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PREFACE 

TO   THE   SEVENTH  EDITION. 


i  HE  Fifth  and  Sixth  Editions  of  this  Work  were 
prepared  by  the  late  Mr.  T.  S.  Badger  Eastwood; 
and,  by  reason  of  the  death  of  that  learned  Editor, 
it  has  devolved  upon  the  present  writer  to  prepare 
a  Seventh  Edition. 

The  Precedents  have  been  revised  with  the  ten- 
derness due  to  Forms  that  have  stood  the  test  of  con- 
stant user  for  more  than  thirty  years,  but  at  the  same 
time  with  a  desire  to  satisfy  the  growing  demand 
for  brevity.  It  is  hoped  that  some  of  the  Forms 
will  supply  what  has  been  often  asked  for,  Concise 
Wills  adapted  to  the  every-day  requirements  of 
testators  whose  small  estates  or  moderate  wishes 
demand  simplicity  in  their  testamentary  schemes. 
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IV  PREFACE. 

For  the  Notes,  in  their  present  shape,  the  under- 
signed is  alone  responsible.  As  regards  Legislation, 
they  include  the  Session  of  1868;  as  regards 
Adjudication,  the  decisions  of  the  Courts  down  to 
Easter,  1869. 

J.  W.  DUNNING. 


24,  Old  Buildings,  Lincoln's  Inn, 
Ajjril,  1869. 


PREFACE 

TO    THE    FIFTH    EDITION. 


The  Editor,  by  whom,  under  the  guidance  of  the  two 
learned  Authors,  the  Fourth  Edition  of  this  Work  was 
carried  through  the  Press,  has  been  entrusted  with  the 
sole  responsibility  of  preparing  it  for  this  the  Fifth 
Edition. 

The  Notes  have  been  carefully  revised  and  much  ex- 
panded, and  the  Authorities  brought  down  to  the  time  of 
publication.  Many  new  Notes  have  been  added.  The 
additional  matter  of  the  Notes  is  enclosed  within  square 
brackets. 

The  Forms  have  also  been  revised  throughout ;  but  as 
the  insertion  of  brackets  to  distinguish  the  new  matter 
was  found  to  confiise  the  Text,  they  were  discarded. 

For  all  the  Miscellaneous  Forms  the  present  Editor  is 
responsible.  Those  Forms  have,  however,  for  the  most 
part  been  taken  from  Wills  which  have  been  drawn  in 
actual  practice. 

The  Editor  has  to  offer  his  warm  acknowledgments 
and  thanks  to  his  friend  and  pupil  Joseph  William 
Dunning,  Esq.,  M.A.,  of  Lincoln's  Inn,  FeUow  and  late 
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Assistant  Tutor  of  Trinity  College,  Cambridge,  not  only 
for  his  most  hearty  and  valuable  co-operation  and  assistance 
in  the  preparation  of  this  Edition,  and  in  the  revision  of 
the  sheets,  but  also  for  much  improved  Indexes ;  without 
that  assistance,  the  publication  would  have  been  greatly 
delayed. 

The  value  of  the  Edition  is  most  materially  enhanced 
by  the  kindness  of  Mr.  Hayes,  who,  continuing  to  take 
great  interest  in  the  Work,  has  made  many  valuable  sug- 
gestions in  its  progress  through  the  Press,  and  has  also 
revised  all  the  sheets. 

The.  first  sheet  was  in  the  hands  of  the  late  Mr.  Jarman 
for  his  revision  at  the  time  of  his  lamented  death,  an  event 
which  deprived  the  Profession  of  one  of  its  most  learned 
and  amiable  members,  and  the  Editor  of  a  kind  and  good 
friend. 


Lincoln's  Inn, 

October  1st,  1 800. 


PKEFATOEY  EEMAKKS. 


Though  many  works  on  Wills,  with  the  accompani- 
ment of  Precedents,  are  already  in  the  hands  of  the  prac- 
titioner, yet  a  portable  volume  of  short  forms,  not  copied 
from  draughts,  but  originated  with  a  view  to  general 
applicability,  and  illustrated  by  succinct  statements  of  the 
law  upon  points  of  frequent  occurrence,  seemed  to  be  still 
wanting.  This  desideratum  the  authors  have  endeavoured 
to  supply — with  what  success  the  Profession  must  judge. . 

A  notion  has  unfortunately  obtained,  that,  while  to  the 
preparation  of  a  deed  learning  and  experience  are  essential, 
the  disposition  of  a  man's  property  by  will  may  be  safely 
confided  to  the  minimum  of  legal  knowledge.  Hence, 
the  conveyancer  is  rarely  consulted,  the  solicitor  is  often 
dispensed  with,  and  the  schoolmaster  too  frequently  called 
in ;  or,  if  the  schoolmaster  be  not  at  hand,  there  is  com- 
monly to  be  found  in  every  \illage  a  will-maker  of  equal 
courage  and  ignorance,  the  collector  or  inheritor  of  ex- 
ploded forms  and  phrases.  This  notion  proceeds  upon 
the  two-fold  error,  that  wills  are  expounded,  not  according 
to  the  rules  of  law,  but  according  to  the  dictates  of  com- 
mon sense — and  that  common  sense  is  the  same  in  all 
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men.  The  rules  of  law,  when  applied  (as  applied  they 
must  be)  to  wills  thus  unadvisedly  prepared,  often  defeat 
the  intention,  that  is,  the  probable  intention ;  but  if  those 
rules  were  discarded  for  a  season,  common  sense,  outraged 
by  the  conflict  of  opinion,  making  one  poor  word,  perhaps, 
the  sport  of  many  contrarient  decisions,  would  soon  de- 
mand their  restoration.  The  general  impression,  however, 
that  wills  are  not  amenable  to  the  strict  rules  of  legal 
construction  extended  its  influence  to  the  judicature,  and 
induced  a  certain  laxity  of  interpretation,  which  confirmed 
and  encouraged  the  original  error.  Thus  confident  igno- 
rance on  the  one  hand,  and  judicial  indulgence  on  the 
other,  produced  and  reproduced  blunders  and  obscurities 
of  every  shape  and  shade,  which  have  swelled  the  mass 
of  adjudication,  without  advancing  the  law  as  a  science. 
But  we  may  observe  in  some  of  the  later  judgments  a 
tendency  to  establish  a  wholesome  strictness  of  construc- 
tion, to  discountenance  arguments  drawn  ftom  vague  and 
speculative  views  of  the  intention,  and  to  recur  to  Lord 
Coke's  "  good  rule,  always  to  judge  in  such  cases 
{i.  e.  cases  of  informal  wills,)  as  near  as  may  be,  and 
according  to  the  rules  of  law "  {a).  By  steadily  acting 
upon  this  sage  advice,  by  showing  that  the  principles  of 
interpretation  apphcable  to  deeds  and  wills,  which  (with 
two  or  three  well-established  exceptions)  are  the  same 
in  their  institution,  are  likewise  the  same  in  their  appli- 
cation, the  Profession  and  the  Public  would  soon  be 
taught  that  the  last  important  office  of  providing  for  the 

(a)  2  Bulst.  230. 
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disposal  of  men's  possessions,  when  death  has  precluded 
the  possibility  of  explanation  or  correction,  requires  at 
least  the  same  degree  of  information  and  intelligence 
which  is  confessedly  necessary  to  the  conveyance  of  a 
rood  of  land  from  a  seller  to  a  purchaser.  Such  an  in- 
flexible course  of  decision  would  tend  to  abate,  even  in 
professional  men,  somewhat  of  that  confidence  which  now 
prompts  them  to  draw  wills  without  any  previous  study, 
relying  upon  intention  as  the  law  of  the  instrument,  and 
the  Hberal  rectifier  of  all  blunders. 

There  cannot,  indeed,  be  a  greater  mistake  than  that  of 
supposing  that  a  very  small  stock  of  legal  terms,  added  to 
a  very  ordinary  education,  suffices  to  accomplish  the  will- 
maker.  On  the  contrary,  a  will  is  alone  capable  of 
exhausting  the  science  and  ingenuity  of  the  most  able 
conveyancer.  It  may  embrace  every  allowable  modifi- 
cation of  property,  every  possible  scheme  of  disposition. 
As  it  is  the  duty  of  the  will-maker  (at  least  of  the  solicitor 
imdertaking  that  ofiice)  not  merely  to  draw,  but  to  advise, 
he  should  be  conversant  as  well  with  the  various  modes, 
as  with  the  various  forms  of  gift ;  prepared  alike  to  sug- 
gest the  aptest  kind  of  destination,  and  to  efiect  it  by  the 
aptest  words.  Even  of  those  testators  whose  wills  are  pre- 
pared under  professional  advice,  it  may  be  safely  afiirmed, 
that,  while  the  intentions  of  not  a  few  are  frustrated  by 
failure  in  point  of  expression,  the  intentions  of  a  far  greater 
number  are  never  ehcitecj  by  presenting  to  their  considera- 
tion the  arrangements  most  suitable  to  their  views  and  cir- 
cumstances.    In  a  large  proportion  of  cases  the  nature,  as 
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well  as  the  language  of  the  disposition,  is  determined,  not 
by  the  deliberate  choice  of  the  person  who  makes  the  gift, 
exercised  over  the  various  modes  in  which  the  law  allows 
him  to  direct  the  enjoyment  of  his  property  after  his  de- 
cease, but  by  the  extent  of  the  knowledge  possessed  by  the 
person  who  prepares  the  instrument,  which  may  therefore 
be  said  to  exhibit  the  mind  of  the  framer  rather  than  the 
will  of  the  testator. 

On  the  other  hand,  it  must  be  admitted,  that  the  blame 
of  miscarriage  is  not  unfrequently  attributable  to  the  tes- 
tator himself.  Want  of  explicitness  or  candour  in  the 
communication  of  the  actual  state  of  his  property  or  cir- 
cumstances, or  an  obstinate  attachment  to  some  favourite 
project,  may  render  abortive  the  most  judicious  advice. 
A  short-sighted  economy  too,  which  calculates  the  present 
fee  and  disregards  the  ravages  of  a  posthumous  Chancery 
suit,  frequently  obhges  the  practitioner  to  rely  upon  his 
own  powers  when  he  would  willingly  avail  himself  of  ex- 
perienced counsel. 

So  far  as  the  mischief  springs  from  the  loose  exposition 
of  testamentary  instruments,  we  have  everything  to  hope 
from  greater  firmness  in  the  judicature.  So  far  as  un- 
skilful penning  is  its  source,  we  must  look  to  the  increase 
of  knowledge  and  tact  in  the  practitioner.  These  it  is  the 
object  of  the  folloAviiig  sheets  to  promote,  by  fiimishing 
him  Avith  some  useful  suggestions,  and  guarding  him 
against  some  not  unfrequent  errors.  With  respect  to  the 
tf"^tf!t()v  iTimselP,  indeed,   lb<'  fvil  li;)'4  Iiq  i-oot   in   hnmaii 
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nature;  yet,  even  here,  some  good  may  be  expected  to 
result  from  setting  before  him  a  few  simple  and  rational 
forms  of  disposition,  with  the  consequences  of  indulgence 
in  complicated  schemes  and  capricious  humours. 

As  an  eminent  conveyancer  has  often  been  heard  to 
declare,  that  of  all  the  duties  which  devolved  upon  his 
department  of  the  Profession,  that  of  drawing  or  settling 
a  will  is  the  most  thankless  and  unprofitable,  while  it  is 
Avell  known  that  one-half,  at  least,  of  the  cases  laid  before 
counsel  arise  out  of  informal  wills,  the  preceding  remarks 
must  stand  above  the  suspicion  of  seeking  to  attract  this 
responsible  branch  of  practice  to  the  chambers  of  the 
regular  draughtsman.  The  authors  trust,  indeed,  that 
their  joint  labours  bear  internal  evidence  of  an  anxiety  to 
assist  in  delivering  wiUs  from  the  necessity  of  frequent 
resort  to  counsel  or  to  courts,  by  putting  plain  directions 
into  the  hands  of  the  general  practitioner.  They  are  not, 
however,  vain  enough  to  think  that  no  error  has  been 
admitted  into  the  following  sheets  capable  of  producing 
the  evils  which  they  deprecate. 

January  7,  1835. 
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A.  &  E Adolphus  &  Ellis's  King's  Bench  Eeports  (1834—40). 

Add Addams's  Ecclesiastical  Reports  (1822  —  26). 

Amb Ambler's  Chancery  &  Exchequer  Reports  (1737 — 83). 

And Anderson's  Common  Pleas  Reports  (1534—1605). 

Anstr Anstruther's  Exchequer  Reports  (1792 — 97). 

Atk Atkyn's  Chancery  Reports  {temp.  Hardwicke,  1736  —  54). 

B.  &  Ad Bamewall  &  Adolphus's  King's  Bench  Reports  (1830—33). 

B.  &  Al Bamewall  &  Alderson's  King's  Bench  Reports  (1818—23). 

B.  &  C Bamewall  &  Cresswell's  King's  Bench  Reports  (1823 — 30). 

B.  &  P Bosanquet  &   Puller's   Common  Pleas  Reports  (1796  — 

1807). 

B.  &  S Best  &  Smith's  Queen's  Bench  Reports  (1861  to  present 

time). 

Ba.  &  Be.   . .     Ball  &  Beatty's  Irish  Chancery  Reports  (temp.  Manners, 
1807—14). 

Bam Bamardiston's  Chancery  Reports  (temp.  Hardwicke,  1740 

-41). 

Be Beavan's  Reports  of  Cases  in  the  Rolls  Court  (temp. 

Langdale  &  Romilly,  1838—66). 

Bing Bingham's  Common  Pleas  Reports  (1822 — 40). 

H.  Bl H.  Blackstone's   Common  Pleas   &   Exchequer  Reports 

(1788—96). 

W.  Bl W.  Blackstone's  King's  Bench  &  Common  Pleas  Reports 

(1746—79). 

Bli Bligh's  House  of  Lords  Reports  (1819—20,  1827—36). 

Br.  &  B Broderip  &  Bingham's  Common  Pleas  Reports  (1819 — 22). 

Br.  C W.  Brown's  Chancery  Cases  (temp.  Thurlow  &  Lough- 
borough, 1778—94). 

Br.  P J.  Brown's  Cases  in  the  High  Court  of  Parliament  (1751  — 

1800). 

Bulst Bulstrode's  King's  Bench  Reports  (1609—38). 
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Bur Burrow's  King's  Bench  Reports  (temp.  Mansfield,  1756 — 

72). 

C.  B Common    Bench    Reports    in    the    Common    Pleas    (by 

Manning,  Granger  &  Scott,  1845 — 65). 

C.  &  F Clark  &  Finnelly's  House  of  Lords'  Cases  (1834  -46). 

C.  M.  &  R. . .     Crompton,  Meeson  &  Roscoe's  Exchequer  Reports  (1833 

-34). 

Ca.  t.  Fin.    ..  Chancery  Reports  (temp.  Finch,  1673—80). 

Ca.  t.  Talb.. .  Cases  in  Equity  (temp.  Talbot,  1734—37). 

Car.  &  P.     ..  Carrington  &  Payne's  Nisi  Prius  Cases  (1823 — 41). 

Ch.  Cas Cases  in  Chancery  (1660—85). 

Ch.  Rep Reports  in  Chancery  (1625—1710). 

Col Collyer's    Chancery   Cases  (temp.  V.  C.   Knight  Bruce. 

1844-46). 

G.  Coop Sir  George  Cooper's  Chancery  Cases  (temp.  Eldon,  1815). 

Cowp Cowper's  King's  Bench  Reports  (1774—78). 

Cox, Cox's  Cases  in  Equity  (1783—96 ). 

Cr.  &  J Crompton  &  Jervis's  Exchequer  Reports  (1830—31). 

Cr.  &  M Crompton  &  Meeson's  Exchequer  Reports  (1832 — 33). 

Cr.  &  Ph.    . .     Craig  &  Phillip's  Reports  in  Chancery  (temp.  Cottenham, 

1840—41). 
Cro.  Eliz.     . .  j  Croke's  King's  Bench  and  Common  Pleas  Reports  during 

Cro.  Jac >      the  Reigns  of  Elizabeth,  James  I.  and  Charles  I.  (1582 

Cro.  Car )      —1641). 

Cur Curteis's  Ecclesiastical  Reports  ( 1834—  44). 

D.  F.  &  J.  . .     De   Gex,   Fisher   &    Jones's    Chancery    Reports    (temp. 

Campbell,  Westbury,   and   Lords   Justices  Bruce  and 
Turner,  1859—62). 

D.  J.  &  S.  . .  De  Gex,  Jones  &  Smith's  Chancery  Reports  (temjf. 
Westbury,  Cranworth,  and  Lords  Justices  Bruce  and 
Turner,  1863—65). 

D.  M.  &  G. . .  De  Gex,  Macnaghtcn  &  Gordon's  Chancery  Reports  (^ewi^. 
Truro,  St.  Leonards,  Cranworth,  and  Lords  Justices 
Cranworth,  Bruce,  Turner,  1851—57). 

D.  &  Ry Dowling  &  Ryland's  King's  Bench  Reports  (1822—1828). 

D.  &  Sw Deane  &  Swabey's  Ecclesiastical  Reports  (1855—57). 

Dan Daniell's  Exchequer  (Equity  side)  Reports  (1817 — 20). 

De  G De  Gex's  Bankruptcy  Reports  (1845-48). 

De  G.  &  J. . .  De  Gex  &  .Jones'  Chancery  Reports  (temp.  Cranworth, 
Chelmsford  and  Campbell,  and  Lords  Justices  Bruce 
and  Turner,  1856—59). 

De  G.  &  8. . .  De  Gex  &  Smale's  Chancery  Reports  (temp.  V.  C.  Knight 
Bruce,  Parker,  1846—52). 

Dick Dickens's  Reports  in  Chanceiy  (1714—98). 
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Doug Douglas's  King's  Bench  Reports  (1779 — 85). 

Dow,    Dow's  House  of  Lords  Cases  (1813—18). 

Dr.  &  S Drewrv  &  Smale's  Chancery  Reports  {temp.  V.  C.  Kin- 

dersiey,  1859—65). 

Dr.  &  War. . .  Drury  &  Warren's  Irish  Chancery  Reports  (temp.  Sugden, 
1841—43). 

Drew Drewry's  Chancery  Reports  (temp.Y.  C.  Kindersley,  1852 — 

1859). 

Dru. ........  Dniry's  Irish  Chancery  Reports  (temp.  Sugden,  1843 — 44). 

Dyer,    .  Dyer's  Reports  (K.  B.,  C.  P.,  Ex.  and  Chan.),  (1513— 18). 

E.  &  B Ellis  &  Blackburn's  Queen's  Bench  Reports  (1852—59). 

E.  B.  &  E.  . .  Ellis,  Blackburn  St  Ellis's  Queen's  Bench  Reports  (1858). 

Ea East's  liing's  Bench  Reports  (1801—13). 

Ecc.&Ad.Rep.  Ecclesiastical  and  Admiralty  Reports  by  Spinks  (1853 — 
1855). 

Ed Eden's  Chancery  Reports  {temp.  Northington,  1757 — 66). 

Eq.  Ca.  Ab. . .  Abridgment  of  Cases  in  Equity  (temp.  Somers,  Harcourt, 
Cowper,  Macclesfield,  &c.  down  to  middle  of  18th  Cen- 
tury). 

Exch Exchequer   Reports   (by  Welsby,  Hurlstone  &  Gordon, 

1847—57). 

Fin.  (Ca.  t.)  .     Chancery  Reports,  temp.  Finch  (1673—80). 

Gif Giffard's  Chancery  Reports  {temp.  V.  C.  Stuart,  1859— 

64). 

H.  &  C Hurlstone  &  Coltman's  Exchequer  Reports  (1862  to  present 

time). 

H.  &  M Hemming  &  Miller's  Chancery  Reports  (temp.  V.  C.  Wood, 

1862—65). 

H.  &  N Hurlstone  &  Norman's  Exchequer  Reports  (1855—61). 

H.  L.  C House  of  Lords  Cases  (by  Clark,  1847—65). 

Ha Hare's  Chancery  Reports  (temp.  V.  C.  Wigram,  Knight 

Bruce,  Turner  and  Wood,  1841-53). 

Hag Haggard's  Ecclesiastical  Reports  (1827—32). 

Ir.  C.  L.  Rep.  Irish  Common  Law  Reports  (1839  to  present  time). 

Ir.  Ch.  Rep.  .  Irish  Chancery  Reports  (1839  to  present  time). 

Ir.  Jur The  Irish  Jurist. 

J  &  H Johnson  &  Hemming's  Chancery  Reports  {temp.  V.  C. 

Wood,  1860—62). 

J  &  L     ....     Jones  &  Latouche's  Irish  Chancery  Reports  (temp.  Sugden, 

1844-46). 
J  &  W Jacob    &    Walker's    Chancery    Reports    (temp.    Eldon, 

1819—21). 

Jac Jacob's  Chancery  Reports  (temp.  Eldon,  1821—22). 

Job Johnson's  Chancery  Reports  (temp.Y.  C.  Wood,  1858—59). 
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Jur The  Jurist  (containing  Reports  of  Cases  in  all  the  Courts, 

from  1837). 

K.  &  J Kay  &  Johnson's  Chancery  Reports  (temp.  V.  C.  Wood, 

1854—58). 

Kay,     Kay's  Chancery  Reports  (temp.  V.  C.  Wood,  1853—54). 

Ke Keen's   Reports  in   the  Rolls   Court   (temp.  Langdale, 

1836—39). 

Kei Keilwey's  Reports  of  Select  Cases  in  the  K.  B.  and  C.  P. 

(1278—1530). 

L.  J The  Law  Journal  Reports  (containing  Cases  in  all  the 

Courts,  from  1823). 

L.  R The  Law  Reports  (from  1865). 

L.  R.,  H.  L.,  House  of  Lords,  English  and  Irish  Appeals. 
,  Sc.  App.,  „        ,  Scotch  Appeals. 

,  P.  C,  Privy  Council  Appeals. 
,  Ch.,  Chancery  Appeals. 

,  Eq.,  Equity  Cases,  before  the  M.  R.  and  V.  C. 
,  Q.  B.,  Cases  in  the  Court  of  Queen's  Bench. 
,  C.  P.,  „  „  Common  Pleas. 

,  Exch.,  „  „  Exchequer. 

,  Prob.,  „  „  Probate. 

,  Div.,  „  „  Divorce. 

The  Law  Times  Reports   (containing   Cases  in  all   the 
Courts,  from  1843). 

Leonard's  Reports  of  Cases  in  the  Courts  at  Westminster 
(1553—1616). 

Mylne  &   Craig's  Chancery  Reports  (temp.  Cottenham, 
1835—41). 

Montagu,   Deacon    &    De   Gex's   Cases  in   Bankruptcy 
(1840—44). 

Manning  &  Granger's  Common  Pleas  Reports  (1840 — 45). 

Mylne  &  Keen's  Chancery  Reports  (temp.  Brougham  and 
Leach,  M.  R.,  1832—35). 

M.  &  M Moody  &  Malkin's  Nisi  Prius  Cases  (1826-30). 

M.  &  Ry.    . .     Manning  &  Ryland's  Reports  of  Magistrates'  Cases  in  the 
K.B.  (1828-30). 

M.  &  S Maule  &  Selwyn's  King's  Bench  Reports  (1813—17). 

M.  &  W Meeson  &  Welsby's  Exchequer  Reports  (1836—47). 

M'C.  &  Y.  ..  M'Cleland's  &  Younge's  Exchequer  Reports  (1825). 

M'Cl M'Cleland's  Exchequer  Reports  ( 1824). 

M'N.  &  G.  . .     Macnaghten  &  Gordon's  Chancery  Reports  (temp.  Cotten- 
ham, Truro,  1849—62). 

Macq Macqueen's  House  of  Lords  Reports,  Scotch  Appeals  (1851 

—66). 

Mad Maddock's  Chancery  Reports   (temp.  V.  C.  E.  Plumer, 

Leach,  1815-22). 

Mer. Merivale's  Chancery  Reports  (temp.  Eldon,  1815 — 17). 


L. 

T 

Leon 

M. 

&C 

M. 

D.  &D... 

M. 

&Gr.    .. 

M. 

&  K 
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Milw Milward's  Irish  Ecclesiastical  Repoiis. 

Mod Modern  Reports,  or  Select  Cases  in  the  Courts  of  K.  B., 

Ch.,  C.  P.  and  Ex.  (1660-1755). 

Moll Molloy's  Irish  Chancery  Reports  (temp.  Hart,  1826—30). 

Moo.  P.  C.  . .  E.  F.  Moore's  Privy  Council  Cases  (1836—65). 

J.  B,  Moo.  ..  J.  B.  Moore's  Common  Pleas  Reports  (1817—27). 

Moo.  &  P.  ..  Moore  &  Payne's  Common  Pleas  Reports  (1827—30). 

Moo.  &  S.   . .     Moore  &  Scott's  Common  Pleas,  Exchequer  Chamber  and 
House  of  Lords  Reports  (1831—34). 

Mos Moseley's  Chancery  Reports  {temp.  King,  1726 — 30). 

N.  R The  New  Reports  (containing  Cases  in  all  the  Courts,  1862 

—65). 
Nev.  &  M.  ..     Nevile  and  Manning's  King's  Bench  Reports  (1832 — 36). 

No.  Cas Notes  of  Cases  in  the  Ecclesiastical  and  Maritime  Courts 

(1841—50). 

P.  W Peere  Williams's  Chancery  Reports  [temp.  Somers,  Cowper, 

Harcourt,  Macclesfield,  King,  Talbot,  1695—1734). 

Ph Phillips's  Chancery  Reports  {temp.  Lyndhurst,  Cottenham, 

1841—49). 

Phillim Phillimore's  Ecclesiastical  Reports  (1809—21). 

Plow Plowden's  Reports  in  the  K.  B.,  C.  P.  and  Ex.  (1 551—78). 

Pre.  Ch Precedents  in  Chancery,  a  Collection  of  Cases  from  1689  — 

1722. 

Pri Price's  Exchequer  Reports  (1814 — 24). 

Q.  B Queen's  Bench  Reports  (by  Adolphus  &  Ellis,  1841—52). 

R.  &  M Russell  &  Mylne's  Chancery  Reports  (temp.  Lyndhurst, 

Brougham,  1829—33). 

R.  P.  &  Conv.     Reports  of  Cases  in  the  Law  of  Real  Property  and  Con- 
Cas.  veyancing  in  all  the  Courts  of  Law  and  Equity  (pub- 

lished at  the  Law  Times  Office,  1843—48). 

Ld.  tlaym.  ..     Raymond's   (Lord)   King's    Bench   and    Common    Pleas 
Reports  (1693-1733). 

Rep Coke's  Reports,  K.  B.,  C.  P.,  Ex.,  and  Chan.  (1572—1616). 

Rep.  Ch Reports  in  Chancery  (1616 — 1710). 

Rob Robertson's  Ecclesiastical  Reports  (1844—50). 

Roll.  Rep.   ..  RoUe's  King's  Bench  Reports  (1615—25). 

Rus Russell's    Chancery   Reports    (temp.    Eldon,    Lyndhurst, 

1823—29). 

S.  &  G Smale  &  Giffard's  Chancery  Reports  (temp.  V.  C.  Stuart 

1852-57). 

S.  &  S Simons  &  Stuart's  Chancery  Reports  (temp.  V.  C.  E.  Leach, 

1822—26). 

Salk Salkcld's  King's  Bench  Reports,  with  Special  Cases  in 

Chancery,  C.  P.  and  Exchequer  (1689-1712). 
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Sc Scott's  Common  Pleas  Reports  (1834—45). 

Sch.  &  Lef . . .     Schoales  &  Lefroy's  Irish  Chancery  Reports  (temp.  Redes- 
dale,  1802—6). 

Sim Simons's  Chancery  Reports  (temp.  V.  C.  E.  Leach,  Hart, 

Shadwell,  V.  C.  Cranworth  and  Kindersley,  1826—52). 

Stra Strange's  Reports  in  Chancery,  K.  B.,  C.  P.,  and  Exch. 

(1715-48). 

Sty Style's  Reports  in  the  Upper  Bench  (1646 — 55). 

Sw Swanston's  Chancery  Reports  (temp.  Eldon,  1818 — 19). 

Sw.  &  Tr. . . .     Swabey  &  Tristram's  Probate  and  Divorce  Court  Reports 
(1858—65). 

T.  R Term  Reports  in  the  King's  Bench  (by  Domford  &  East, 

1785—1800). 

T.  &  R Turner  &  Russell's  Chancery  Reports  (temp.  Eldon,  1822 

—24). 

Talb.  (Ca.  t.)     Cases  in  Equity  (temp.  Talbot,  1734—37). 

Tan Taunton's  Reports  of  Cases  in  the  C.  P.  and  other  Courts 

(1818-19). 

Toth Tothill's  Chancery  Reports  (1558—1649). 

V.  &  B Vesey  &   Beames's  Reports  in  Chancery  (temp.  Eldon, 

1812-14). 

Ven Ventris's  Reports  in  the  King's  Bench  and  Common  Pleas 

(1669—92). 

Ver Vernon's  Chancery  Cases  (temp.  Finch,  North,  Jeffreys, 

Somers,  Cowper,  Harcourt,  Macclesfield,  1680—1718). 

Ves.  s Vesey  (senior).  Reports  in  Chancery  (temp.  Hardwicke, 

1746—55). 

Ves.  j ■)  Vesey   (junior).   Reports   in   Chancery   {temp.   Thurlow, 

Ves J      Loughborough,  Eldon,  1789—1817). 

W.  R The  Weekly  Reporter  (containing  Cases  in  all  the  Courts, 

from  1852). 

P.  W Peere  Williams's  Chancery  Reports  (1695—1734). 

Wils Wilson's  Reports  in  King's  Bench  and  Common  Pleas 

(1742—74). 

Y,  &  C Younge  &  CoUver's  Chancery  Reports  (temp.  V.  C.  Knight 

Bruce,  1841—44). 

Y.  &C.  Ex. ..     Younge  &  Collver's  Exchequer  (Equity)  Reports  (temp. 
Lyndhurst,  Abinger,  1834—1842). 

Y.  &  J Younge  &  Jervis's  Exchequer  Reports  (1827—30). 

Yelv Yelverton's  King's  Bench  Reports  (1602—12). 

You Yonnge's  Exchequer  (Equity)  Reports  (temp.  Lyndhurst, 

1830-32). 
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ABBREVIATIONS 

Used  in  this  Volume  in  the  citation  of  Text-boohs ;  with  the 
Editions  to  which  reference  is  made. 


Amos  &  Feraxd,  Fix-    Amos  &  Ferard's  Treatise  on  the  Law  of  Fix- 
tures, tures;  2nd  edition,  1847. 
Bamngton,  Stat Barrington's  Observations  on  the  more  Ancient 

Statutes ;  5th  edition,  1795. 
Bl.  Comm Sir  William  Blackstone's  Commentaries  on  the 

Laws  of  England ;  16th  edition,  by  Coleridge, 

1825. 

Broom,  Maxims Broom's  Selection  of  Legal  Maxims ;  3rd  edition, 

1858. 

Burn,  Ecc.  L Burn's  Ecclesiastical  Law;  9th  edition,  by  E.  Phil- 

limore,  1842. 

Burt.  Comp Burton's  Compendium  of  the  Law  of  Keal  Pro- 
perty; 7th  edition,  by  Cooper,  1850. 

Clayton,Elem.of  Conv.     Clay  ton's  Elements  of  Conveyancing ;  1855. 

Cod.  Nap Code  Napoleon. 

Co.  Litt Coke's  Commentary  npon  Littleton ;  19th  edition, 

by  Butler,  1832.' 

Com.  Dig Comyn's  Digest  of  the  Laws  of  England ;   5th 

edition,  by  Hammond,  1822. 
Consol.  Ch.  Ord The  Consolidated  General  Orders  of  the  High 

Court  of  Chancery ;    published  by  authority, 

1860. 
Cr.  Dig Cruise's  Digest  of  the  Laws  of  England  respecting 

Real  Property ;  4th  edition,  by  White,  1835. 
Dart,  V,  &  P Dart's  Compendium  of  the  Law  and  Practice  of 

"Vendors  and  Purchasers  of  Real  Estate ;  3rd 

edition,  1856. 
Dav.  Cone.  Prec Davidson's  Concise  Precedents  in  Conveyancing; 

4th  edition,  1852  ;  6th  edition,  1865. 
Dav.  Conv Davidson's  Precedents   and   Forms  in   Convey- 
ancing; 2nd  edition,  by  Davidson,  Wright  & 

Waley,  1860—65. 
Dav.  Mart Davidson's  Martin's  Practice  of  Conveyancing, 

with  Forms  of  Conveyancing. 
Deane,  Wills Deane's  Act  for  the  Amendment  of  the  Laws  with 

respect  to  Wills;  1852. 
Dibb     Dibb's  Practical  Guide   to  the  Registration   of 

Deeds  and  Wills  in  the  West  Riding  of  York- 
shire; 1846. 
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Edwards,     Abr.     Cas.    Edward's  Abridgment  of  Cases  in  the  Prerogative 
Prerog.  Ct.  Court,  under  the  new  Statute  of  Wills ;  1846. 

Feame Feame's  Essay  on  Contingent  Remainders  and 

Executory  Devises ;  10th  edition,  by  Josiah  W. 
Smith,  1844. 

Feame,  Posth Fearne's   Posthumous  Works ;  edited  by  Shad- 
well,  1796. 

Gale,  Easements    ....     Gale's  Treatise  on  Easements ;  3rd  edition,  by 
W.  H.  Willes,  1862. 

Gilb.  Ten Gilbert's  Law  of  Tenures;  5th  edition,  by  Watkins 

&  Vidal,  1824. 

Gilb.  Uses Gilbert's  Law  of  Uses  and  Trusts ;  3rd  edition, 

by  Sugden,  1811. 

Godolph Godolphin's  Orphan's  Legacy  ;  4th  edition,  1701. 

Hanson    Hanson  on  the  Succession  Duty  Act,  1853,  with 

the  Decisions  and  Notes ;  1865. 
Hawkins,  Constr.  Wills    Hawkins'  Concise  Treatise  on  the  Construction  of 

Wills;  1863. 
Hayes,  Conv Hayes'  Introduction  to  Conveyancing;  5th  edition, 

1840. 
Hayes,  Cone.  Conv.  ..     Hayes' Concise  Conveyancer ;  1st  edition,  1830; 

3rd  edition,  by  W.  B.  Coltman,  1869. 
Hayes,  Lim.  to  Heirs  in    Hayes'  Essay  on  the  Construction  of  Limitations 

Tail.                      -  to  Heirs  in  Tail ;  1829. 

Hill,  Trustees Hill's  Treatise  on  the  Law  relating  to  Trustees ; 

1845. 
Hunter's  Law  of  Pro-    Hunter's  Act  to  amend  the  Law  of  Property  and 

perty  Act.  to  relieve  Trustees  ;  1859. 

Inst Justiniani  Institutiones  (with  English  Introduc- 
tion, Translation  and  Notes,  by  Sanders,  1853). 
-J.         T.  ii^  ( Jarman  &  Bythcwood's  Selection  of  Precedents, 

J  arm.     y    j      forming  a  System  of  Conveyancing;  3rd  edition, 

J  arm.  Conv ^     ^^  g^^^^^  1841—53. 

Jarm.  Wills    Jarman's   Treatise   on   Wills ;    3rd   edition,  by 

Wolstenholme  &  Vincent,  1861. 
L.  C.  Eq Leading  Cases  in  Equity,  by  White  &  Tudor ; 

3rd  edition,  1866. 
L.  C.  R.  P Leading  Cases  on  Real  Property,  Conveyancing 

and  the  Construction  of  Wills  and  Deeds,  by 

Tudor;  2nd  edition,  1863. 

Langley's  Law  of  Pro-    Langley's  Reading  of  the  Act  to  further  amend 
perty  Act.  the  Law  of  Property  and  to  relieve  Trustees ; 

1860. 

Lewin,  Trusts     Lewin's    Treatise   on   the   Law  of   Trusts  and 

Trustees  ;  5th  edition,  1867. 

Lewis,  Perpet Lewis's  Treatise  on  the  Law  of  Perpetuity,  1843  ; 

Supplement  thereto,  1849. 
Mart.     Conv.    Recital     Martin's  Conveyancer's  Recital  Book ;  1834. 

Book. 
Morgan,    Ch.   Acts    &     Morgan's  Statutes,  General  Orders  and  Regula- 
Orders.  tions  relating  to  the  Practice  and  Jurisdiction  of 

the  Court  of  Chancery;  4th  edition,  1868. 
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Peachey,  Settlements . .     Peachey's  Treatise  on  the  Law  of  Marriage  and 
other  Family  Settlements  ;  1860. 

Perk Perkin's  Conveyancing ;  a  profitable  Book,  treating 

on  the  Laws  of  England  principally  as  they  relate 

to  Conveyancing;   15th  edition,  by  Greening, 

1827. 

Phil.  Dom R.  Phillimore's  Law  of  Domicil ;  1847. 

Phil.  Prin.  Jurisp J.  G.  Phillimore's  Principles  of  Jurisprudence. 

Pow.  Dev.  by  Jarm. . .     Powell's    Essay    on    Devises  ;    3rd    edition,   by 

Jannan,  1827. 
Prest.  Conv Preston's  Treatise  on  Conveyancing  ;  3rd  edition, 

1819. 

R.  P.  Com.  Rep Real  Property  Commission  Reports ;  1 830. 

Roll.  Ab Rolle's  Abridgment ;  1668. 

Rop.  Leg Roper's  Treatise  on  the  Law  of  Legacies ;  4th 

edition,  by  White,  1847. 
Sand.  Uses Sanders'  Essay  on  Uses  &  Trusts ;  5th  edition, 

by  G.  W.  Sanders  &  Warner,  1844. 
Scriv.  Cop Scriven's  Treatise  on  Copyhold,  Customary  Free- 
hold &  Ancient  Demesne  Tenure ;  4th  edition, 

by  Stalman,  1846. 
Shelf.  Mortm. Shelf ord's  Treatise  on  the   Law  of  Mortmain  ; 

1836. 
Shelf.  R.  P.  Stat Shelford's  Real  Property  Statutes  passed  in  the 

reigns  of  William  IV.  and  Victoria ;  7th  edition, 

1863. 
Shep.  Touch Sheppard's  Touchstone  of  Common  Assurances ; 

7th  edition,  by  Preston,  1820. 
Smith,  Ch.  Pr The  Practice   of  the  Court  of   Chancery ;    7th 

edition,  by  J.  Sidney  Smith  &  Alfred  Smith, 

1862. 
Smith,  L.  C Smith's    (J.    W.)    Leading    Cases    on    various 

Branches  of  the  Law ;  6th  edition,  by  Maude 

&  Chitty,  1867. 
Smith,  Prin.  Eq Smith's  (J.  Sidney)  Treatise  on  the  Principles  of 

Equity;  1856. 
Smith,  R.  &  P. Prop...     Smith's  (Josiah  W.)  Compendium  of  the  Law  of 

Real  and  Personal  Property;  2nd  edition,  1859. 
Ste.  Com Stephen's  Commentaries  on  the  Laws  of  England, 

founded  on  Blackstone;  4th  edition,  1858. 
Sto.  Conf.  Laws Story's  Commentaries  on  the  Conflict  of  Laws ; 

5th  edition  (Boston,  U.  S.),  1857. 
Sugd.  Gilb.  Uses    ....     Sugden's  (Lord  St.  Leonards)  Gilbert  on  Uses  & 

Trusts;  3rd  edition,  1811. 

Sugd.  Pow Sugden's  Treatise  on  Powers ;  8th  edition,  1861 . 

Sugd.  R.  P.  Stat Sugden's  Essay  on  the  Real  Property  Statutes  ; 

2nd  edition,  1862. 
Sugd.  V.  &  P Sugden's   Treatise   on   the  Law  of  Vendors  & 

Purchasers  of  Estates  ;  14th  edition,  1862. 
H.  Sugd.  Wills Henry  Sugden's  Essay  on   the   Law  of  Wills ; 

1837. 
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Sweet,  Cases  on   Sep.     Sweet's  Cases  on  a  Wife's  Separate  Estate   & 
Estate.  Equity  to  a  Settlement  out  of  her  Equitable 

Property;  1840. 
Sweet,  Cone.  Pr Sweet's   Concise   Precedents  in   Conveyancing  ; 

2nd  edition,  1845. 
Sweet,  Stat.  Conv.  8  &  9     Sweet's  Statutes  relating  to  Conveyancing  of  the 
Vict.  Session  8  &  9  Victoriae,  1845.     (A  Supplement 

to  the  Concise  Precedents.) 

Sweet,  Wills   Sweet's  Statute  of  Wills  ;  1838. 

Swinb Swinburne  on  Testaments  and  Last  Wills ;  7th 

edition,  by  Powell,  1803. 
Taylor,  Evidence   ....     J.  Pitt  Taylor's  Treatise  on  the  Law  of  Evidence ; 

5th  edition,  1868. 
Taylor,  Med.  Jurisp. . .     A.  S.  Taylor's  Manual  of  Medical  Jurisprudence; 

4th  edition,  1852. 
Toll.  Exors Toller's  Law  of  Executors  and  Administrators ; 

7th  edition,  by  Whitmarsh,  1838. 
Trevor,  Succession. .  . .     Trevor's  Taxes  on  Succession ;  2nd  edition,  1860. 
Tud.  L.  C.  Eq Tudor's  Leading  Cases  in  Equity ;  3rd  edition, 

1866. 
Tud.  L.  C.  R.  P Tudor's  Leading  Cases  on  Real  Property,  Con- 
veyancing and  the  Construction  of  Deeds  and 

Wills;  2nd  edition,  1863. 
Vin.  Ab Viner's  General  Abridgment  of  Law  and  Equity; 

2nd  edition,  1791-94.      Supplement  to,  1799- 

1806. 
Watk.  Conv Watkins'  Principles  of  Conveyancing;  9th  edition, 

by  White,  1845. 
Watk.  Cop Watkins'  Treatise  on  Copyholds ;  4th  edition,  by 

Coventry,  1825. 
Watters   Watters's  Treatise  on  the  Law  as  affected  by  the 

Statutes  for  the  Amendment  of  the  Law  of 

Property  and  Relief  of  Trustees ;  1862. 
Westlake,  Intern.  Law    Westlake's   Treatise    on    Private    International 

Law,  or  the  Conflict  of  Laws  ;  1858. 
Wh.  &  Tud.  L.  C.  Eq.      White  &  Tudor's  Leading  Cases  in  Equity ;  3rd 

edition,  1866. 
Wigram,    Extr.     Evi-    Wigram's  Examination  of  the   Rules  of   Law 
dence.  respecting  the  Admission  of  Extrinsic  Evidence 

in  aid  of  the  Interpretation  of  Wills ;  3rd  edi- 
tion, 1840. 
Wms.  Exors Williams'  (Sir  E.  V.)  Treatise  on  the  Law  of 

Executors  and  Administrators;    6th  edition, 

1867. 
Wms.  Real  Assets  ...     Williams'  (Joshua)  Essay  on  Real  Assets  ;  1861. 
.1.  Williams,  R.  P Williams'   (Joshua)   Principles  of  the  Law  of 

Real  Property  ;  8th  edition,  1868. 
Yool,  Waste   Tool's  Essay  on  Waste,  Nuisance  and  Trespass, 

1863. 


(     Ixxix     ) 


ADDENDA. 


Page  34.  As  to  presumption  of  revocation,  when  the  testator  became  in- 
sane, see  also  Sprigge  v.  Sprigge  (L.  R.,  1  Prob,  608). 

„  40.  As  to  the  "intention  to  the  contrary"  required  by  the  22nd 
section  of  the  Wills  Act,  see  Re  Steele,  Re  May,  Re  Wilson 
(L.  R.,  1  Prob.  575).  And  as  to  declarations,  after  the 
destruction  of  a  will,  of  an  intention  to  revive  an  earlier  will, 
see  Re  Weston  (L.  R.,  1  Prob.  633). 

„  46.  As  to  the  retention  of  the  specific  nature  of  a  residuary  devise, 
see  also  Gibbins  v.  Eyden  (L.  R.,  7  Eq.  371). 

„  114.  See  Beavmont  v.  Oliveira,  on  appeal  (L.  R.,  4  Ch.  App.  309). 

„  148.  Rriokenden  v.  Williams  is  now  reported  (L.  R.,  7  Eq.  310). 

„  161.  Mills  V.  Trtimper,  on  appeal,  is  now  reported  (L.  R.,  4  Ch.  App. 
320). 

„  302.  Stuart  v.  Cockerell  is  now  reported  (L.  R.,  7  Eq.  363). 

„  326,  See  Beaumont  v.  Oliveira,  on  appeal  (L.  R.,  4  Ch.  App.  309). 

„  423.  See  also  Re  Baily  (L.  R.,  1  Prob.  628),  following  Re  Lowe. 

„  533.  Sharpe  v.  Crispin  is  now  reported  (L.  R.,  1  Prob.  611). 

„  534.  As  to  the  domicile  of  persons  holding  consular  appointments,  see 
Sliarpe  v.  Crispin  (L.  R.,  1  Prob.  611). 


THE  NEW  STATUTE  OP  WILLS. 


1  VICT.  Cap.  26. 

An  Act  for  the  Amendment  of  the  Laws  with  respect  to 
mils.  [3rd  July,  1837.] 


EXPLANATION  OF  TERMS. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  Meaning  of 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal  inthisAct.(a) 
and  Commons  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same.  That  the  words  and  expressions  herein- 
after mentioned,  which  in  their  ordinary  signification  have  a 
more  confined  or  a  different  meaning,  shall  in  this  Act,  except 
where  the  nature  of  the  provision  or  the  context  of  the  Act 
shall   exclude   such   construction,  be  interpreted   as   follows : 
(that  is  to  say,)  the  word  "will"  shall  extend  to  a  testament,  "wui:" 
and  to  a  codicil,  and  to  an  appointment  by  will  or  by  writing 
in  the  nature  of  a  will  in  exercise  of  a  power ;  and  also  to  a 
disposition  by  will  and  testament  or  devise  of  the  custody  and 
tuition  of  any  child,  by  virtue  of  an  Act  passed  in  the  twelfth 
year  of  the  reign  of  King  Charles  the  Second,  intituled  "  An  12  car.  2, 
Act  for  taking  away  the  Court  of  Wards  and  Liveries,  and  **'    * 
Tenures  in  Capite  and  by  Knights  Service,  and  Purveyance, 
and  for  settling  a  Revenue  upon  his  Majesty  in  lieu  thereof," 
or  by  virtue  of  an  Act  passed  in  the  parliament  of  Ireland  in  u  &  15  Car.  2 
the  fourteenth  and  fifteenth  years  of  the  reign  of  King  Charles 
the  Second,  intituled  "  An  Act  for  taking  away  the  Court  of 
Wards  and  Liveries,  and  Tenures  in  Capite  and  by  Knights 

(a)  The  marginal  notes  to  the  sections  of  the  Act  are  not  in  all  cases 
identical  with  the  marginal  notes  printed  by  the  Queen's  printer.  That  the 
latter  form  no  part  of  the  statute,  and  are  not  binding  as  an  explanation 
or  construction  of  the  sections,  see  Claydon  v.  Green  (L.  R.,  3  C.  P.  511). 
■f  "W.  B 


Sect.  1, 


"  Real  es- 
tate ;" 


"  Personal 
estate :" 


Namber. 


Gender. 
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Service,"  and  to  any  other  testamentary  disposition ;  and  the 
words  "  real  estate  "  shall  extend  to  manors,  advowsons,  mes- 
suages, lands,  tithes,  rents  and  hereditaments,  whether  free- 
hold, customary  freehold,  tenant  right,  customary  or  copyhold, 
or  of  any  other  tenure,  and  whether  corporeal,  incorporeal  or 
personal,  and  to  any  undivided  share  thereof,  and  to  any  estate, 
right  or  interest  (other  than  a  chattel  interest)  therein ;  and 
the  words  "personal  estate"  shall  extend  to  leasehold  estates 
and  other  chattels  real,  and  also  to  monies,  shares  of  govern- 
ment and  other  funds,  securities  for  money  (not  being  real 
estates),  debts,  choses  in  action,  rights,  credits,  goods,  and  all 
other  property  whatsoever  which  by  law  devolves  upon  the 
executor  or  administratoi',  and  to  any  share  or  interest  therein ; 
and  every  word  importing  the  singular  number  only  shall  ex- 
tend and  be  applied  to  several  persons  or  things  as  well  as  one 
person  or  thing ;  and  every  word  importing  the  masculine 
gender  only  shall  extend  and  be  applied  to  a  female  as  well  as 
a  male. 


Repeal  of  the 
Statutes  of 
WUls,32H.8, 
c.  1,  and  34  & 
36  H.  8,  c.  5. 


10  Car.  1, 
Sess.  2,  c.  2 
(Ireland). 


Sects.  6,  6, 12, 
19, 20,  21  &  22 
of  the  Statute 
of  Frauds,  29 
Car.  2,  c.  3. 

7  W.  3,  c.  12 
(Ireland). 


BEPEAL  CLAUSE. 

II.  And  be  it  further  enacted,  That  an  Act  passed  in  the 
thirty-second  year  of  the  reign  of  King  Henry  the  Eighth, 
intituled,  "  The  Act  of  Wills,  Wards,  and  Primer  Seisins, 
whereby  a  Man  may  devise  two  parts  of  his  Land ;"  and  also 
an  Act  passed  in  the  thirty-fourth  and  thirty -fifth  years  of  the 
reign  of  the  said  King  Henry  the  Eighth,  intituled  "  The  Bill 
concerning  the  Explanation  of  Wills ;"  and  also  an  Act  passed 
in  the  parliament  of  Ireland,  in  the  tenth  year  of  the  reign  of 
King  Charles  the  First,  intituled  "  An  Act  how  Lands,  Tene- 
ments, etc.,  may  be  disposed  by  Will  or  otherwise,  and  con- 
cerning Wards  and  Primer  Seisins ;"  and  also  so  much  of  an 
Act  passed  in  the  twenty-ninth  year  of  the  reign  of  King 
Charles  the  Second,  intituled  "  An  Act  for  Prevention  of 
Frauds  and  Perjuries,"  and  of  an  Act  passed  in  the  parliament 
of  Ireland  in  the  seventh  year  of  the  reign  of  King  William 
the  Third,  intituled  "  An  Act  for  Prevention  of  Frauds  and 
Perjuries,"  as  relates  to  devises  or  bequests  of  lands  or  tene- 
ments, or  to  the  revocation  or  alteration  of  any  devise  in  writing 
of  any  lands,  tenements,  or  hereditaments,  or  any  clause  thereof, 
or  to  the  devise  of  any  estate  pur  autre  vie,  or  to  any  such 
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Sect.  2. 
estate  being  assets,  or  to  nuncupative  wills,  or  to  the  repeal, 

altering  or  changing  of  any  will  in  writing  concerning  any 
goods  or  chattels  or  personal  estate,  or  any  clause,  devise  or 
bequest  therein ;   and  also  so  much  of  an  Act  passed  in  the  sect,  u  of 
fourth  and  fifth  years  of  the  reign  of  Queen  Anne,  intituled  c  i6. 
"  An  Act  for  the  Amendm55it  of  the  Law  and  the  better  Ad- 
vancement of  Justice,"  and  of  an  Act  passed  in  the  parliament  6  Anne,  c.  lo 
of  Ireland  in  the  sixth  year  of  the  reign  of  Queen  Anne, 
intituled  "  An  Act  for  the  Amendment  of  the  Law  and  the 
better  Advancement  of  Justice,"  as  relates   to  witnesses   to 
nuncupative  wills  ;  and  also  so  much  of  an  Act  passed  in  the  Sect.  9  oi  u 

Q   2  c   20 

fourteenth  year   of  the   reign   of  King  George  the   Second,     •  '  •    • 
intituled  "  An  Act  to  amend  the   Law   concerning   Common 
Recoveries,  and  to  explain  and  amend  an  Act  made  in  the 
twenty-ninth  year  of  the  reign  of  King  Charles  the  Second,  in- 
tituled 'An  Act  for  Prevention  of  Frauds  and  Perjuries,'"  as 
relates  to  estates  pur  autre  vie ;  and  also  an  Act  passed  in  the  25  a.  %  c.  6 
twenty -fifth  year  of  the  reign  of  King  George  the  Second,  in-  colonies), 
tituled  "  An  Act  for  avoiding  and  putting  an  end  to  certain 
Doubts  and  Questions  relating  to  the  Attestation  of  Wills  and 
Codicils  concerning  Real  Estates  in  that  part  of  Great  Britain 
called  England,  and  in  his  Majesty's  Colonies  and  Plantations 
in  America,"  except  so  far  as  relates  to  his  Majesty's  colonies 
and  plantations   in  America ;  and  also  an  Act  passed  in  the  25  o.  2,  c.  ii 
parliament  of  Ireland  in  the  same  twenty-fifth  year  of  the  reign     ^^ 
of  King  George  the  Second,  intituled  "  An  Act  for  the  avoiding 
and  putting  an  end  to  certain  Doubts  and  Questions  relating  to 
the  Attestation  of  Wills  and  Codicils  concerning  Real  Estates;" 
and  also  an  Act  passed  in  the  fifty-fifth  year  of  the  reign  of  55  g.  8,  c.  192. 
King  George  the  Third,  intituled  "  An  Act  to  remove  certain 
Difficulties  in  the  Disposition  of  Copyhold  Estates  by  Will," 
shall  be  and  the  same  are  hereby  repealed,  except  so  far  as  the 
same  Acts  or  any  of  them  respectively  relate  to  any  wills  or 
estates  pur  autre  vie  to  which  this  Act  does  not  extend. 

GENERAL  ENABLING  CLAUSE. 

m.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  aii  property 
every  person  {h)  to  devise,  bequeath,  or  dispose  of,  by  his  will  ^ed  of  by" 

. ■  will; 

(J)  The  Act  does  not  affect  the  will  of  an  alien,  and  such  a  will  would  Alien,  or  per- 

not  become  operative  by  his  siabsequent  naturalization  (Sugd.  R.  P.  Stat.  ^nlfTLa 

b2 


Sect.  3. 


comprising 
customarj' 
freeholds  and 
copyholds 
without  sur- 
render and 
before  admit- 
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executed  in  manner  hereinafter  required,  all  real  estate  and  all 
personal  estate  (c)  which  he  shall  be  entitled  to,  either  at  law 
or  in  equity  (d),  at  the  time  of  his  death  (e).  and  which,  if  not 
so  devised,  bequeathed,  or  disposed  of,  would  devolve  upon  the 
heir-at-law,  or  customary  heir  of  him,  or,  if  he  became  entitled 
by  descent,  of  his  ancestor,  or  upoif*^liis  executor  or  administra- 
tor {f) ;  and  that  the  power  hereby  given  shall  extend  to  all 
real  estate  of  the  nature  of  customary  freehold  or  tenant  right, 
or  customary  or  copyhold,  notwithstanding  that  the  testator 
may  not  have  surrendered  the  same  to  the  use  of  his  will,  or 


Specific  le- 
gatee of  chose 
in  action  must 
still  sue  in 
name  of  exe- 
cutor. 


What  in- 
terests devi- 
sable. 


Contingent 

estates. 


As  to  the  exe- 
cution of  a 
will,  so  as  to 
exclude  the 
lord's  title  by 
escheat  for 
want  of  heirs. 


331).  And  the  Act  applies  only  to  persons  having  an  English  domicile 
(^Bremer  v.  Freeman,  10  Moo.  P.  C.  306) ;  but  see  now  24  &  25  Vict. 
c,  114,  in  the  Appendix. 

(c)  By  this  section  the  practice  is  not  altered  with  respect  to  suing  at 
law  upon  a  chose  in  action  bequeathed  to  a  legatee ;  see  Bishop  v.  Curtis 
(17  Jur.  23,  Q.  B.),  in  which  case  it  was  held  that  the  specific  legatee  of  a 
promissory  note,  though  the  executors  had  assented  to  the  bequest,  must 
sue  upon  the  note  in  the  name  of  the  executors. 

{d)  A  person  in  possession  of  land  without  other  title  has  a  devisable 
interest  (^Asher  v.  Whitlock,  L.  K.,  1  Q.  B.  1).  It  would  seem  that  a  pm*- 
chaser  who  has  made,  but  not  signed,  a  contract  for  the  purchase  of  real 
estate,  the  terms  of  which  are  proved,  and  which  is  signed  by  the  vendor, 
has  a  devisable  interest  in  that  estate  {Morgan  v.  Holford,  1  S.  &  G.  101). 
And  a  person  who  has  sold  and  conveyed  an  estate  under  circumstances 
which  entitle  him  in  equity  to  have  the  sale  set  aside,  has  in  the  estate  an 
interest  of  such  a  nature  as  to  be  devisable,  even  by  a  will  before  the  Wills 
Act  ( Gresley  v.  Mousley,  4  De  G.  &  J.  78).  See  also  Stump  v.  Gahy 
(2  D.  M.  &  G.  G23). 

(e)  Under  both  the  old  and  the  new  law  a  contingent  fee  under  a  shifting 
clause  is  devisable,  even  though  the  contingency  happen  aftei'  the  death  of 
the  testator,  and  is  of  such  a  nature  that  he,  personally,  could  never  have 
derived  any  benefit  from  it  {Ingllby  v.  Amcotts,  21  Be.  585). 

(/)  It  will  be  seen  that  the  section  of  the  Statute  of  Frauds,  which  re- 
quired the  execution  of  a  will  of  freehold  estate  to  be  attested  by  three  or 
four  witnesses,  is,  with  other  Acts,  repealed  by  sect.  2  of  the  New  Wills 
Act,  "  except  so  far  as  the  same  Acts  relate  to  any  wills  to  which  this  Act 
does  not  extend ;"  and  fm-ther,  that  sect.  3  of  the  New  Wills  Act  applies 
only  to  the  devise  of  property  which,  if  not  so  devised,  would  devolve  upon 
the  heir-at-law  or  customary  heir  of  the  testator  or  his  ancestor,  or  upon 
the  executor  or  administrator  of  the  testator.  Upon  the  construction  of 
these  two  clauses,  taken  together,  it  has  been  doubted  whether,  in  the  case 
of  a  testator  dying  without  heirs,  it  would  not,  to  prevent  an  escheat  to  the 
lord,  be  necessary  that  the  will  should  be  executed  pursuant  to  the  old  law 
(J.  Williams,  K.  P.  120,  n.  (w)). 
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Sect.  3. 
notwithstauding  that,  being  entitled  as  heir,  devisee,  or  other-  tance.and 

wise,  to  be  admitted  thereto,  he  shall  not  have  been  admitted  tienf^^  °* 
thereto,  or  notwithstanding  that  the  same,  in  consequence  of  ^"Ised^be-^ 
the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will  ^""^  ^^^  ^'^^ ' 
or  otherwise,  could  not  at  law  have  been  disposed  of  by  will  if 
this  Act  had  not  been  made,  or  notwithstanding  that  the  same, 
in  consequence  of  there  being  a  custom  that  a  will  or  a  surrender 
to  the  use  of  a  will  should  continue  in  force  for  a  limited  time 
only,  or  any  other  special  custom,  could  not  have  been  disposed 
of  by  will,  according  to  the  power  contained  in  this  Act,  if  this 
Act  had  not  been  made ;  and  also  to  estates  pur  autre  vie,  estates  pur 
whether  there  shall  or  shall  not  be  any  special  occupant  thereof, 
and  whether  the  same  shall  be  freehold,  customary  freehold, 
tenant  right,  customary  or  copyhold,  or  of  any  other  tenure, 
and  whether  the  same  shall  be  a  corporeal  or  an  incorporeal 
hereditament ;  and  also  to  all  contingent,  executory,  or  other  contingent 
future  interests  in  any  real  or  personal  estate,  whether  the  tes-  ' 

tator  may  or  may  not  be  ascertained  as  the  person  or  one  of  the 
persons  in  whom  the  same  respectively  may  become  vested,  and 
whether  he  may  be  entitled  thereto  under  the  instrument  by 
which  the  same  respectively  were  created,  or  under  any  dis- 
position thereof  by  deed  or  will ;  and  also  to  all  rights  of  entry  rights  of  en- 
for  conditions  broken,  and  other  rights  of  entry ;  and  also  to  ai^' property 
such  of  the  same  estates,  interests  and  rights  respectively,  and  acquired 

'  o  I  J  7  after  execu- 

other  real  and  personal  estate,  as  the  testator  may  be  entitled  tion  of  the 
to  at  the  time  of  his  death,  notwithstanding  that  he  may  be- 
come entitled  to  the  same  subsequently  to  the  execution  of  his 
will. 

FEES  ON  COPYHOLDS. 

IV.  Provided  always,  and  be  it  further  enacted,  That  where  As  to  the 
any  real  estate  of  the  nature  of  customary  freehold,  or  tenant  payable  by 
right,  or  customary  or  copyhold,  might  by  the  custom  of  the  eultomao^ 
manor  of  which  the  same  is  holden,  have  been  surrendered  to  estat"^?^'^''''^ 
the  use  of  a  will,  and  the  testator  shall  not  have  surrendered 
the  same  to  the  use  of  his  will,  no  person  entitled  or  claiming 
to  be  entitled  thereto  by  virtue  of  such  wiU  shall  be  entitled  to 
be  admitted,  except  upon  payment  of  all  such  stamp  duties,  fees 
and  sums  of  money  as  would  have  been  lawfully  due  and  pay- 


Sect.  i. 
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able  in  respect  of  the  surrendering  of  such  real  estate  to  the  use 
of  the  will,  or  in  respect  of  presenting,  registering,  or  enrolling 
such  surrender,  if  the  same  real  estate  had  been  surrendered  to 
the  use  of  the  will  of  such  testator  :  Provided  also,  that  where 
the  testator  was  entitled  to  have  been  admitted  to  such  real 
estate,  and  might,  if  he  had  been  admitted  thereto,  have  sur- 
rendered the  same  to  the  use  of  his  will,  and  shall  not  have  been 
admitted  thereto,  no  person  entitled  or  claiming  to  be  entitled 
to  such  real  estate  in  consequence  of  such  will  shall  be  entitled 
to  be  admitted  to  the  same  real  estate  by  virtue  thereof,  except 
on  payment  of  all  such  stamp  duties,  fees,  fine  (g)  and  sums  of 


(g)  It  would  seem  that  the  lord  is  entitled  to  refuse  admittance  to  the 
devisee  of  an  unadmitted  testator  until  after  payment  of  the  fine  which 
would  have  been  payable  on  the  admittance  of  the  testator.  The  general 
rule,  however,  is  that  the  lord's  fine  is  not  due  until  the  admittance  of  his 
tenant  (1  Scriv.  Cop.  ch.  7 ;  Reg.  v.  Wellesley,  2  E.  &  B.  924  ;  Reg.  v. 
Lord  of  Manor  of  Wanstead,  18  Jur.  311),  and  with  this  rule,  in  respect 
of  the  fine  due  on  the  admittance  of  the  devisee  himself,  the  Wills  Act 
does  not  interfere  ;  for  the  latter  fine,  the  lord  is  left  to  his  ordinaiy 
remedy,  to  be  enforced,  if  necessary,  after  admittance  (compare  Sweet, 
Wills,  133,  n.)  The  o¥iter  dicta  of  Lord  Campbell  and  Mr.  Justice  Erie 
in  Reg.  v.  Lady  of  Manor  of  Wilberton  (29  L.  T.  126),  seem  to  counte- 
nance the  view  that,  in  cases  arising  under  sect.  4,  both  fines  are  payable 
before  the  admittance  of  the  devisee.  The  point  was  not  expressly  de- 
cided ;  and  it  is  submitted  that  such  a  view  is  not  supported  by  authority 
or  by  the  terms  of  the  Wills  Act. 

The  lord's  remedy  for  a  fine,  after  admittance  of  the  tenant,  is  by  action 
of  debt  or  assumpsit  (^Shuttleworth  v.  Garnet,  3  Mod.  240). 

See  also  Lord  Londesiorougli  v.  Foster  (3  B.  &  S.  805). 

As  to  the  copyholder's  remedies  against  the  lord,  see  Barnett  v.  Qv/ll- 
ford  (11  Exch.  19) ;  Andrews  v.  HuUe  (4  K.  &  J.  392). 

Where  the  surrenderee  of  the  reversion  of  copyholds  died  before  ad- 
mission, and  before  the  reversion  fell  into  possession,  his  heir  on  admission 
was  held  liable  to  pay  one  fine  only  ( Garland  v.  Alston,  3  H.  &  N.  390). 

By  the  disclaimer  of  two  out  of  three  devisees  who  are  joint-tenants, 
only  one  fine  becomes  payable  to  the  lord  (  Wellesley  v.  Witliers,  4  E.  &  B. 
750)  ;  so  also  if  all  the  devisees  in  trust  but  one  were  to  release  to  that 
one ;  but  so  to  vest  the  legal  estate  in  a  single  trustee  is  in  strictness  a 
breach  of  trust,  and  the  expected  advantage  might,  by  the  death  of  the 
admitted  trustee  in  the  lifetime  of  his  co-trustees, become  a  loss  (see  Lewin 
Trusts,  192), 

As  to  the  mode  of  assessing  the  fine  payable  on  the  admittance  of  joint- 
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money  as  would  have  been  lawfully  due  and  payable  in  respect 

of  the  admittance  of  such  testator  to  such  real  estate,  and  also 
of  all  such  stamp  duties,  fees  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  surrendering  such 
real  estate  to  the  use  of  the  will,  or  of  presenting,  registering, 
or  enrolling  such  suiTender,  had  the  testator  been  duly  admitted 
to  such  real  estate,  and  afterwards  surrendered  the  same  to  the 
use  of  his  will ;  all  which  stamp  duties,  fees,  fine,  or  sums  of 
money  due  as  aforesaid  shall  be  paid  in  addition  to  the  stamp 
duties,  fees,  fine,  or  sums  of  money  due  or  payable  on  the  ad- 
mittance of  such  person  so  entitled  or  claiming  to  be  entitled  to 
the  same  real  estate  as  aforesaid. 

COPYHOLDS. 

V.  And  be  it  further  enacted.  That  when  any  real  estate  of  wnisorex- 

„  /»       1     1  1  •    1  tracts  of  wills 

the  nature  oi  customary  ireenold  or  tenant  right,  or  customary  of  customary 
or  copyhold,  shall  be  disposed  of  by  will,  the  lord  of  the  manor  copyholds  to 
or  reputed  manor  of  which  such  real  estate  is  holden,  or  his  the^Murt 
steward,  or  the  deputy  of  such  steward,  shall  cause  the  will  by  """^^ 
which  such  disposition  shall  be  made,  or  so  much  thereof  as 
shall  contain  the  disposition  of  such  real  estate,  to  be  entered 
on  the  court  rolls  of  such  manor  or  reputed  manor ;  and  when 


tenants,  see  Wilson  v.  Hoare  (10  A.  &  E.  241)  ;    Sheppard  v.  Woodford 
(5  M.  &  W.  608). 

As  to  the  mode  of  ascertaining  the  "  improved  value  "  of  the  copyhold  improved 
tenement,  see  Richardson  v.  Kensit  (5  M.  &  Gr.  485). 

The  fines  and  expenses  of  administration  of  trustees  of  settled  copyholds  Tenant  for 
are  payable  by  tenant  for  life  and  remaindermen  in  proportion  to  their  niainder-  " 
respective  interests  (  Carter  v.  Sebright ,  26  Be.  374).     And  where  a  person  ™^^ 
becomes  entitled  under  a  will  to  copyholds,  whether  in  remainder  originally  ^^^^  ^ 
vested,  or  in  remainder  contingent  or  by  executory  devise  which  has  be- 
come vested  by  the  happening  of  the  contingency,  he  comes  in  directly 
under  the  will,  and  therefore,  as  between  himself  and  the  lord,  is  entitled 
to  the  benefit  of  the  admittance  of  the  first  devisee  under  the  will  (Hand- 
held V.  Randfield,  1  Dr.  &  S.  310). 

As  to  heriots,  see  Garland  v.  Jehyl  (2  Bing.  273) ;    Corporation  of  Heriots. 
Basingstoke  v.  Bolton  (1  Drew.  270  ;  3  Drew.  50) ;  Padwich  v.  Tyndale 
(7  W.  R.  53). 

As  to  stewards'  fees,  see  Evans  v.  Upsher  (16  M.  &  W.  675) ;   Cooper  stewards' 
V.  Norfolk  Railway  Company  (3  Exch.  546) ;    Treherne  v.  Gardner  (5    ^^* 
E.  &  B.  913  ;  4  W.  R.  281). 


Sect. 


and  the  lord 
to  be  entitled 
to  the  same 
fine,  &c. 
when  such 
estates  were 
not  previously 
devisable  as 
he  would  have 
been  from 
the  heir  In 
case  of  de- 
scent. 
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any  trusts  are  declared  by  the  will  of  such  real  estate,  it  shall 
not  be  necessary  to  enter  the  declaration  of  such  trusts,  but  it 
shall  be  sufficient  to  state  in  the  entry  on  the  court  rolls  that 
such  real  estate  is  subject  to  the  trusts  declared  by  such  will ; 
and  when  any  such  real  estate  could  not  have  been  disposed  of 
by  will  if  this  Act  had  not  been  made,  the  same  fine,  heriot, 
dues,  duties  and  services  shall  be  paid  and  rendered  by  the 
devisee  as  would  have  been  due  from  the  customary  heir,  in 
case  of  the  descent  of  the  same  real  estate  ;  and  the  lord  shall 
as  against  the  devisee  of  such  estate  have  the  same  remedy  for 
recovering  and  enforcing  such  fine,  heriot,  dues,  duties  and  ser- 
vices as  he  is  now  entitled  to  for  recovering  and  enforcing  the 
same  from  or  against  the  customary  heir  in  case  of  a  descent. 


Estates  pur 
autre  vie. 


ESTATES  PUR  AUTRE  VIE. 

VI.  And  be  it  further  enacted,  That  if  no  disposition  by  will 
shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold  nature, 
the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall 
come  to  him  by  reason  of  special  occupancy,  as  assets  by  de- 
scent, as  in  the  case  of  freehold  land  in  fee-simple ;  and  in  case 
there  shall  be  no  special  occupant  of  any  estate  pur  autre  vie, 
whether  freehold  or  customary  freehold,  tenant  right,  cus- 
tomary or  copyhold,  or  of  any  other  tenure,  and  whether  a 
corporeal  or  incorporeal  hereditament,  it  shall  go  to  the  executor 
or  administrator  of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant ;  and  if  the  same  shall  come  to  the  executor 
or  administrator,  either  by  reason  of  a  special  occupancy,  or  by 
virtue  of  this  act,  it  shall  be  assets  in  his  hands,  and  shall  go 
and  be  applied  and  distributed  in  the  same  manner  as  the  per- 
sonal estate  of  the  testator  or  intestate  (h). 


Estates  pur 
autre  vie, 
where  a  spe- 
cial occupant, 
though 
named,  never 
comes  into 
existence. 


(h)  Under  this  section,  the  legal  personal  representative  of  the  deceased 
owner  of  estates  pur  autre  vie  is  entitled  to  those  estates,  not  only  in  the 
case  where  no  special  occupant  is  named  in  the  limitations,  hut  also  in  the 
case  where  a  special  occupant  is  named,  but  never  comes  into  existence. 
See  Reynolds  v.  Wright  (25  Be.  100  ;  2  D.  F.  &  J.  590);  in  which  case 
the  devise  was  of  leaseholds  for  lives  to  trustees,  in  trust  for  "  A.  and  his 
heirs  :"  A.  died  intestate  and  illegitimate;  and  it  was  held  that  the  lease- 
holds belonged  to  the  administrator  of  A.,  and  not  beneficially  to  the 
devisees  in  trust.  See  also,  as  to  estates  pur  autre  vie,  Northcn  v.  Carnegie 
(4  Drew.  587) ;  Pickersgill  v.  .Grey  (30  Be.  352) ;  Plunket  v.  Eeilly  (2 
Ir.  Ch.  Kep.  585). 
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AGE  OF  TESTATOR. 


VII.  And  be  it  further  enacted,  That  no  will  made  by  any  No  wiu  of  a 

^•  1  /  •\  person  under 

person  under  the  age  of  twenty-one  years  shall  be  valid  [i).         age  vaiw ; 


MARRIED  WOMEN. 

VEIL  Provided  also,  and  be  it  further  enacted,  That  no  will  nor  of  a  feme 

covert,  ex- 
made  by  any  married  woman  shall  be  valid,  except  such  a  will  cept  such  as 

as  might  have  been  made  by  a  married  woman  before   the  beenpre- 

n  .1  •      A    i.  /  j,\  vioualy  made. 

passmg  01  this  Act  (A). 

EXECUTION  OF  WILLS. 

IX.  And  be  it  further  enacted,  That  no  will  shall  be  valid  wm  to  be  in 

wrltmg,  and 

unless  it  shall  be  in  writing  (Z),  and  executed  in  manner  here-  signed  or  ac- 


(i)  The  will  of  an  infant  does  not  become  operative  by  his  subsequently  Age  of  tes- 
attaining  his  majority  (Sugd.  R.  P.  Stat.  330) ;  nor  can  the  section  be 
evaded  by  means  of  a  power  expressed  to  be  exerciseable  by  a  will  made 
during  infancy. 

From  the  cases  of  Ite  FarquJiar  (4  No.  Cas.  651)  and  Re  M^Miirdo 
(L.  R.,  1  Prob.  540),  it  would  appear  that  a  soldier  on  active  service,  or  a 
seaman  at  sea  (see  note  to  sect.  W^post),  can,  though  a  minor,  make  a 
will  of  personalty. 

(Ji)  The  effect  of  this  section  is  to  leave  the  legal  testamentary  status  of  Testamen- 
a  married  woman  (who  has  attained  the  age  of  twenty-one  years)  exactly  o?^arried 
as  it  stood  under  the  old  law.  Thus  a  married  woman's  devise  of  real  woman, 
estate  must  now,  as  then,  be  made  in  the  exercise  of  a  trust  or  power 
created  for  the  purpose,  and  her  capacity  to  bequeath  personalty  not  settled 
to  her  separate  use  must  still  be  derived  from  the  licence  and  authority  of 
her  husband.  The  Act  gives  her  no  new  power  (Sugd.  R.  P.  Stat.  331)^ 
But  there  is  a  distinction  between  the  testamentary  power  of  a  married 
woman  and  the  effect  and  operation  of  her  testamentary  appointment ;  no 
greater  testamentary  power  is  conferred  by  the  Act  than  she  before  pos- 
sessed ;  personally  she  acquires  no  enlarged  capacity ;  but  an  effect  and 
operation  may  be  given  under  the  statute  to  a  testamentary  instrument 
executed  by  a  married  woman  which  may  make  that  instrument  a  valid 
exercise  of  a  power  existing  at  the  time  of  her  death,  which  before  the  Act 
it  would  not  have  been  held  to  be  {Thomas  v.  Jones,  2  J.  &  H.  475 ;  on 
appeal,  1  D.  J.  &  S.  63).     Compare  notes  to  ss.  24,  27,  post. 

iV)  A  will  may  (Deane,  Wills,  73)  be  written  upon  any  substance  (1    Will— npon 
Wms.  Exors.  106),  and  with  any  material;   but  it  is  advisable  that  it  stance^and 
should  be  written  on  vellum,  parchment  or  paper  (Shep.  Touch.  54)  ;  and  ^°jr/°  ^^ 
to  prevent  any  doubt  or  question  as  to  the  authenticity  of  the  document> 
the  writing  should  throughout  be  by  the  same  hand  and  in  ink  of  one 
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knowiedged     inafter  mentioned  ;  that  is  to  say,  it  shall  be  signed  at  the  foot 

in  the  pre-  "^ '  *= 

sence  of  two      ___^________ 


Will  may  be 
written  in 
pencil. 


Signature  In 
pencil  by  the 
t«8tator. 


Printed  will, 
good. 

In  words,  or 
cypher. 


Foreign  lan- 
guage. 


Form  unim- 
portant. 


Draft  upon  a 
banker. 


Letter. 


"  Wishes." 


colour  (  Greville  v.  Tylee,  7  Moo.  P.  C.  320 ;  Birch  v.  Birch,  1  Rob.  675, 
jfost,  sect.  21,  n. ;  and  see  Be  Bacon,  3  No.  Cas.  645). 

Formerly  pencil  writings,  as  distinguished  from  writings  in  ink,  were 
held  to  be  deliberative  (Deane,  Wills,  73).  But  under  this  statute  a  will 
may  be  written  and  signed  in  pencil  (Sugd.  R.  P.  Stat.  351, 352  ;  Gregory 
V.  Queen's  Proctor,  4  No.  Cas.  623).  In  Bateman  v.  Pennington  (3  Moo. 
P.  C.  227),  Lord  Brougham  said,  "  All  the  cases  show,  that  the  signing  in 
pencil  affords  &  prima  facie  presumption  that  the  act  is  only  deliberative; 
yet  it  may  be  shown  to  be  otherwise."  In  that  case  the  testator  had  filled 
up  the  date  of  his  will,  and  also  signed  it,  in  pencil,  the  body  of  the  will 
being  in  ink.  His  signature  was  preceded  by  the  words,  "In  case  of 
accidents  I  sign  this  my  will."  The  testator  died  suddenly,  and  probate 
was  allowed  of  the  will  so  executed. 

A  will  the  body  of  which  is  printed  from  type,  or  partly  written  and 
partly  printed,  is  valid  (see  2  Rob.  115,  n.) 

A  will  may  be  written  or  printed  in  any  language,  and  either  in  words 
at  length  or  contracted,  or  in  figures,  so  that  the  testator's  wishes  are  clear 
and  unambiguous  (Deane,  Wills,  73) ;  or  in  numbers  and  letters  explained 
by  a  key  iEa,st  v.  Twyford,  4  H.  L.  C.  517;  9  Ha.  713).  If  a  will  be  in  a 
foreign  language,  resort  must  be  had  to  the  foreign  law  or  language  for 
the  purpose  of  deciding  on  the  meaning  of  the  particular  words  used  in  the 
will ;  but  having  so  ascertained  the  meaning  of  the  terms,  the  law  of  the 
testator's  domicile  governs  the  construction  of  the  instrument  so  far  as 
concerns  personal  estate  (see  Martin  v.  Lee,  14  Moo.  P.  C.  142 ;  4  L.  T., 
N.  S.  657).     See  the  note  on  domicile,  in  the  Appendix. 

An  instrument,  whatever  may  be  its  form,  from  which  the  intention  of 
the  maker  can  be  gathered,  that  it  is  to  affect  the  destination  of  his  pro- 
perty after  his  death,  will,  if  properly  attested,  be  held  to  be  testamentary 
(1  Wms.  Exors.  99) ;  for  example,  an  order  upon  testator's  bankers,  attested 
by  two  witnesses  (^Jones  v.  Nicolay,  2  Rob.  293  ;  14  Jur.  675 ;  Re  Marsden, 
1  Sw.  &  Tr.  542 ;  36  L.  T.  87) ;  a  duly  attested  instrument  in  the  form  of 
a  deed  {Re  Montgomery,  5  No.  Cas.  99  ;  8  L.  T.  291 ;  Doe  v.  Cross,  8  Q.  B. 
714;  Re  Morgan,  L.  R.,  1  Prob.  214);  or  a  letter  {Re  Mundy,  2  Sw.  &  Tr. 
119 ;  9  W.  R.  171).  And  the  testator's  intention  that  such  an  instrument 
should  operate  as  a  will  may  be  proved  by  parol  evidence  (Re  Webb,  3  Sw. 
&  Tr.  482 ;  Re  English,  ib.  586  ;  Cock  v.  Cooke,  L.  R.,  1  Prob.  241),  But 
where  a  person  claims  probate  of  a  paper  signed  and  attested,  but  not  on 
the  face  of  it  clearly  testamentary,  the  burden  of  proof  is  on  that  person  to 
satisfy  the  Court  that  it  was  executed  animo  testandi  (Thorncroft  v. 
Lashmar,  2  Sw.  &  Tr.  479 ;  8  Jur.,  N.  S.  595 ;  10  W.  R.  783) ;  and  it  is 
only  to  give  effect  to  the  intention  that  an  instrument,  not  testamentary  in 
form,  will  be  held  to  bear  that  character  (see  Patch  v.  Shore,  2  Dr.  &  S. 
589,  and  cases  there  cited).     See  also  1  Jarm.  Wills,  ch.  2. 

An  expression  of  the  "  wishes"  of  the  wiiter,  duly  signed  and  attested 
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{Re  Lowrey,  5  No.  Cas.  619),  has  been  admitted  to  probate.    But  see 
Coventry  v.  Williams  (3  Cur.  787). 

Where  a  clause  is  introduced  into  a  wiU  by  fraud  (Allen  v.  M'Pherson,   Clause  intro- 
1  H.  L.  C.  191),  or  per  incuriam,  the  testator  not  haying  given  instructions   ^^^^  mper 
for,  and  being  ignorant  of  the  existence  of,  such  clause  (Me  Duane,  2  Sw.   incuriam. 
&  Tr.  590;  6  L.  T.,  N.  S.  788),  it  forms  no  part  of  the  will  of  the  testator, 
and  probate  will  be  granted  of  the  remainder  of  the  will.     But  if  the  will 
were  read  over  to  the  testator  before  execution,  a  clause  cannot  be  excluded 
from  probate,  even  though  inserted  by  inadvertence  (  Guardhouse  v.  Black- 
burn, L.  R.,  1  Prob.  109). 

A  testamentary  paper  duly  executed  is  entitled  to  probate,  although  not 
intended  to  operate,  and  not  becoming  operative,  until  some  time  after  the 
testator's  death  (Re  JVewns,  7  Jur.,  N.  S.  688). 

A  duly  executed  paper,  testamentary  on  the  face  of  it,  may  be  excluded 
from  probate  by  parol  evidence  clearly  proving  that  it  was  not  intended  by 
the  deceased  to  aflfect  the  disposition  of  his  property  after  his  death  (Lister 
V.  Smith,  3  Sw.  &  Tr.  282). 

A  wiU  may  be  made  to  take  effect  on  a  contingency,  and  if  the  contin-  Contingent 
gency  does  not  happen,  the  will  ought  not  to  be  admitted  to  probate  ^^'' 
(1  Jarm.  Wills,  12).  But  the  Court  is  unwilling  to  refuse  probate,  unless 
it  is  clear  that  the  testator  intended  the  will  to  be  operative  only  in  a 
certain  event  or  during  a  certain  period  (Re  Dobson,  L.  R.,  1  Prob.  88) ; 
and  a  will,  contingent  in  terms,  but  executed  after  the  event,  is  thereby 
rendered  absolute  (Re  Cawthron,  3  Sw.  &  Tr.  417).  Unattested  memo- 
randa, written  subsequently  to  the  execution  of  the  will,  will  not  be  admitted 
as  evidence  of  the  contingent  nature  of  the  will  {Stockwell  v.  Ritherdon, 
1  Rob.  661).  A  will  expressed  to  take  effect  only  upon  an  event  which 
does  not  happen,  cannot  be  established  by  evidence  of  the  testator's  inten- 
tion to  adhere  thereto  (Re  Winn,  2  Sw.  &  Tr.  147 ;  7  Jur.,  N.  S.  764 ; 
9  W.  R.  852;  Roberts  v.  Roberts,  2  Sw.  &  Tr.  337);  but  a  codicil  ex- 
pressed to  take  effect  only  upon  an  event  which  does  not  happen,  operates 
as  a  re-execution  of  a  vnll  therein  expressly  referred  to,  and  on  that  account 
is  entitled  to  probate  (Re  Da  Silva,  2  Sw.  &  Tr.  315).  In  the  case  of  Doe 
T.  Haslewood  (10  C.  B.  544),  the  testator  made  his  will  in  favour  of  a 
nephew,  but  with  a  proviso  in  favour  of  the  child  with  which  his  wife  was 
then  pregnant,  if  such  child  should  be  bom  after  the  testator's  death ;  the 
child  was,  in  fact,  bom  in  the  testator's  lifetime,  and  the  Court  of  C.  P. 
held  that,  in  such  a  case,  the  testator  did  not  contemplate  the  birth  of  a 
child  in  his  lifetime,  and  did  not  intend  to  provide  by  his  will  for  a  child 
so  bom ;  the  proviso  in  the  vnll  was  made  in  contemplation  of  a  particular 
combination  of  circumstances,  which  not  having  happened,  the  proviso 
failed.     See,  however,  1  Jarm.  Wills,  506. 

Wills  of  more  than  one  sheet  are  usually  written  on  one  side  only  of  brief   Blanks, 
paper,  the  sheets  being  fastened  together  (though  this  fastening  is  not  abso- 
lutely necessary,  Gregory  v.  Queen's  Proctor,  4  No.  Cas.  639)  at  one  of  the 
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comers,  and  every  alternate  page  being  left  blank.  To  this  plan  there  is 
no  objection,  as  the  Act  does  not  require  a  will  to  be  written  continuously 
(iZe  Corder,  1  Rob.  669;  12  Jur.  966).  And  even  if  there  is  a  blank  in 
the  body  of  the  writing,  as  in  Cornehy  v.  Gihhon  (1  Eob.  705;  6  No.  Cas. 
679),  where  the  blank  left  was  half  a  page,  the  will  is  valid.  See  also 
Kirhy's  Case  (6  No.  Gas.  693).  But  this  shows  the  weakness  of  the  objec- 
tion, which  before  the  passing  of  15  &  16  Vict.  c.  24,  was  raised  to  a  space 
being  left  between  the  conclusion  of  the  will  and  the  signature  (Sugd.  R.  P. 
Stat.  335) ;  and  if  a  will  is  prepared  with  blanks,  and  those  blanks  are 
filled  up  in  the  handwriting  of  the  testator,  the  presumption  of  law  is 
that  they  were  supplied  before  the  execution  of  the  will  {Birch  v.  Birch, 

I  Rob.  675  ;  12  Jur.  1050). 

When  probate  has  been  granted  of  a  will  containing  many  blank  spaces, 
a  Court  of  Equity  has  no  power  to  alter  any  of  the  words  of  the  will  as 
proved,  so  as  to  make  sense  of  that  which,  without  such  alteration,  is 
nonsense  {Taylor  v.  Ricfiardson,  2  Drew.  16).  See  also  Mason  v.  Bate- 
son  (26  Be.  404) ;  Edmunds  v.  Waugh  (4  Drew.  275) ;  Greig  v.  3Iartin 
(7  W.  R.  315). 

Any  written  document  in  existence  at  the  execution  of  a  will  {Rogers  v. 
Goodenough,  2  Sw.  &  Tr.  342 ;  Re  M'Cabe,  2  Sw.  &  Tr.  474 ;  10  W.  R. 
848  ;  Van  Straubenzee  v.  3fonch,  3  Sw.  &  Tr.  6  ;  11  W.  R.  109)  may  be 
incorporated  with,  and  made  to  form  part  of,  the  will  {Allen  v.  Maddock, 

II  Moo.  P.  C.  427;  D.  &  Sw.  325;  6  W.  R.  825;  Sheldon  y.  Sheldon, 
1  Rob.  88 ;  Ferraris  v.  Marquis  of  Hertford,  1  Cur.  468).  But  the  incor- 
porated instrument  must  be  clearly  identified  {Allen  v.  Maddock,  supra; 
Re  Bremis,  3  Sw.  &  Tr.  473)  ;  and,  for  the  purpose  of  such  identification, 
parol  evidence  was,  before  1838,  and  is  now,  admissible  (^Z>.)  ;  and  if,  in  the 
existing  circumstances,  the  identity  is  proved,  it  is  no  objection  that,  by 
possibility,  circumstances  might  have  existed,  in  which  the  instrument  could 
not  have  been  identified  (iJ.).  But  the  principle  of  Allen  v.  Maddock  will 
not  be  extended  {Re  Greves,  1  Sw.  &  Tr.  250 ;  7  W.  R.  86).  If  the  will 
does  not  describe  the  document  as  then  existing,  parol  evidence  will  not  be 
admitted  to  prove  its  existence  {Re  Sunderland,  L.  R.,  1  Prob.  198 ;  Re 
Dallow,  ib.  189).  But  where  a  will,  if  read  as  speaking  at  the  date  of  a 
codicil,  contains  language  which  would  operate  as  an  incorporation,  the 
document,  though  not  in  existence  until  after  the  execution  of  the  will,  is 
entitled  to  probate  by  force  of  the  codicil  {Re  Lady  Truro,  ib.  201), 

The  words  "  ratify  and  confirm,"  used  by  a  testator  in  his  will,  are  suf- 
ficient to  render  a  deed  of  settlement  to  which  they  are  applied  part  of  the 
vidll  {Sheldon  v.  SJieldon,  1  Rob.  89) ;  see  also  Stump  v.  Gaby  (2  D.  M. 
&  G.  623) ;  and  it  is  unimportant  that  the  incorporated  document  is  void- 
able {Stump  v.  Gaby,  sup.),  or  invalid  {Re  Smart,  4  No.  Cas.  39;  Sn-ete 
V.  Pidsley,  6  No.  Cas.  189 ;  Re  Willesford,  3  Cur.  77;  Re  Hunt,  2  Rob. 
622 ;  17  Jur.  720).  In  Re  Bosanquet  (14  Jur.  964),  an  unattested  docu- 
ment, purporting  to  exercise  a  power  of  appointment,  was  held  to  be  incor- 


1  Vict.  c.  26.  13 

Sect.  9. 
or  end  thereof  (»«),  by  the  testator  (n),  or  by  some  other  pei'son  witnesses  at 

^     '"      •'                                 \    /'            ^                                i  Qjjg  time, 
who  attest. 

porated  with  a  will ;  and  in  the  case  Me  Countess  of  BxtrTiam  (3  Cur.  57), 

the  rcToked  will  of  another  person,  and  in  Re  Ilally  (5  No.  Cas.  510),  a 

letter,  were  respectively  held  to  he  well  incorporated  with  and  to  form  part 

of  the  wills  in  which  they  were  referred  to.     But  a  deed  referred  to  as  Unexecuted 
•'  -11  deed;  when 

"  made"  by  the  testator,  but  in  fact  not  executed  by  him,  was  held  not  to  not  incor- 

be  incorporated  with  his  will  (Re  Edwards,  6  No.  Cas.  306) ;  and  altera-  P^i^ted. 

^  .„  .  ,    ,  XJnidentiflcd 

tions  unaccounted  for  m  a  duly  identified  and  incorporated  document  were  alterations  in 

excluded  from  probate  (^Swete  v.  Pldsley,  6  No.  Cas.  189).  document."' 

In  Re  Bacon  (3  No.  Cas.  645)  a  schedule  of  books,  and  in  Re  Ash  (D. 
&  Sw.  181)  a  list  of  plate,  written  on  the  same  sheet  as  the  will,  were 
respectively  held  to  be  well  incorporated.  But  see  Re  Warner  (10  W.  R. 
566). 

In  the  follo-sving  cases  the  identity  was  held  to  be  insufficiently  shown,  Insufficient 
and  the  instruments  intended  to  be  referred  to  were  not  made  parts  of  the  '  ^^    ^' 
respective  wills  (  Collier  v.  Langeieare,  1  No.  Cas.  369 ;  Re  Astell,  5  No. 
Cas.  489,  n. ;  Re  Baldwin,  ib.  293 ;  Re  Skair,  ib.  57 ;  Re  HaTtewill,  D.  & 
Sw.  14;  4  W.  R.  304;  Re  Sotheron,  2  Cur.  831;  Re  Countess  of  Pem- 
broke, D.  &  Sw.  182). 

Strictly,  all  papers  entitled  to  probate  ought  to  receive  probate ;  but  in  Incorporated 
the  case  of  a  will  referring  to  and  incoi-porating  a  deed  in  the  possession  of  probate  of!' 
persons  (trustees  for  example)  who  will  not  give  up  the  deed,  probate  will 
be  passed  of  the  will  alone,  without  a  deposit  of  the  original  deed  {Sheldon 
V.  Sheldon,  1  Rob.  88 ;  Re  Battersbee,  2  Rob.  439 ;  Re  Sibthorp,  L.  R., 
1  Prob.  106);  but  a  notarial  copy,  if  obtainable,  will  be  deposited  in  the 
registry,  and  a  similar  copy  will  form  part  of  the  probate  {Re  Bichins, 
8  Cur.  61 ;  but  see  Re  Bundas,  1  N.  R.  569  ;  Re  Marquis  of  Lansdowne, 
3  Sw.  &  Tr.  194;  11  W.  R.  749).  In  Re  Countess  of  Limerick  (2  Rob. 
313)  probate  was  granted  of  a  will  with  extracts  from  a  document  referred 
to,  but  not  recited,  in  the  will. 

(m)  The  will  shall  be  signed  "  at  the  foot  or  end  thereof"    The  litiga-  Signature  at 
tion  on  this  branch  of  the  9th  section  has,  since  the  passing  of  the  Act  g^^  ^^the 
15  &  16  Vict.  c.  24  (post,  p.  21),  almost  ceased.     The  last-mentioned  Act  "will, 
being  retrospective  (except  under  the   cbcumstances  referred  to  in  the 
2nd  section)  as  well  as  prospective,  the  cases  decided  between  the  1st 
January,  1838,  and  the  17th  June,  1852  (when  the  amending  Act  came 
into  operation),  on  the  position  of  the  testator's  signature,  have  not  now  much 
practical  value,  except  that  as  to  all  wills  which  the  Court  had  pronounced  to 
be  defectively  executed  the  parties  interested  are,  by  sect.  2,  shut  out  from  the 
benefits  of  the  amending  Act  (16  Jur.  602,  n.)     The  cases  will  be  found 
collected  in  Sugd.  R.  P.  Stat.  c.  7,  s.  1,  1st  ed. ;  Deane,  Wills,  71  et  seq.; 
and  Edwards'  Abr.  Cas.  Prerog.  Ct. 

(/i)  The  will  shall  be  signed  «  by  the  testator."  iTt^K^of^'"' 

It  is  essential  to  the  validity  of  a  will  that,  at  the  time  of  signing,  the  His  know- 
testator  should  know  and  approve  of  its  contents  {Hastilorv  v.  Stobie,  L.  R.,  ^'^^^^  ^1  *'l® 

the  will. 
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1  Prob.  64)  ;  but  proof  of  the  actual  reading  over  of  the  document  to  him 
is  not  necessary  {llitchell  v.  Thomas,  6  Moo.  P.  C.  137 ;  12  Jur.  967).  The 
onus  of  proof  of  the  genuineness  and  authenticity  of  a  will  lies  on  the  party 
propounding  it,  and  if  the  conscience  of  the  judge  is  not  satisfied  on  these 
points  he  is  bound  to  refuse  probate  (Baker  v.  Batt,  2  Moo.  P.  C.  317); 
and  this  burthen  is  discharged  by  proof  of  capacity  and  the  fact  of  execu- 
tion of  the  will,  from  which  knowledge  and  approval  of  its  contents  by  the 
testator  vdll  be  presumed  (Barry  v.  Bvtlin,  2  Moo.  P.  C.  480;  Browning 
V.  Budd,  6  Moo.  P.  C.  430) ;  but  that  presumption  may  be  rebutted  by 
circumstances  (ih.) 

In  the  case  of  a  blind  testator  it  is  highly  desirable,  though  not  at  law 
absolutely  necess&ry  {Long champ  v.  Fish,  2  B.  &  P.,  N.  R.  415),  that  the 
will  should  be  read  over  to  him  in  the  presence  of  witnesses,  or  that  there 
should  be  proof  that  the  testator  was  otherwise  acquainted  with  the  con- 
tents {Mncham  v.  Edwards,  3  Cur.  63;  4  Moo.  P.  C.  198;  7  Jur.  25). 
The  Ecclesiastical  Courts  were  more  strict  on  this  head  than  the  Courts  of 
Law,  and  required  that  the  will  of  a  blind  testator  should  be  read  over  to 
him  in  the  presence  of  a  witness,  although  not  necessarily  in  the  presence 
of  a  subscribing  witness  (Sugd.  R.  P.  Stat.  335);  and  by  the  71st  rule  of 
1862,  the  registrars  of  the  Probate  Court  are  forbidden  to  grant  probate  of 
the  will  of  a  blind  or  illiterate  person  unless  satisfied  that  it  was  read  over 
to  him  before  execution,  or  that  he  then  had  knowledge  of  its  contents. 
See  also  Re  Axford  (1  Sw.  &  Tr.  540 ;  36  L.  T.  86).  As  to  the  will  of  an 
aged  testator,  see  Qoose  v.  Brown  (1  Cur.  707);  and  as  to  a  deaf  and  dumb 
testator,  B^  Omston  (2  Sw.  &  Tr.  461 ;  10  W.  R.  410) ;  Re  Oeale  (3  Sw.  & 
Tr.  431). 

The  signature  of  the  testator  must  precede  that  of  both  the  witnesses ;  if 
the  testator  signs  after  the  witnesses,  or  either  of  them,  the  execution  is 
invalid  {Re  Olding,  2  Cur.  865  ;  Re  Byrd,  3  Cur.  117;  Re  HosMns,  1  N.  R. 
569 ;  see  also  Cooper  v.  Bochett,  3  Cur.  648 ;  4  Moo.  P.  C.  419;  10  Jur. 
930).  The  testator's  signature  upon  the  will  must  be  seen  by  the  witnesses 
{Hudson  V.  Parher,  1  Rob.  25  ;  Shaw  v.  Neville,  I  Jur.,  N.  S.  408),  or  at 
all  events  they  should  see  the  testator  in  the  act  of  writing  that  which  the 
Court  presumes  to  be  his  signature  {Smith  v.  Smith,  L.  R.,  1  Prob.  143)  ; 
but  the  witnesses  need  not  know  that  the  document  is  of  a  testamentary 
character  (  Gaze  v.  Oaze,  3  Cur.  451 ;  7  Jur.  803 ;  Keigwin  v.  Keigrein,  3 
Cur.  607 ;  7  Jur.  840 ;  Sugd.  R.  P.  Stat.  339,  340).  The  witnesses,  how- 
ever, ought  to  see  that  there  is  writing  on  the  paper  before  the  testator's 
signature  is  affixed  or  acknowledged,  or  other  evidence  must  be  produced  to 
show  that  the  paper  was  not  a  blank  {Re  Hammond,  3  Sw.  &  Tr.  90;  11 
W.  R.  639;  and  see  Byrne  v.  Hogan,  6  Ir.  Jur.,  N.  S.  114). 

The  mark  of  the  testator  (whether  he  can  or  cannot  write)  is  a  sufficient 
signature  {Re  Field,  3  Cur.  752 ;  Baiter  v.  Dening,  8  A.  &  E.  94),  even 
though  his  name  is  not  affixed  to  the  mark  {Re  Bryce,  2  Cur.  325)  ;  a  fac- 
simile of  testator's  signature  impressed  on  the  will  by  means  of  an  engraved 
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in  his  presence  and  by  his  direction  (o)  ;  and  such  signature 
shall  be  made  or  acknowledged  by  the  testator  in  the  presence 
of  two  or  more  witnesses  present  at  the  same  time  (jo)  ;  and 


stamp  is  sufficient  {Jenkins  v.  Oauford,  3  Sw.  &  Tr.  93 ;  2  N.  E.  401)  ; 
and  where  a  wrong  name  is  added  by  one  of  the  witnesses  to  the  testator's 
mark,  the  execution,  if  there  is  no  doubt  as  to  the  identity,  is  good  {Be 
Clarke,  1  Sw.  &  Tr.  23;  6  W.  E.  307;  Re  Douce,  2  Sw.  &  Tr.  593;  6 
L.  T.,  N.  S.  789 ;  see  also  Re  Powell,  6  No.  Cas.  657). 

The  signature  to  her  will  by  a  married  woman  in  the  name  of  her  de-  Wrong  name, 
ceased  first  husband  is  good  {Re  Glover,  5  No.  Cas.  553 ;  11  Jur.  1022)  ; 
and  the  signature  in  an  assumed  name  is  good  {Re  Redding,  otherwise 
Higgins,  2  Eob.  339 ;  14  Jur.  1052);  and  where  the  testatrix,  after  signing 
in  an  assumed  name,  erased  that  name,  and  inserted  her  real  name  without 
any  formal  re-execution  of  her  will,  the  original  execution  was  held  good 
(i  J.).  The  signature  of  a  testator  by  widting  his  initials  is  good  {Re  Win-  By  initials. 
grove,  15  Jur.  91  ;  Re  Savory,  ib.  1042 ;  Re  Hinds,  16  Jur.  1161).  The 
hand  of  the  testator,  if  he  is  unable  from  illness  to  sign,  may  be  guided 
(  Wilson  V.  Beddard,  12  Sim.  28).  But  the  ceremony  of  execution  must  be 
complete  whilst  the  testator  is  living  ;  for  where  an  intended  testator  tries 
to  sign  his  will,  but  fails  from  weakness,  the  Court  has  no  power  to  decree 
probate  {Re  Wilson,  2  Cur.  854). 

The  sealing  (without  signing)  of  a  will  by  the  testator  is  not  a  due  ex-  Sealing. 
ecntion  {Re  Summers,  7  No.  Cas.  562 ;  Smith  v.  Brans,  1  Wils.  313 ; 
Wright  v.  Waheford,  17  Ves.  459 ;  Baker  v.  Bening,  8  A.  &  E.  94 ;   2 
Hayes,  Conv.  642). 

The  declaration  by  a  testator  (an  Indian  officer),  in  a  letter  to  his  bro-  Ex  post  facto 
ther  in  England,  to  the  effect  that  the  testator  had  executed  a  will  of  which  orte'^to^L- 
he  enclosed  a  copy  in  the  letter  was  held  inadmissible,  and  probate  of  the  admissible, 
copy  was  not  granted  {Re  Ripley,  1  Sw.  &  Tr.  68).     See  also  sect.  21,  n. 

{o)  The  will  shall  be  signed  "  by  the  testator,  or  by  some  other  person  Testator,  sig- 
in  hiis presence  and  by  his  direction."    The  "other  person"  here  referred  ^^^^^^  <>*'  *>J' 
to  may  be  one  of  the  witnesses  {Re  Bailey,  1  Cur.  914 ;  Smith  v.  Harris,  ensis. 
1  Eob.  262 ;  9  Jur.  406) ;  and  where  a  witness  {Re  TJllersperger,  6  Jur. 
156),  or  the  other  person  above  referred  to  {Re  Clark,  2  Cur.  329;  Re  Blair, 
6  No.  Cas.  528 ),  signed  the  name  of  the  witness  instead  of  that  of  the  tes- 
tator, the  signature  was  held  good. 

{p)  Both  the  witnesses  must  be  present  together  when  the  will  is  signed  Witnesses, 
by,  or  by  the  direction  of,  the  testator,  or  when  the  signature  is  acknow-  wifh  respect 
ledged  by  him  {Re  3Iansfield,  1  No.  Cas.  364  ;  and  see  Re  Ayling,  1  Cur.  to  eacli  other 
913).     And  the  two  witnesses  must  both  sign  in  the  presence  of  the  tes-  tator. 
tator,  but  it  is  not  necessary  that  the  witnesses  should  sign  in  the  presence 
of  each  other  {Faulds  v.  Jackson,  6  No.  Cas.  Supp.  1 ;  Chadwick  y.  Palmer, 
cited  D.  &  Sw.  2;  Re  Webb,  D.  &  Sw.  1 ;  1  Jur.,  N.  S.  1096;  4  W.  E. 
92 ;  Re  Allen,  2  Cur.  3S1 ;  Re  Simmonds,  3  Cur.  79  ;  but  see  Casement  v. 
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Fulton,  5  Moo.  P.  C.  130 ;  Slacli  v.  Btisteed,  6  Ir.  Ch.  Kep.  1 ;  Sugd.  R.  P. 
Stat.  342). 

The  testator  must  be  proved  to  have  been  in  such  a  position  that  he  might, 
if  he  had  wished,  have  seen  the  witnesses  as  they  subscribed  (^Casson  v. 
Dade,  1  Br.  C.  99  ;  Re  Newman,  1  Cur.  914  ;  Re  Cohnan,  3  Cur.  118  ;  Re 
Piercy,  1  Eob.  278;  Norton  v.  Bazett,  D.  &  Sw.  259;  4  W.  R.  830). 
Therefore,  during  the  ceremony  of  the  execution  and  attestation  of  a  will, 
the  testator  should  not  turn  his  back  upon  the  witnesses,  or  be  shut  out  from 
their  view  by  a  curtain,  or  a  screen,  or  in  any  other  mode  ( Tr%be  v.  Tribe, 
1  Rob.  776 ;  13  Jur.  793 ;  Sed  qu. :  see  Sugd.  R.  P.  Stat.  343 ;  and  see 
Newton  v.  Clarke,  2  Cur.  320,  in  which  case,  under  circumstances  similar 
to  those  in  Triie  v.  Tribe,  the  execution  was  supported).  And  the  wit- 
nesses should  not  go  into  an  adjoining  room  {Re  Newman,  1  Cur.  914  ;  Re 
Ellis,  2  Cur.  393;  Re  Colman,  3  Cur.  118;  Norton  y.  Bazett,  ubi  suj).; 
Re  Killick,  3  Sw.  &  T.  578),  for  the  greater  convenience  of  fixing  their 
signatures. 

And  in  the  case  of  a  blind  testator,  the  witnesses  must,  when  they  are 
in  the  act  of  signing  their  names,  be  in  such  a  position  that  the  testator, 
if  he  were  not  blind,  could  see  them  affixing  their  signatures  {Re  Piercy, 
1  Rob.  278). 

It  will  be  seen  that  it  is  the  testator's  signature,  not  his  will,  that  is 
required  to  be  acknowledged.  Where  the  will  is  perfect  on  the  face  of  it, 
the  presumption  is  in  favour  of  a  due  acknowledgment— omnia  prajsumuntur 
solenniter  esse  acta  {Lloyd  v.  Roberts,  12  Moo.  P.  C.  158).  The  acknow- 
ledgment by  express  words  is  not  necessary.  The  acknowledgment  by  the 
testator,  that  the  document  produced  bears  his  signature,  or  a  signature 
made  by  his  direction,  may  be  assumed  from  the  attendant  circumstances 
{Gaze  V.  Gaze,  3  Cur.  451;  7  Jur.  803;  Blake  v.  Knight,  3  Cur.  547; 
7  Jur.  633 ;  Keigwin  v.  Keigwin,  3  Cur.  607 ;  7  Jur.  840 ;  Re  Ashmore, 
3  Cur.  756  ;  Re  Tliompson,  4  No.  Cas.  643;  Re  Dinmore,  2  Rob.  641). 

Where  a  testatrix  was  extremely  ill,  her  acknowledgment  by  gesture  was 
held  sufficient  {Re  Bavies,  2  Rob.  337);  and  an  acknowledgment  will  be 
assumed  from  the  acts  of  the  testator  at  the  time  of  the  attestation  {Re 
Jenner,  6  Jur.  564  ;  Re  Bosanquet,  2  Rob.  577 ;  Re  P1iil])ot,  3  No.  Cas.  2 ; 
Re  Jones,  D.  &  Sw.  3). 

A  simple  request  by  a  testator,  that  the  witnesses  would  put  their  names 
underneath  his  ovra,  is  sufficient  {Gaze  v.  Gaze;  Keigwin  v.  Keigwin,  ubi 
sup.').  Where  two  witnesses,  one  of  whom  had  the  will  in  his  hand,  came 
into  the  testatrix's  bed-room,  and  said,  "  We  have  come  at  your  request  to 
witness  your  will,"  and  the  testatrix  said,  "  I  am  glad  of  it,  thank  God  I" 
and  the  witnesses  thereupon  signed  the  will,  which  had  been  previously 
signed  by  the  testatrix,  this  was  held  a  sufficient  acknowledgment  {Re 
Warden,  2  Cur.  334).  And  an  acknowledgment  will  be  presumed  from 
the  attendant  circumstances,  whether  the  signature  be  made  by  the  testator 
himself,  or  by  some  other  person  in  his  presence,  by  his  direction  {Re  Regan, 
1  Cur.  909).    But  an  acknowledgment  will  not  be  presumed  from  the 
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testator's  sealing  and  delivering  the  will  as  his  act  and  deed,  the  will  having   Sealing,  an 
been  signed  by  another  person  on  behalf  of  the  testator  (Jte  Summers,  acknowiedg- 
7  No.  Cas.  563).     And  in  the  cases  where  the  acknowledgment  by  the  ment. 
testator  is  presumed  from  attendant  circumstances,  it  is  necessary  that  the 
witnesses,  before  they  sign,  should  actually  see  that  the  document  bears  the 
testator's  signature  {Ilott  v.  Oenge,  3  Cur.  160;  4  Moo.  P.  C.  271 ;  8  Jur. 
323;  Hudson  v.  Parker,  1  Rob.  14;  8  Jur.  786;  Shaw  y.  Neville,  1  Jur., 
N.  S.  408). 

Positive  affirmative  evidence  by  the  subscribing  witnesses  to  the  fact  of  As  to  evi- 
the  signing  or  acknowledgment  of  the  will  by  the  testator  in  their  presence  knowiedg- 
is  not  absolutely  essential,  and  the  Court  may,  in  the  absence  of  suspicious  ™^°*  of  tes- 
circumstances,  presume  a  due  execution  {Blake  v.  Knight,  3  Cur.  547 ;  ture. 
7  Jur.  633  ;  Hitch  v.  Wells,  10  Be.  84;   Gwillim  v.  Chvillim,  3  Sw.  &  Tr. 
200 ;  Re  HucTivale,  L.  R.,  1  Prob.  375 ) ;  and  it  is  favourable  to  this  pre- 
sumption if  the  witnesses,  or  either  of  them  (^Plenty  v.  West,  9  Jur.  458), 
or  the  testator  {Lloyd  v.  Roierts,  12  Moo.  P,  C.  158),  have  had  experience 
in  the  execution  of  legal  documents. 

In  the  following  cases  it  was  held  that  there  was  no  sufficient  acknow-  insufficient 
ledgment:   Re  Allen  (2  Cur.  331);  Re  AsMon  (5  No.  Cas.  548);   Re  ment'^\e^'- 
Clifford  (16  L.  T.  266);  Re  Harrison  (2  Cur.  868;  5  Jur.  1017);  Re  tator. 
Ran-lings  (2  Cur.  326);  Re  Simmonds  (3  Cur.  79);  Re  Trinder  (3  No. 
Cas.  275).     See  Sugd.  R.  P.  Stat.  339. 

(ff)  As  to  the  meaning  of  "  attest,"  see  Doe  v.  Burdett  (6  M.  &  Gr.  "  Attest"  and 
386 ;  10  C.  &  F.  340) ;   Warren  v.  Postlethwaite  (2  Coll.  113,  n.) ;  and  of     *"'"**="'"'• 
"  subscribe,"  according  to  the  Statute  of  Frauds,  Roberts  v.  Phillips  (4  E. 
&  B,  450 ;  1  Jur.,  N.  S.  444) ;  Sugd.  Pow.  229,  240,  241. 

It  has  been  contended  that  the  "  presence  "  of  the  witnesses  required  by  "  Presence"  of 
this  section  is  a  presence  simply  and  grossly  corporeal  (see  H.  Sugd.  Wills,  jg.  ' 
37 ;  Sugd.  R.  P.  Stat.  340),  so  that  a  person  of  unsound  mind  might  be  a 
witness  to  a  will.  It  seems,  however,  to  be  the  better  opinion  that  not  only 
a  bodily  but  a  mental  presence  is  required  (see  1  Hayes,  Conv.  360,  363, 
371;  Taylor,  Evidence,  920;  Hudson  v.  Parker,  1  Rob.  24).  But  even 
if  it  be  conceded  that  mental  consciousness  is  not  included  in  the  idea  of 
"  presence,"  and  that  it  is  not  necessary  to  enable  the  person  duly  to 
"  subscribe,"  still  the  witness  is  required  to  do  something  more — he  must 
"  attest "  the  will ;  and  this  would  seem  to  imply,  not  only  general  sanity 
and  mental  consciousness,  but  particular  consciousness  of,  and  attention  to, 
the  actual  ceremonies  of  execution. 

If  the  subscribing  witnesses  to  a  will,  of  which  the  attestation  clause  is  Full  attesta- 

in  the  proper  form,  are  both  dead,  the  law  presumes  the  will  to  have  been  and  witaeases 

well  executed ;  if  the  witnesses  {Burgoyne  v.  Showier,  1  Rob.  10),  or  either  dead ; 

of  them  (Blake  v.  Kniqht,  3  Cur.  547  ;  7  Jur.  633  ;  Leech  v.  Bates,  1  Rob.  o'  forgetful  of 

'  the  facts; 

723 ;  Shield  v.  Shield,  4  No.  Cas.  647),  be  living  and  utterly  forgetful  of 

all  the  facts  {Foot  v.  Stanton,  D.  &  Sw.  19;  Re  Holgate,  1  Sw.  &  Tr. 
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261;  Owillim  v.  OwilUm,  3  Sw.  &  Tr.  200;  29  L.  J.,  Prob.  31),  or  will 
not  swear  to  them  {TJwmjason,  v.  Hall,  1  Rob.  426;  16  Jur.  1144),  the 
presumption  of  law  is  in  favour  of  the  due  execution  of  the  will.  Where 
a  will  has  an  imperfect  attestation  clause,  and  the  witnesses  cannot  be 
found  {Re  Luffman,  11  Jur.  211 ;  Re  Sir  J.  Dickson,  6  No.  Cas.  278),  or 
the  witnesses  do  not  remember  some  of  the  facts  {Re  Leach,  12  Jur.  381; 
Bivett  V.  Ware,  30  L.  T.  175 ;  see  also  Re  Thomas,  1  Sw.  &  Tr.  255 ; 
7  W.  R.  270),  or  diifer  in  their  evidence,  or  their  recollection  fails  (  Gregory 
V.  Queen's  Proctor,  4  No.  Cas.  620 ;  Vinnicombe  v.  Butler,  3  Sw.  &  Tr. 
580),  the  will,  if  all  the  attendant  circumstances  lead  to  the  inference  that 
the  signatures  of  the  witnesses  are  genuine,  will  be  held  to  be  duly 
executed.  Where  two  witnesses  to  a  will  executed  abroad  were  out  of 
the  jurisdiction,  and  the  third  witness  dead,  the  Court  of  Exchequer 
decided  that  proof  of  the  handwriting  of  the  testator  and  witnesses  was 
sufficient  proof  of  the  attestation  of  the  will  {Platel  v.  Stert,  2  L.  T.  210): 
and  when  the  inaccuracy  and  imperfect  recollection  of  the  witnesses  are 
established,  the  Court  may,  upon  the  circumstances  of  the  case,  presume 
the  dae  execution  {Leech  v.  Bates,  1  Rob.  715).  So  where  one  witness 
deposed  to  the  due  execution  of  the  will,  and  the  other  witness  had  no 
recollection  of  the  facts,  probate  was  allowed  {Shield  v.  Shield,  4  No.  Cas. 
647  ;  Re  Hare,  3  Cur.  54).  But  if  the  subscribing  witnesses  negative  the 
fact  of  compliance  with  the  requisites  of  the  9th  section,  probate  will  be 
refused  {Beach  v.  Clarke,  7  No.  Cas.  120;  Croft  v.  Croft,  4  Sw.  &  Tr. 
10),  unless  the  evidence  of  the  witnesses  be  rebutted  by  showing  either  that 
they  cannot  be  credited  or  that  upon  the  statement  of  the  facts  their 
memories  are  defective  {Burgoijne  v.  Showier,  1  Rob.  5),  or  that  there 
were  circumstances  raising  a  presumption  that  the  witnesses  were  mistaken 
{Noding  v.  Alliston,  14  Jur.  904  ;  Bivett  v.  Ware,  30  L.  T.  175 ;  Lloyd 
v.  Roberts,  12  Moo.  P.  C.  158).  And  where  one  witness  was  dead  and  the 
other  swore  that  the  paper  was  blank  at  the  time  of  execution,  the  will, 
being  perfect  on  the  face  of  it,  and  the  testator  being  a  solicitor,  was 
upheld  by  the  Court,  although  the  testator's  wife  and  children  (who, 
however,  had  for  many  years  lived  apart  from  him)  were  excluded  from 
all  benefit  {Lloyd  v.  Roberts,  12  Moo.  P.  C.  158).  The  execution  of  a 
will  may  be  supported  on  the  evidence  of  one  witness,  that  of  the  other 
having  been  discredited  (Farmer  v.  Brock,  D.  &  Sw.  187).  And  the 
testimony  of  one  subscribing  witness  was  held  sufficient,  though  the  other 
deposed  that  the  testator  had  not  signed  in  his  presence  (  Gove  v.  Garven, 
3  Cur.  151).  In  that  case  the  attendant  circumstances  favoured  the  sup- 
position of  a  valid  execution,  there  being  a  formal  attestation  clause,  and 
the  first  witness  having  deposed  to  the  due  execution  of  the  will  a  few  days 
after  it  was  made,  while  the  second  was  not  examined  till  two  years  and  a 
half  afterwards.  But  in  Mackenzie  v.  Yeo  (3  Cur.  125),  the  evidence  of 
one  witness  was  held  insufficient  to  support  a  codicil,  the  attendant  circum- 
stances being  suspicious.  And  where  one  witness  deposed  that  the  will  was 
executed  by  the  testator  after  the  witnesses  had  signed,  and  the  other 
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be  necessary  (s). 

witness  deposed  that  the  will  was  not  executed  in  the  presence  of  the  two 

witnesses,  and  the  attestation  clause  was  imperfect,  probate  was  refused 

(Pennant  v.  Kingscote,   3  Cur.  642 ;   7  Jur.  754).     See  also  Young  v. 

Riclmrds  (2  Cur.  373)  ;   Chambers  v.  Queen's  Proctor  (2  Cur,  433).  And  Evidence  not 

where  the  evidence  of  the  witnesses  is  not  clear  the  will  may  be  supported 

by  the  testimony  of  a  third  person,  who,  though  not  a  subscribing  witness, 

was  present  during  the  ceremony  of  execution  (Bayliss  v.  Sayer,  3  No. 

Cas.  22 ;  Bennett  v.  Sharp,  1  Jur.,  K  S.  456).     See  also  Re  Attridge 

(6  No.  Cas.  598 ;  13  Jur.  88). 

If  the  testator  has  had  much  experience  in  the  execution  of  wills,  this  is  Experience  in 
an  attendant  circumstance  favourable  to  the  presumption  of  due  execution  wuu.'°^ 
{Lloyd  \.  Roberts,  12  Moo.  P.  C.  158;   Brenchley  v.  Still,  2  Eob.  162; 
Blake  v.  Knight,  3  Cur.  562).     The  evidence  of  illiterate  witnesses  to  a  illiterate  •wit- 
will,  as  to  the  details  of  the  ceremony,  is  received  with  caution  (  Cooper  v.  °^*®*" 
Bockett,  3  Cur.  648,  4  Moo.  P.  C.  419,  10  Jur.  930);  but  if  the  attendant  Evidence  con- 
circumstances  are  free  from  suspicion,  a  will  will  not  be  set  aside  though  ^e&iit*?*^  "*" 
the  testimony  of  the  witnesses  is  confused  or  indefinite  (Bayliss  v.  Sayer, 
3  No.  Cas.  22  ;  Brenchley  v.  Still,  2  Rob.   162.     See  also  Re  Ayling, 
1  Cur.  913;   Gove  v.  Gawen,  3  Cur.  151 ;  Keating  v.  Broohs,  4  No.  Cas. 
253 ;  Re  Mustow,  4  No.  Cas.  289 ;  Beach  v.  Clarke,  7  No.  Cas.  120 ; 
Tlwmson  v.  Hall,  16  Jur.  1144). 

{r)  In  the  attesting  of  a  will,  the  mark  of  a  witness  is  sufficient  (Re  'Witnesses. 
Ashmore,  3  Cur.  756) ;  and  this  is  true,  even  if  the  witness  can  write  (Re  ^*'^>  8oo<i. 
Amiss,  2  Rob.  116,  7  No.  Cas.  274),  and  although  a  wrong  surname  was 
affixed  by  the  testator  to  the  mark  of  a  witness,  his  attestation  was  held 
good  (Re  Ashmore,  ubi  sup.}.    Where  a  witness,  intending  to  write  his  Wrong  name, 
own  name,  writes  a  wrong  one  by  mistake,  or  writes  words  sufficient  and 
intended  to  identify  himself  as  the  person  attesting,  the  attestation  is  good 
(Re  Olllver,  2  Ecc.  &  Ad.  Rep.  57;  Re  Sperling,  3  Sw.  &  Tr.  272) ;  but 
where,  by  desire  of  the  testator,  a  woman  signed  her  husband's  name,  not 
intending  thereby  to  represent  her  own  signature,  the  attestation  was  held 
bad  (Pryor  v.  Pryor,  29  L.  J.,  N.  S.,  Prob.  114).     The  signature  of  a  initials, 
witness  by  his  initials  is  a  good  attestation  (Re  Christian,  2  Rob.  110;  ^'^^' 
Re  Martin,  6  No.  Cas.  694 ;  Re  Hi7ids,  16  Jur.  1161) ;  but  his  seal  is  not  Seal,  bad. 
(Re  Byrd,  3  Cur.  117).     The  hand  of  a  witness  who  cannot  write  may  be  Witness's 
guided  (Harrison  v.  Elvin,  3  Q.  B.  117;  Re  Frith,  1  Sw.  &  Tr.  8 ;  ST*^  "^ 
6  W.  R.  262;  Lewis  v.  Lewis,  2  Sw.  &  Tr.  153;  7  Jur.,  N.  S.  688) ;  but 
if  the  witness  can  write,  and  his  hand  be  guided,  it  would  seem  that  the 
attestation  is  bad  (Re  Kilcher,  6  No.  Cas.  15,  12  Jur.  163),  but  that  case 
does  not  amount  to  a  decision  (Sugd.  R.  P.  Stat.  341,  n.  {g)).    If  a  witness  Name  of  a 
cannot  write,  and  his  name  be  written  for  him,  he  making  no  mark  to  be  ^'*"^* 
afterwards  recognized  upon  the  will,  the  attestation  is  bad  (Re  Mead,  1  him,  he 
No.  Cas.  456;   6  Jur.  351 ;  Re  Cope,  2  Rob.  335).     And  the  same  is  true  mMk""^"" 
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Position  of 
witnesses' 
signature. 


Witness's 
ackiiowledg- 
ment  of  prior 
signature, 
bad. 


Tracing  over 

previous  sig- 
nature, bad. 


There  must 
be  the  name 
of  witness,  or 
a  mark  in- 
tended to 
represent  It. 


Evidence  of 
the  execu- 
tion of  a  will. 


where  the  witnesses  are  hushand  and  wife,  and  the  husband  signs  for  the 
wife  {Re  White,  2  No.  Cas.  461,  7  Jur.  1045). 

A  paper  is  not  entitled  to  probate  unless  the  Court  is  satisfied  that  the 
names  of  the  alleged  witnesses  were  subscribed  for  the  purpose  of  attesting 
the  testator's  signature  (iZe  Wilson,  L.  R.,  1  Prob.  269). 

If  the  witnesses  are  dead,  it  will  not  be  presumed  that  they  did  not 
both  sign  at  the  same  time  from  a  difference  in  the  colour  of  the  ink 
iTrott  V.  SUdmore,  2  Sw.  &  Tr.  12). 

The  acknowledgment  of  a  prior  signature,  though  good  if  made  by  a 
testator,  is  bad  in  the  case  of  a  witness ;  thus  the  acknowledgment  by  a 
witness  of  his  signature  made  on  the  occasion  of  a  previous  informal  exe- 
cution of  the  will,  and  the  signature  at  the  same  time  in  his  presence  by  a 
second  witness,  form  together  an  insufficient  attestation  {3Ioore  v.  Xing,  3 
Cur.  243,  7  Jur.  205) ;  the  result  being  in  fact  that  the  will  was  executed 
in  the  presence  of  one  witness  only,  the  signature  of  the  other  having  been 
affixed  prior  to  the  valid  execution  of  the  testator  by  the  acknowledgment 
of  his  signature  (see  Re  Oldtng,  Re  Byrd,  Cooper  v.  Bochett,  ante,  p.  14 ; 
see  also  Re  Allen,  2  Cur.  331 ).  And  if,  on  the  re-execution  of  a  will,  a  wit- 
ness with  a  dry  pen  traces  over  his  previous  signature,  this,  though  good  in 
the  case  of  a  testator,  is  as  to  a  witness,  a  niere  acknowledgment,  and 
the  attestation  is  bad  {Plmjne  v.  Scriven,  1  Rob.  772;  13  Jur.  712  ;  Re 
Trevanion,  2  Rob.  311 ;  14  Jur.  919;  Re  Simmonds,  3  Cur.  79),  the  Act 
requiring  something  to  be  done  by  the  witness  which  shall  be  apparent  on 
the  face  of  the  will.  The  addition  on  the  re-execution  of  a  vrill  of  the 
word  "  Bristol,"  the  place  of  residence  of  one  of  the  vritnesses  who  was  a 
witness  to  both  executions,  is  not  a  good  attestation  of  the  second  execution 
{Re  Trevanion,  tthi  svp.)  But  see  Re  Christian  (2  Rob.  110,  312,  n.)  To 
make  a  valid  subscription  and  attestation,  there  must  be  either  the  name  of 
the  witness  or  some  mark  intended  to  represent  it ;  the  correction  of  an 
error  in  a  previous  writing  of  the  name,  or  the  addition  of  a  date  to  it,  is 
not  sufficient ;  thus  where,  under  circumstances  similar  to  those  in  Re  Tre- 
vanion, a  witness,  one  of  whose  christian  names  was  "  Frederick,"  put  a 
cross  to  the  letter  "  F  "  of  his  first  signature,  the  second  attestation  was 
held  bad  (Charlton  v.  Hindmarsh,  8  H.  L.  C.  160;  1  Sw.  &  Tr.  433;  7 
W.  R.  725;  9  W.  R.  521).  A  valid  execution  is  not  destroyed  by  subse- 
quent mistakes  {Re  Savory,  15  Jur.  1042);  as  by  alterations  or  erasures 
made  in  error  {Re  Hannan,  7  No.  Cas.  437 ;  14  Jur.  558 ;  Re  Redding, 
14  Jur.  1052)  ;  or  by  the  cutting  off  of  one  of  the  witnesses'  names  for  the 
purpose  of  its  being  re-written  {Re  Tozer,  7  Jur.  134).  See  also  Re  Cole- 
man (2  Sw.  &  Tr.  314). 

The  execution  of  a  will  may  be  proved  in  the  Probate  Court  on  the 
evidence  of  one  only  of  the  attesting  witnesses.  By  the  practice  of  the 
Prerogative  Court,  the  evidence  of  both  the  witnesses  to  a  will  was  necessary. 
But  the  question  as  to  evidence  is  now  governed  by  20  &  21  Vict.  c.  77, 
8.  33,  which  enacts  that  the  rules  of  evidence  observed  in  the  common  law 
courts  are  to  be  observed  in  the  Court  of  Probate  {Belbin  v.  Skeats,  1  Sw. 
&  Tr.  148).    With  respect  to  wills,  however,  it  is  the  invariable  practice  of 
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An  Act  for  the  Amendment  of  an  Act  passed  in  the  First  is&ievicr. 
Vear  of  the  Reign  of  Her  Majesty  Queen  Victoria,  inti- 
tuled  '^An  Act  for  the  Amendment  of  the  Laws  with 
respect  to  Wills"  [17th  June,  1852.] 

Whereas  the  laws  with  respect  to  the  execution  of  wills 
require  further  amendment:  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal  and  Commons  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : — 

1.  Where,  by  an  Act  passed  in  the  first  year  of  the  reign  of 


equity  courts  to  require  the  examination  of  all  the  witnesses  who  can  be 
called  (2  Taylor,  Evidence,  1578) ;  and  this  rule  applies  likewise  to  issues 
directed  by  equity  courts  to  be  tried  by  jury  {ii.'). 

(s)  "  No  form  of  attestation  shall  be  necessary."  Attestation, 

This  applies  to  wills  in  execution  of  powers  (Sugd.  Pow.  243),  as  well  as 
to  other  testamentary  instruments. 

The  mere  subscription  of  the  witnesses,  without  a  word  in  addition  to 
their  names,  is  sufficient  (^ryaTi  v.  White,  2  Eob.  315;  Re  Thomas,  1  Sw. 
&  Tr.  255  ;  7  W.  K.  270).  See  Sugd.  R.  P.  Stat.  333 ;  2  Hayes,  Conv.  642. 
A  full  attestation  clause,  though  not  absolutely  necessary,  is  useful  and  de- 
sirable for  the  purposes  of  probate ;  for,  if  the  formalities  of  execution 
are  not  stated  to  have  been  complied  with,  they  must  be  proved,  if  proof 
can  be  obtained,  and  if  not,  the  absence  of  proof  accounted  for  {Re  Diaper, 
3  N.  R.  215).  The  presumption  of  due  execution  arising  from  a  formal 
attestation  clause  may  be  negatived  by  evidence  of  the  actual  circumstances 
of  the  execution  ( Croft  v.  Croft,  4  Sw.  &  Tr.  10).  If  another  person 
than  the  testator  signs  for  him,  that  fact  should,  to  save  trouble  in  obtain- 
ing probate,  be  mentioned  in  the  attestation  (Re  Cooper,  5  No.  Cas.  618). 
The  position  of  the  attestation  clause,  should  there  be  one,  appears  to  be 
unimportant  {Re  Davis,  3  Cur.  748 ;  Re  Chamney,  1  Rob.  757;  7  No.  Cas. 
70) ;  in  the  latter  case,  an  attestation  clause  on  the  fourth  side  of  a  sheet 
of  paper  folded  bookwise,  the  whole  will  and  the  testator's  signature  being 
on  the  first  side,  was  held  good.  See  also  Roberts  v.  Phillips  (4  E.  &  B. 
450;  1  Jur.,  N.  S.  444).  But  in  Re  Taylor  (2  Rob.  411),  where  there 
were  two  testamentary  dispositions  on  the  same  sheet  of  paper,  signed  by 
the  testatrix  at  the  same  time,  and  the  witnesses  subscribed  their  names 
only  to  the  first  in  order,  it  was  held  that  they  attested  the  first  only,  and 
probate  of  the  second  was  refused.  And  if  a  will  be  on  several  sheets,  all 
of  which  are  signed  by  the  testator  and  witnesses  except  the  last,  which 
is  signed  by  the  testator  only,  the  execution  is  bad  {Emen  v.  Franklin, 
D.  &  Sw.  7) ;  a  fortiori,  where  the  last  sheet  is  signed  by  the  witnesses 
only  {Sweetland  v.  Smeetland,  4  Sw.  &  Tr.  6). 
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When  signa- 
ture to  a  will 
shall  be 
deemed  valid. 


15*  16  Vict,  her  Majesty  Queen  Victoria,  intituled  ^'An  Act  for  the  Amend- 
ment of  the  Laws  with  respect  to  Wills,"  it  is  enacted,  that 
no  will  shall  be  valid  unless  it  shall  be  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction ;  every  will  shall,  so  far  only  as 
regards  the  position  of  the  signature  of  the  testator,  or  of  the 
person  signing  for  him  as  aforesaid,  be  deemed  to  be  valid 
within  the  said  enactment,  as  explained  by  this  Act,  if  the  sig- 
nature shall  be  so  placed  at  or  after,  or  following,  or  under,  or 
beside,  or  opposite  to  the  end  of  the  will,  that  it  shall  be  appa- 
rent on  the  face  of  the  will  that  the  testator  intended  to  give 
effect  by  such  his  signature  to  the  writing  signed  as  his  will  (t), 
and  that  no  such  will  shall  be  affected  by  the  circmnstance  that 
the  signature  shall  not  follow  or  be  immediately  after  the  foot 
or  end  of  the  will,  or  by  the  circumstance  that  a  blank  space 
shall  intervene  between  the  concluding  word  of  the  will  and  the 
signature  (u),  or  by  the  circumstance  that  the  signature  shall 
be  placed  among  the  words  of  the  testimonium  clause  or  of  the 
clause  of  attestation  (x),  or  shall  follow  or  be  after  or  under  the 


Cases  on  the 
Wills  Act 
Amendment 
Act,  1852. 


Signature  in 
testimonium 
or  attestation 
clause. 


(t)  See  Be  Gausden,  2  Sw.  &  Tr.  362  ;  Trott  v.  SMdmore,  2  Sw.  &  Tr. 
12 ;  8  W.  K.  590 ;  Cook  v.  Lambert,  3  Sw.  &  Tr.  46 ;  9  Jur.,  N.  S.  258, 
in  which  case  probate  was  decreed  where  the  mark  of  the  testator  and  the 
signatures  of  the  witnesses  were  on  a  separate  piece  of  paper,  attached  by 
wafers  to  that  on  which  the  body  of  the  will  was  written.  See  also 
Re  Jones,  4  Sw.  &  Tr.  1 ;  Be  Wright,  ib.  35 ;  Be  Williams,  L.  E.,  1 
Prob.  4 ;  Be  Coombs,  ib.  302.  In  Srveetland  v.  Sweetland  (4  Sw.  &  Tr. 
6),  the  testator  and  witnesses  signed  each  of  fire  sheets ;  on  the  sixth  were 
the  testimonium  and  attestation,  and  the  signatures  of  the  witnesses,  but  not 
of  the  testator ;  although  the  dispositive  part  of  the  will  was  complete  in 
the  five  sheets,  the  Court  could  not  admit  those  sheets  to  probate;  there 
was  no  signature  at  the  foot  or  end  of  the  will. 

(«)  See  Be  Howell  (1  Eob.  671) ;  Be  Beadon  (2  Rob.  139). 

(a;)  Decisions  to  this  effect  were  given  before  the  passing  of  this  Act  in 
Be  Gunning  (1  E«b.  459),  where  the  testator's  signature  was  in  the  tes- 
timonium clause;  and  in  Be  Woodington  (2  Cur.  324),  where  the  signature 
was  in,  and  formed  part  of,  the  attestation  clause.  See  also  Be  Chaplyn 
(10  Jur.  210);  Be  Dlnmore  (2  Rob.  641).  Questions  may  still  arise  upon 
the  Act,  15  &  16  Vict.  c.  24,  as  to  whether  the  signature  of  the  testator  in 
the  testimonium  or  attestation  clause  was  intended  for  the  testator's  signa- 
ture to  the  will  (1  Wms.  Exors.  76,  n.  (b)  )  ;  for  example,  where  the  whole 
of  either  of  these  clauses  is  in  the  handwriting  of  the  testator.  But  in 
Be  Mann  (28  L.  J.,  Prob.  19),  a  case  upon  the  Act  15  &  16  Vict.  c.  24, 
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clause  of  attestation,  either  with  or  without  a  blank  space  inter-  u  &  16  vict. 
vening  (y),  or  shall  follow  or  be  after  or  under  or  beside  the 
names  or  one  of  the  names  of  the  subscribing  witnesses  (z),  or 
by  the  circumstance  that  the  signature  shall  be  on  a  side  or 
page  or  other  portion  of  the  paper  or  papers  containing  the 
will  whereon  no  clause  or  paragraph  or  disposing  part  of  the 
will  shall  be  written  above  the  signature  (a),  or  by  the  circum- 
stance that  there  shall  appear  to  be  sufficient  space  on  or  at  the 
bottom  of  the  preceding  side  or  page  or  other  portion  of  the 
same  paper  on  which  the  will  is  written  to  contain  the  signa- 
ture (6)  ;  and  the  enumeration  of  the  above  circumstances  shall 
not  restrict  the  generality  of  the  above  enactment ;  but  no  sig- 
nature under  the  said  Act  or  this  Act  shall  be  operative  to  give 
effect  to  any  disposition  or  direction  which  is  underneath  (c)  or 

the  signature  of  the  testator  in  the  testimonium  clause  (the  whole  of  The  Wills 
which  clause  was  in  his  own  handwriting)  was  held,  after  some  hesitation,  ^l^'^x^t^' 
to  be  good.    And  where  the  testator  read  over  an  attestation  clause  con-  1852. 
taining  his  name,  written  by  himself,  in  the  presence  of  two  witnesses,  who 
subscribed,  it  was,  under  the  cuxumstances  proved,  held  that  the  testator 
intended  to  give  effect  to  the  will  by  the  signature  in  the  attestation  clause, 
and  probate  was  granted  (Me   Walker,  2  Sw.  &  Tr.  354).      See  also 
Be  Torre  (8  Jur.,  N.  S.  494);  Sviith  v.  Smith  (L.R.,  1  Prob.  143). 

(y)  See  Re  Whittle  (2  Rob.  122) ;  Hunt  v.  Hunt  (L.  K.,  1  Prob. 
209). 

(z)  See  Re  Smith  (7  No.  Cas.  376). 

(a)  See  Willis  v.  Lowe  (11  Jur.  807);  Smee  v.  Bryer  (6  Moo.  P.  C. 
404  ;  13  Jur.  289);  Re  Shadwell  (7  No.  Cas.  377). 

(J)  A  will  was  written  on,  and  entirely  filled,  six  pages  of  letter  paper, 
there  being  no  room  for  an  attestation  clause  on  the  sixth  page.  The 
testatrix  signed  each  of  the  six  pages,  and  her  signature  and  the  attesta- 
tion clause  were  on  the  top  of  the  seventh  page.  This  last  signature  was 
the  only  one  made  in  the  presence  of,  or  seen  by,  the  attesting  witnesses. 
It  was  held  that,  under  the  Amendment  Act,  the  will  was  entitled  to 
probate  {Re  Brown,  16  Jur.  602). 

(c)  Words  were,  before  the  execution  of  the  will,  written  on  the  left  of, 
and  a  little  lower  than,  the  place  of  the  testator's  signature.  These  words 
were  not  admitted  to  probate,  although  the  Court  was  of  opinion,  that 
strictly  speaking,  they  were  neither  "  underneath,"  nor  did  they  "follow," 
the  testator's  signature  {Re  Qreata,  D.  &  Sw.  266,  5  W.  R.  42;  see 
also  Re  Topham,  14  Jur.  47 ;  Re  Peach,  1  Sw.  &  Tr.  138,  6  W.  R.  865 ; 
Re  Kimpton,  3  Sw.  &  Tr.  427;  Re  Woodley,  ib.  429).  But  in  the  case 
of  the  will  of  an  Englishwoman  made  in  Prance,  a  notarial  minute  of  the 
execution  of  the  will  was  written  on  the  same  sheet  as  and  immediately 
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15  &  16  Vict,    which  follows  it,  nor  shall  it  give  effect  to  any  disposition  or 
direction  inserted  after  the  signature  shall  be  made. 


Act  to  extend 
to  certain 
wills  already 
made. 


2.  The  provisions  of  this  Act  shall  extend  and  be  applied  to 
every  will  already  made,  where  administration  or  probate  has 
not  already  been  granted  or  ordered  by  a  Court  of  competent 
jurisdiction  in  consequence  of  the  defective  execution  of  such 
will,  or  where  the  property,  not  being  within  the  jurisdiction 
of  the  Ecclesiastical  Courts,  has  not  been  possessed  or  enjoyed 
by  some  person  or  persons  claiming  to  be  entitled  thereto  in 
consequence  of  the  defective  execution  of  such  will,  or  the  right 
thereto  shall  not  have  been  decided  to  be  in  some  other  person 
or  persons  than  the  persons  claiming  under  the  will,  by  a  Court 
of  competent  jurisdiction,  in  consequence  of  the  defective  exe- 
cution of  such  will  {d). 


Interpreta- 
tion of 
"  wiU." 


3.  The  word  "  will"  shall  in  the  construction  of  this  Act  be 
interpreted  in  like  manner  as  the  same  is  directed  to  be  inter- 
preted under  the  provisions  in  this  behalf  contained  in  the  said 
Act  of  the  first  year  of  the  reign  of  her  Majesty  Queen 
Victoria. 


Short  title  of 
Act. 


4.  This  Act  may  be  cited  as  "  The  Wills  Act  Amendment 
Act,  1852." 


1  Vict.  c.  26, 

8.10. 

Appoint- 
to  be  ex-         by  will,  in  exercise  of  any  power,  shall  be  valid,  unless  the 


EXECUTION  OF  TESTAMENTARY  APPOINTMENTS. 

X.  And  be  it  further  enacted,  That  no  appointment  (e)  made 


Powers. 
Appointment 
by  writing 
under  hand 
and  seal,  the 
will  must  be 
sealed. 


following  the  will ;  the  testatrix  and  the  witnesses  signed  their  names  at 
the  foot  of  this  minute;  the  Court  held  the  execution  valid  (^Page  v. 
Donovan,  D.  &  Sw.  278,  5  W.  R.  324). 

See  also  Be  Willmott  (1  Sw.  &  Tr.  36) ;  Re  Cattrall  (3  Sw.  &  Tr. 
419) ;  Re  Powell  (4  Sw.  &  Tr.  34)  ;  Re  Dallow  (L.  R.,  1  Prob.  189). 

(<?)  By  this  section,  every  will  which  had  not,  prior  to  the  17th  June, 
1852,  been  pronounced  to  be  defectively  executed,  is  brought  within  the 
operation  of  the  amending  Act  (16  Jur.  602,  n.). 

(e)  A  power  to  appoint  by  writing  under  the  hand  and  seal  of  the  donee, 
is  not  well  exercised  by  the  will  of  the  donee  executed  and  attested  accord- 
ing to  the  provisions  of  the  9th  sect.,  but  unsealed  ( West  v.  Ray,  Kay 
385  ;  Collar  A  v.  Sampson,  4  D.  M.  &  G.  224 ;  Taylor  v.  Meads,  5  N.  R. 
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Sect.  10. 

same  be  executed  in  manner  hereinbefore  required  ;  and  every  ecuted  uke 

will  executed  in  manner  hereinbefore  required  shall,  so  far  as  and  to  be*' 

respects  the  execution  and  attestation  thereof,  be  a  valid  exe-  though  other 

cution  of  a  power  of  appointment  by  will,  notwithstanding  it  ilmnitl^^are 

shall  have  been  {f)  expressly  required   that  a  will  made  in  ^'^^  observed, 
exercise  of  such  power  should  be  executed  with  some  additional 
or  other  form  of  execution  or  solemnity. 

WILLS  OF  SOLDIERS  AND  SEAMEN. 

XI.  Provided  always,  and  be  it  further  enacted,  That  any  {g)  soldiers  and 

wills  ex- 
cepted. 


348;  34  L.  J.,  Ch.  203).     See  Sugd.  Pow.  217 ;  4  Dav.  Conv.  by  Waley, 
28. 

That  a  will  is  a  "  writing,"  within  the  meaning  of  a  power  to  appoint  Will  under 
•'  by  writing,"  see  Lisle  v.  Usle  (1  Br.  C.  533  ;  and  compare  Kay,  392  ;   g^J^  l^T^ 
Sugd.  E.  P.  Stat.  332).     It  is  submitted  therefore  that  a  power  to  appoint  ercisinga 
"  by  writing  under  hand  and  seal "  would  be  well  exercised  by  a  will  duly 
signed,  attested  and  sealed ;  and  that  a  power  to  appoint  "  by  will  under 
hand  and  seal,"  or  "  by  writing,  testamentary  or  otherwise,  under  hand  and 
seal,"  would  fall  within  this  section  of  the  Wills  Act,  and  be  well  exercised 
by  will,  duly  signed  and  attested,  without  the  addition  of  a  seal. 

But  the  Act  is  confined  to  the  mode  of  execution  and  attestation  ;  and  in  The  Act  is 
regard  therefore  to  all  other  matters,  though  relating  to  the  quality  or  per-  therequisUcs 
fection  of  the  instrument,  as  enrolment,  registration,  engrossment  on  parch-  °*  executioa 
ment,  indentation  or  any  similar  requisite,  however  whimsical  (for  of  such  tion. 
requisites  whimsicality  is  the  essence,  HarvMns  v.  Kemp,  3  Ea.  410),  the 
terms  of  the  power  must  be  pursued  as  before  ;  and  of  course  this  remark 
applies  a  fortiori  to  matters  relating  to  the  time  or  the  place  of  execution 
(1  Hayes,  Conv.  367). 

A  power  to  appoint  by  writing  under  hand  or  by  will   is  not  well  Unattested 
exercised  by  a  document  of  a  testamentary  character  signed  by  the  donee,  ''^"''^^'  ^*'*- 
but  unattested  {Re  Daly's  Settlement,  25  Be.  456). 

A  power  to  appoint  by  will,  "  signed  and  published  in  the  presence  of 
and  attested  by  three  or  more  vritnesses,"  was  held  to  be  well  executed  by 
will  made  and  published  and  signed  in  the  presence  of  and  attested  by 
three  witnesses,  although  the  attestation  took  no  notice  of  the  publication 
{Re  Wrey's  Trust,  17  Sim.  201). 

The  12th  sect,  of  22  &  23  Vict.  c.  35  (as  to  the  mode  of  execution  of  22  &  23  vict. 
powers),  does  not  apply  to  powers  to  be  executed  by  will.  '^'  ^^'  *•  ^^' 

(/)  This  section  relates  to  powers  created  since,  as  well  as  to  powers 
created  before,  the  Act  {Hubhard,  v.  Lees,  L.  K.,  1  Exch.  255). 

{g)  This  provision,  extending  to  any  soldier  on  service  or  seaman  at  Minor, 
sea,  overrides  the  provision  of  section  7,  that  no  will  made  by  any  person 
under  twenty-one  shall  be  valid.    Thus  the  informal  will  of  a  minor,  written 
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soldier  (A)  being  in  actual  military  service  {i),  or  any  mariner 
or   seaman  (k)   being  at  sea  (/),  may  dispose  of  his  personal 


Soldier. 
East  India 
Company. 

Soldier. 
WUl  invalid. 


WIU  valid. 


SaUor. 


in  pencil  on  the  battle-field  of  Aliwal,  after  he  was  mortally  wounded  (Re 
Farquhar,  4  No.  Cas.  651),  was  held  valid  ;  and  in  Re  M'Murdo  (L.  R., 

1  Prob.  540),  the  testator,  a  seaman,  was  under  twenty-one  when  the  will 
was  executed. 

( 7i)  That  the  term  "  soldier "  in  this  section  applied  to  persons  in  the 
military  service  of  the  late  East  India  Company,  see  Re  Donaldson  (2  Cur. 
386). 

(i)  The  construction  of  the  11th  section  of  the  Act  was  discussed  in 
Dt'ummond  v.  Parish  (3  Cur.  522  ;  7  Jur.  538).  In  that  case  the  un- 
attested will  of  Major-General  Drummond,  who  died  at  Woolwich  whilst 
holding  the  office  of  Director-General  of  Artillery,  and  on  full  pay,  was 
decided  not  to  be  within  the  exception  of  the  11th  section.  That  decision 
was  followed  in  the  case  of  an  ofiicer  in  barracks  with  the  regiment  at  St. 
John's,  New  Brunswick,  and  the  probate  of  his  will,  informally  executed, 
was  refused  (White  v.  Repton,  3  Cur.  818,  8  Jur.  562  ;  see  also  Re  Pery, 

2  L.  T.  335)  ;  also  in  the  case  of  an  ofiicer  in  her  Majesty's  service,  who 
was  in  command  of  the  Mysore  division  of  the  late  East  India  Company's 
forces,  and  died  in  India  whilst  on  a  tour  of  inspection  (Re  Hill,  1  Rob. 
276)  ;  and  in  the  case  of  a  sergeant  with  his  regiment  at  Malta,  under 
orders  for  the  "West  Indies  (Re  Norris,  3  No.  Cas.  197).  See  also  Re 
Thome  (4  Sw.  &  Tr.  36). 

But  where  an  oflficer  in  India  died  whilst  passing  from  one  regiment  to 
another,  both  regiments  being  in  active  service,  his  informal  will,  contained 
in  a  letter  to  his  brother,  was  admitted  to  probate  (Herbert  v.  Herhert, 
D,  &  Sw.  12,  4  W.  R.  182).  And  an  unsigned  memorandum  endorsed 
on  a  duly  executed  will,  the  memorandum  having  been  written  soon  after 
the  testator  had  received  a  mortal  wound  in  battle,  was  admitted  to  pro- 
bate (Re  Churchill,  4  No.  Cas.  47) ;  and  so  was  the  will  of  a  gunner  in 
the  late  East  India  Company's  service,  though  signed  only  by  a  mark,  of 
which,  from  the  witnesses  not  being  produced,  there  was  no  evidence  of 
identity  (Re  Prendergast,  5  No.  Cas.  92) ;  see  also  Re  Phipjjs  (2  Cur.  368). 
To  obtain  probate  of  the  unattested  will  of  a  soldier,  there  must  be  the 
affidavits  of  two  disinterested  persons  to  prove  the  handwriting  of  the  de- 
ceased {Re  Neville,  28  L.  J.,  Prob.  52)  ;  and  in  the  case  of  an  illiterate 
soldier's  will,  there  must  be  proof  that  the  will  was  read  over  to  the  de- 
ceased, or  that  he  had  a  full  knowledge  of  its  contents  (Re  Hackett,  28  L. 
J.,  Prob.  42). 

(k)  The  purser  of  a  man-of-war  is  a  "  seaman  "  within  this  section  (Re 
Hayes,  2  Cur.  338) ;  so  is  a  surgeon  in  the  navy  (Re  Saunders,  L.  R., 
1  Prob.  16).  The  whole  service  would  seem  to  be  included  (1  Wms.  Exors. 
113). 

(l)  The  informal  will  of  Admiral  Austen,  made  by  him  on  board  a 
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estate  as   lie   might   have   done    before    the   making   of  this 

Act  (m). 

PETTY  OFFICERS,  SEAMEN  AND  MARINES. 

[Repealed.] 

XIL  And  be  it  further  enacted,   That   this  Act  shall  not  Act  not  to 

affect  certain 

prejudice  or  affect  any  of  the  provisions  contained  in  an  Act  provisions  of 
passed  in  the  eleventh  year  of  the  reign  of  his  Majesty  King  wm.  4,c.2o, 

_-,  T1/1  o     1  •  /»i-ii      ^^th  respect 

George  the  Fourth  and  the  first  year  oi  the  reign  ot  his  late  to  wuis  of 

Queen's  ship  in  a  river  (not  at  sea),  whilst  engaged  on  an  expedition  Sailor  at  sea. 

against  an  enemy  (Re  Austen,  2  Rob.  613 ;  17  Jur.  284) ;  the  informal 

will  of  a  seaman  in  her  Majesty's  service,  who  went  on  shore  whilst  his 

vessel  was  in  harbour  at  Buenos  Ayres,  and  there  died  by  an  accident  (^Re 

Larj,  2  Cur.  375) ;  the  informal  will  of  a  surgeon  in  the  navy,  made  on 

board  ship  when  he  was  not  on  duty  but  returning  from  service  {Re 

Saunders,  L.  R.,  1  Prob.  16) ;  and  the  will  of  the  mate  of  a  man-of-war 

permanently  stationed  in  Portsmouth  harbour,  made  whilst  serving  on 

board  {Re  M'J\hirdo,  ib.  540) ;  have  been  admitted  to  probate  as  wills  of 

"  seamen  at  sea." 

But  the  will  of  the  admiral  of  the  Jamaica  naval  station  was  declared 
not  within  the  saving  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  23 
{Euston  V.  Seymour,  cited  2  Cur.  339  ;  3  Cur.  530) ;  the  will  having  been 
made  in  the  admiral's  house  on  shore  and  not  "  at  sea." 

An  unattested  letter,  written  by  a  seaman  in  the  merchant  service,  from  Merchant 
his  vessel  lying  in  the  Margate  Roads,  containing  a  disposition  of  his  pro- 
perty, was  admitted  to  probate  {Re  Milligan,  2  Rob.  108 ;  13  Jur.  1011)  ; 
so  was  a  letter  written  by  a  master  of  a  vessel,  from  a  port  at  which  he 
had  touched  in  his  voyage  {Re  Parker,  2  Sw.  &  Tr.  375 ;  5  Jur.,  N.  S. 
553) ;  so  were  entries  in  pencil  of  a  testamentary  character  made  in  the 
course  of  a  voyage  to  Valparaiso,  by  a  merchant  seaman,  in  an  "  abstract 
book  "  or  log  book  {Re  Thompson,  5  No.  Cas.  596). 

But  the  letters  of  a  seaman  written  in  port  on  the  day  he  was  shipped, 
the  vessel  not  sailing  until  fifteen  days  after,  were  not  admitted  to  probate 
{Re  Corby,  18  Jur.  634). 

(w)  The  vnll  of  a  soldier  made  during  actual  service,  and  not  expressly  Soldier. 
revoked,  remains  operative,  though  the  testator  lives  in  England  several 
years  after  the  date  of  the  vrill  {Re  Leese,  17  Jur.  216);  a  testamentary 
privilege  apparently  more  extensive  than  that  allowed  under  the  Roman 
law  (Inst.  ii.  Tit.  xi. ;  see  also  Cod.  Nap.  §  984). 

To  obtain  probate  under  sect.  11  the  motion  must  be  supported  by  a  state- 
ment of  the  facts,  to  enable  the  Court  to  judge  whether  or  not  the  will  is 
entitled  to  the  privilege  or  comes  within  the  scope  of  the  section. 

It  will  be  observed  that  this  section  applies  only  to  personal  estate ;  a 
will  of  real  estate  must  in  every  case  be  executed  in  accordance  with 
sect.  9. 
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petty  officers 
and  seamen 
and  marines. 
[Repealed.] 
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Majesty  King  William  the  Fourth,  intituled  "An  Act  to  amend 
and  consolidate  the  Laws  relating  to  the  Pay  of  the  Royal 
Navy,"  respecting  the  Wills  of  Petty  Officers  and  Seamen  in 
the  Royal  Navy,  and  Non-commissioned  Officers  of  Marines, 
and  Marines,  so  far  as  relates  to  their  Wages,  Pay,  Prize 
Money,  Bounty  Money  and  Allowances,  or  other  Monies  payable 
in  respect  of  Services  in  her  Majesty's  Navy  (n). 


PUBLICATION. 

PubUcation         XIII.  And  be  it  further  enacted.  That  every  will  executed 

uot  to  be 

requisite.        in  manner  hereinbefore  required  shall  be  valid  without  any 
other  publication  thereof  (o). 

ATTESTING  WITNESSES*  COMPETENCY. 

XIV.  And  be  it  further  enacted,  That  if  any  person  who 
shall  attest  the  execution  of  a  will,  shall  at  the  time  of  the 
execution  thereof,  or  at  any  time  afterwards,  be  incompetent  to 
be  admitted  a  witness  to  prove  the  execution  thereof,  such  will 
shall  not  on  that  account  be  invalid. 


WiU  not  be 
void  on  ac- 
count of  in- 
competency 
of  attesting 
witness. 


GIFTS  TO  ATTESTING  WITNESSES. 

Gifts  to  an  XV.  And  be  it  further  enacted,  That  if  any  person  shall 

attesting  .  „  . « 

witness  to  be  attest  the  cxecution  of  any  will  to  whom  or  to  whose  wife  or 

void. 


Seamen's 
wills. 


PubUcation. 


(n)  This  section  (together  with  the  provisions  of  11  Geo.  4  &  1  Will.  4, 
c.  20,  which  were  thereby  saved),  has  been  repealed  by  "  The  Admiralty 
&c.  Acts  Eepeal  Act,  1865  "  (28  &  29  Vict.  c.  112).  And  better  provision 
respecting  wills  of  Seamen  and  Marines  of  the  Koyal  Navy  and  Marines 
has  been  made  by  "  The  Navy  and  Marines  (Wills)  Act,  1865  "  (28  &  29 
Vict.  c.  72).     See  Appendix. 

(o)  It  is  not  necessary  for  the  testator  to  Inform  the  witnesses  of  the 
testamentary  nature  of  the  document  which  they  are  about  to  sign ;  and 
if  he  deceives  the  witnesses  on  this  point,  and  leads  them  to  believe 
that  such  document  is  a  deed,  the  execution  will  be  good  ( Sugd.  K.  P, 
Stat.  339,  340;  H.  Sugd.  Wils.  140;  1  Hayes,  Conv.  365).  See  also 
ante,  p.  14. 

The  following  are  recent  cases  upon  the  publication  of  wills  under  the 
old  law:  Bartlwlomem  v.  Harris  (15  Sim.  78);  Vincent  v.  Bishop  of 
Sodor  and  Man  (4  De  G.  &  S.  294) ;  Barnes  v.  Vincent  (9  Jur.  260) ;  Be 
Wrey's  Trust  (17  Sim.  201);  and  Warren  v.  Postlethivaite  (2  Col.  Ill); 
in  the  note  to  the  last-named  case,  numerous  auth  rities  are  collected.  See 
also  Sugd.  Pow.  243. 


1  Vict.  c.  26.  29 

Sect.  15. 
husband  any  beneficial  (p)  devise,  legacy,  estate,  interest,  gift, 

or  appointment  of  or  afiecting  any  real  or  personal  estate  (other 
than  and  except  charges  and  directions  for  the  payment  of  any 
debt  or  debts),  shall  be  thereby  given  or  made,  such  devise, 
legacy,  estate,  interest,  gift,  or  appointment  shall,  so  far  only  as 

(p)  This  section  altered  the  law  with  respect  to  the  admissibility  of  wit-  As  to  wit- 
nesses, in  two  ways ;  first,  by  destroying  the  distinction  between  real  and 
personal  estate ;  for,  as  a  will  of  personalty  did  not  require  any  witness,  a 
gift  to  an  attesting  witness  of  such  a  will  was  not  void  under  25  Geo.  2, 
c.  6  (^Emanuel  v.  Constable,  3  Eus.  436) ;  and  secondly,  by  extending  the 
provisions  of  25  Geo.  2,  c.  6,  to  the  wives  and  husbands  of  attesting  wit- 
nesses ;  such  wives  and  husbands  were  not  within  that  statute,  and  were, 
consequently,  not  admissible  witnesses  {Hatfield  y.  Tlwrp,  5  B.  &  Al. 
589). 

Where  a  will  was  attested  by  two  marksmen,  and  signed  also  by  two  other  Gifts  to  wit- 
persons  as  witnesses,  a  gift  to  the  wife  of  one  of  the  signing  witnesses 
failed  {W'lgan  v.  Roivland,  11  Ha.  157).     A  will  was  written  on  three 
sides  of  a  sheet  of  paper ;  the  testator  W.  R.  and  two  persons  J.  T.  G.  and 
J.  S.  H.  signed  the  first  and  second  sides ;  at  the  bottom  of  the  third  side 
was  written  "  Witness  my  hand  and  seal,  W.  R.  (Seal),  Witness,  J.  T.  G., 
J.  S.  H."     On  the  fourth  side  was  the  following  memorandum,  "  This  will 
and  testament  was  signed  in  our  presence,  and  in  the  presence  of  each  other 
by  him.    Witness  thereto,  J.  T.  G.,  J.  S.  H.,  G.  B."     G.  B.  was  one  of 
several  devisees  under  a  gift  over,  which  in  the  event  took  effect ;  it  was 
held  that  G.  B.  was  precluded  from  taking  any  interest  under  the  will 
(Jtandfield  y.  Randfield,  2  N.  R.  309;  11  W.  R.  847;    see  however  8 
H.  L.  C.  228,  n.)     See  also  Re  ToTter,  4  L.  T.,  N.  S.  183  ;  Re  ffarlin,  ib. 
839.    A  legacy,  annuity  or  residue  bequeathed  by  will  to  A.  is  not  affected  As  to  attest- 
by  the  attestation  by  A.  of  a  codicil  to  the  will,  and  this  is  true,  even  though  '"^^  *      "^' 
the  codicil  by  revoking  legacies  given  by  the  will,  indirectly  increases  the 
amount  of  the  residue  ( Chirney  v.  Criirney,  3  Drew.  208  ;  Temi)est  v.  Tem- 
pest,  2  K.  &  J.  635 ;  see  also  Stocks  v.  Hammond,  2  N.  R.  307  ;    Gashin 
V.  Rogers,  L.  R.,  2  Eq.  284).     And  it  would  seem  to  be  clear  that  the  sub-  subsequent 
sequent  marriage  of  a  witness  to  a  person  entitled  to  the  benefit  of  a  ^un'T'^^t  "^ 

devise  or  bequest  in  the  will,  would  not  render  null  and  void  that  devise  or  devisee  or 
,  ,  legatee, 

bequest. 

Where  there  is  a  gift  to  several  as  joint  tenants,  one  of  whom  is  an  at- 
testing witness,  and  thereby  forfeits  his  interest,  the  statute  does  not  create 
a  severance  of  the  joint  tenancy,  but  the  whole  gift  goes  to  the  others 
(  Yoting  V.  Davies,  2  Dr.  &  S.  167). 

A  devise  or  bequest  to  a  witness,  to  be  null  and  void,  must  be  beneficial,  Devise  of 
so  that  in  the  case  of  a  gift  of  property  upon  trust,  the  gift  is  not  void  t^^"^^  "* 
{Re  Ryder,  2  No.  Cas.  402  ;   Cressmell  v.  Oresswell,  L.  R.,  6  Eq.  69). 

See  also  Re  MitcheV.  2  Cur.  916;  Re  Forest,  2  Sw.  &  Tr.  334  ;  and 
see  sect.  17. 
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concerns  such  person  attesting  the  execution  of  such  will,  or 
the  wife  or  husband  of  such  person,  or  any  person  claiming 
under  such  person  or  wife  or  husband,  be  utterly  null  and  void, 
and  such  person  so  attesting  shall  be  admitted  as  a  witness  to 
prove  the  execution  of  such  will,  or  to  prove  the  validity  or  in- 
validity thereof,  notwithstanding  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment  mentioned  in  such  will  {q). 


Creditor  at- 
testing to  be 
admitted  a 
witness. 


CREDITOR  ATTESTING  WITNESS. 

XVI.  And  be  it  further  enacted.  That  in  case  by  any  will 
any  real  or  personal  estate  shall  be  charged  with  any  debt  or 
debts,  and  any  creditor,  or  the  wife  or  husband  of  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of  such  will, 
such  creditor  (r),  notwithstanding  such  charge,  shall  be  ad- 
mitted a  witness  to  prove  the  execution  of  such  will,  or  to  prove 
the  validity  or  invalidity  thereof. 


EXECUTOR  ATTESTING  WITNESS. 

Executor  to         XVII.  And  be  it  further  enacted.  That  no  person  shall,  on 

be  admitted  a  o  i  •     i     •  ,  n  -n    i       •  ^      ^  j^     i 

witness.  account  01  his  being  an  executor  ot  a  will,  be  incompetent  to  be 
admitted  a  witness  to  prove  the  execution  of  such  will,  or  a 
witness  to  prove  the  validity  or  invalidity  thereof  («). 


win  to  be 
revoked  by 
marriage. 


REVOCATION  BY  MARRIAGE. 

XVIII.  And  be  it  further  enacted,  That  every  will  made  by 
a  man  or  woman  shall  be  revoked  by  his  or  her  marriage  {t) 


Evidence 
Acts. 


Revocation 
by  marriage. 


{q)  The  Wills  Act  is  expressly  exempted  from  the  operation  of  the  Law 
of  Evidence  Acts,  6  &  7  Vict.  c.  85  (see  sect.  1),  and  14  &  15  Vict.  c.  99 
(see  sect.  5). 

(r)  It  would  seem  that  there  is  here  an  accidental  omission  of  the  words 
"  or  the  wife  or  husband  of  such  creditor."  But  notwithstanding  this  verbal 
omission,  the  wives  and  husbands  of  creditors  whose  debts  are  charged  by 
the  will,  would,  by  construction,  be  admissible  witnesses. 

(«)  See  Re  Eannam  (7  No.  Cas.  437,  14  Jur.  558) ;  Re  Amiss  (2  Rob. 
116,  7  No.  Cas.  274) ;  Munday  v.  Slaughter  (2  Cur.  72). 

if)  Marriage  on  the  day  of,  but  subsequent  to,  the  execution  of  a  will, 
now  operates  as  a  revocation,  even  though  it  appear  from  the  will  itself 
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(except  a  will  made  in  exercise  of  a  power  of  appointment, 

when  the  real  or  personal  estate  thereby  appointed  would  not 
in  default  of  such  appointment  pass  to  his  or  her  heir,  cus- 
tomary heir,  executor  or  administrator,  or  the  person  entitled 
as  his  or  her  next  of  kin  under  the  statute  of  distributions)  (m). 

REVOCATION  BY  PKESUMPTION. 

XIX.  And  be  it  further  enacted.   That   no   will   shall  be  ko  win  to  be 

.  -         .  .  If.         revoked  bv 

revoked  by  any  presumption  oi  an  intention  on  the  ground  or  an  presumption. 
alteration  in  circumstances  (v). 

that  the  testator  did  not  intend  it  to  take  effect  until  after  the  marriage  Revocation 

(  Otway  V.  Sadleir,  4  Ir.  Jur.,  N.  S.  97;  33  L.  T.  46).  ^^  marriage. 

As  to  revocation  by  mamage,  under  the  old  law,  see  note  to  Free.  XII., 

post. 

By  the  marriage  of  a  testator  in  July,  1887,  and  the  birth  of  a  child,  will  dated 

before  1838 
followed  by  the  death  of  the  testator  in  1841,  his  will  made  in  1834  was 

revoked  (  Walker  v.  Walker,  2  Cur.  854 ;  see  also  He  Cadywold,  1  Sw.  & 

Tr.  34).     And  where  a  testator  made  a  will  in  1806,  married  in  1839,  and 

died,  leaving  a  widow,  who  never  had  any  child  by  him,  his  will  of  1806 

was  held  not  to  be  revoked  by  the  marriage  (-Be  Shirley,  2  Cur.  657). 

But  as  to  alteration  made  after  the  Act  came  into  operation  in  a  will  dated 

before  that  period,  see  Hohbs  v.  Knight,  Brooke  v.  Kent,  post,  notes  to 

ss.  21,  34. 

A  naturalized  British  subject  married  the  half-sister  of  his  deceased  wife.  Marriage 
The  marriage  was  solemnized  in  1846  at  Frankfort,  and  was  there  valid,  ^^sed  wife's 
The  husband  died  domiciled  in  England,  and  left  issue  of  his  second  mar-  sister. 
riage.    The  Court  held  that  he  was  bound  by  the  statute  5  &  6  Will.  4, 
c,  54,  and  that  his  will  made  prior  to  the  second  marriage  was  not  revoked 
{Re  Mette,  7  W.  R.  543 ;  Mette  v.  Mette,  1  Sw.  &  Tr.  416). 

If  a  man  makes  a  will,  and  afterwards  marries  his  deceased  wife's  sister, 
who  survives  him,  probate  will  not  be  granted  of  the  will  as  unrevoked, 
unless  the  pretended  widow  is  cited  (i?e  Smith,  18  Jur.  180).  And  as  to 
granting  probate  to  a  reputed  wife,  see  Re  Hale  (5  No.  Cas.  258). 

(to)  As  to  this  exception,  see  Logan  v.  Bell  (1  C.  B.  872),  Vaughan  v. 
Vanderstegen  (2  Drew.  168),  Re  Fitzroy  (1  Sw.  &  Tr.  133,  6  W.  R.  863), 
Hawksley  v.  Barrom  (L.  R.,  1  Frob.  147),  Re  Fenwick  (ib.  319),  Sugd. 
R.  F.  Stat.  348.  The  reason  of  the  exception  is,  that  a  revocation  of  the 
will  in  a  case  to  which  the  exception  applies  would  operate  only  in  favour 
of  those  entitled  in  default  of  appointment,  and  the  new  family  of  the 
testator  would  derive  no  benefit  whatever  from  it  (1  Wms.  Exors.  194, 
n.  {t)  ). 

(f)  See  note  to  section  23,  pott. 
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THE  NEW  STATUTE  OF  WILLS, 

REVOCATION  BY  SUBSEQUENT  WILL  OR  CODICIL  OR 
DESTRUCTION  OF  INSTRUMENT. 

XX.  And  be  it  further  enacted,  That  no  will  or  codicil,  or 
any  part  thereof,  shall  be  revoked  otherwise  than  as  afore- 
said, or  by  another  (w)  will  or  codicil  executed  in  manner  here- 
inbefore required,  or  by  some  writing  declaring  an  intention  to 
revoke  the, same,  and  executed  in  the  manner  in  which  a  will 


Will  may  be 
made  up  ol 
several  sepa- 
rate and  sub- 
stantive do- 
cuments. 


Two  sub- 
stantive and 
Inconsistent 
wills. 


Plenty  v. 
West.    Three 
testamentary 
papers. 


(72j)  A  testator's  testamentary  dispositions  may  be  comprised  in  several 
separate  and  substantive  documents  (Me  Luff  man,  5  No.  Cas.  183;  Foley 
V.  Vernon,  7  No.  Cas.  119).  Writings  appointing  executors  [Richards  v. 
Queen's  Proctor,  18  Jur.  540),  or  beginning  "  This  is  my  last  will"  ( Cutto 
v.  Gilbert,  9  Moo.  P.  C.  131 ;  Fi-eeman  v.  Freeman,  5  D.  M.  &  G.  709 ; 
Stoddart  v.  Grant,  1  Macq.  163, 19  L.  T.  305),  but  containing  no  revoking 
clause  {Re  Sinclair,  3  Cur.  746,  7  Jur.  803),  are  not  necessarily  substantive 
wills  in  the  sense  that,  if  there  be  two  such  writings,  the  latter  will  revoke 
the  earlier  in  date.  See  also  Lemage  v.  Goodban,  L.  R.,  1  Prob.  57 ;  Re 
Fenwich,  ih.  319.  But  where  there  were  two  well  executed  substantive 
and  inconsistent  vrills,  one  of  1838,  the  other  of  1839,  the  latter,  disposing 
of  the  whole  of  the  testator's  property,  though  containing  no  clause  of  re- 
vocation, nor  any  appointment  of  executors,  was  held  to  have  revoked  the 
former  {Henfrey  v.  Henfrey,  4  Moo.  P.  C.  29;  2  Cur.  468;  6  Jur.  355;  see 
also  Re  Lady  E.  M.  Montagu,  7  No.  Cas.  292). 

A  testator  left  three  testamentary  papers;  the  two  last  in  date  were  alone 
admitted  to  probate  by  the  Ecclesiastical  Court,  although  they  disposed 
but  partially  of  his  property,  and  the  first  in  date,  although  it  disposed  of 
the  whole  of  his  property,  was  rejected  {Plenty  v.  West,  1  Rob.  264,  9  Jur. 
458).  But  the  Court  of  Common  Pleas  (6  C.  B.  201)  certified,  that  as  to 
the  real  estate,  the  last  of  the  three  papers  alone  constituted  the  last  will ; 
and  this  opinion  was  adopted  by  the  M.  R.  (16  Be.  173). 

Where  probate  is  granted  of  two  or  more  testamentary  papers  as  together 
containing  the  last  will  of  the  deceased,  the  grant  is  made  to  all  the  exe- 
cutors named  in  the  several  papers  (Re  Morgan,  L.  R.,  1  Prob.  323). 

A  married  woman  made  a  will  in  1848  in  execution  of  a  power,  and 
made  a  second  will  in  1857 in  execution  of  another  power;  the  second  will 
contained  a  general  revocatory  clause,  but  did  not  refer  to  the  will  of  1848, 
or  to  the  power  in  execution  of  which  it  was  made,  or  to  the  property 
thereby  appointed  :  it  was  held  that  the  will  of  1848  was  not  revoked  {Re 
Joys,  30  L.  J.,  N.  S.,  Prob.  169).  See  also  Re  Merritt  (1  Sw.  &  Tr.  112), 
post,  note  to  sect.  27. 

The  Act  has  repealed  the  doctrine  of  the  revocation  of  wills  by  alteration 
of  estate,  and  requires  in  the  instrument  of  revocation  an  express  decla- 
ration, or  words  amounting  to  an  express  declaration,  of  an  intention  to 
revoke  {Ford  v.  De  Pontes,  30  Be.  572;  Be  Pontes  v.  Kendall,  10  W.  R. 
69).    And  a  will  is  not  revoked  by  mere  abandonment;  to  operate  as  a  re- 
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vocation,  there  must  be  some  unequivocal  act  done,  of  the  nature  specified 
in  the  20th  section  {Andrew  v.  Motley,  12  C.  B.,  N.  S.  514). 

(«)  The  word  "  cancelling"  was  advisedly  omitted  from  this  section  Cancelllngr. 
(Sugd.  R.  P.  Stat.  353),  contrary  to  the  recommendation  of  the  Real  Pro- 
perty Commissioners  (4  R.  P.  Com.  Rep.,  Prop.  10,  p.  81) ;  and,  therefore, 
probate  will  be  granted  of  a  will  in  its  original  shape,  though  a  pen  has 
been  drawn  through  the  body  of  the  will,  and  through  the  testator's  sig- 
nature, the  attestation  clause,  and  the  names  of  the  witnesses  {Stephens 
V.  Taprell,  2  Cur.  458;  Be  Fary,  15  Jur.  1114;  Shaw  v.  Thome,  4  No.  Cas. 
649.  See  also  Re  Brewster,  6  Jur.,  N.  S.  56 ;  Be  De  Bode,  5  No.  Cas. 
189). 

That  a  will  may  be  revoked  by  tearing  it  is  not  necessary  to  rend  the  Mutilation  of 
will  into  more  pieces  than  it  originally  consisted  of ;  but  it  is  sufficient  if  ^ 
the  testator  intended  the  tearing  actually  done  of  itself  to  work  a  revo- 
cation, without  any  further  act  {Elms  v.  Elms,  1  Sw.  &  Tr.  155). 

That  a  will  may  be  revoked  in  part  only,  by  tearing,  see  Christmas  v. 
Whinyates  (3  Sw.  &  Tr.  81,  1  N.  R.  336,  11  W.  R.  371). 

From  the  peculiar  manner  in  which  the  mutilation  (by  cutting  and  tear- 
ing) of  a  duly  executed  will  was  made,  the  Court  held  the  will  not  to  be 
totally  revoked,  but  to  have  been  altered  so  as  to  form  the  draft  for  a  new 
will ;  and  probate  was  granted  of  the  will  as  it  stood  after  the  mutilation 
{Clarke  v.  Scripps,  2  Rob.  563,  16  Jur.  783)  ;  and  if  the  mutilation  may 
have  been  accidental,  the  state  of  the  paper  will  be  considered  {Bigge  v. 
Bigge,  9  Jur.  192). 

If  the  mutilation  of  a  will  take  place  with  a  view  to  the  execution  of  a  Mutilation, 
new  will,  and  the  new  will  be  not  executed,  the  prior  will,  as  it  stood  before  ^the*ex«3u- 
mntilation,  will  be  entitled  to  probate  {Re  Cockayne,  D.  &  Sw.  177;  Elms  t'oi  ot  anew 
V.  Elms,  1  Sw.  &  Tr.  155.     See  also  Re  Eeles,  2  Sw.  &  Tr.  600).  ^'"' 

Where  a  will  is  destroyed  on  the  incorrect  assumption  that  a  subsequent  On  the  as- 
will  is  well  executed  and  operative,  the  first  will  is  not  revoked,  and  th^^a'^'bs  - 
secondary  evidence  of  its  contents  will  be  admitted  {Re  R.  L.,  29  L.  T.  quent  will 
26;  Scott  V.  Scott,  1  Sw.  &  Tr.  258,  5  Jur.,  N.  S.  228;  Re  Middleton,  3  ^cJted  ^''" 
Sw.  &  Tr.  583). 

But  if  parts  of  a  will  are  obliterated  by  pen  and  ink  so  as  to  be  illegible  By  pen  and 
{Townley  v.  Watson,  3  Cur.  761),  or  cut  away,  as  with  a  knife  or  a  pair  of  *"^- 
scissors  {Re  Cooke,  5  No.  Cas.  390),  there  is  a  revocation  as  to  the  obli-  ^^  *=""*"»• 
terated  or  destroyed  parts.     See  also  Re  Lambert  (1  No.  Cas.  131). 

A  will  made  before  1838  is  revoked  by  the  testator's,  after  1st  January,   Cutting  out 
1838,  cutting  out  the  signature  {Hobbs  v.  Knight,  1  Cur.  768 ;    Walker  v.  ^^snature. 
Armstrong,  21  Be.  305,  on  appeal,  4  W.  R.  770). 

Where  a  testator,  having  duly  executed  his  will,  subsequently,  in  the  Animus  re- 
presence  of  his  executor,  partially  erased  his  own  signature,  with  the  ^'"^"'"■'^*' 
intention  of  writing  it  in  better  style,  and  thereupon  wrote  it  again  in  the 
presence  of  the  executor,  but  not  of  the  attesting  witnesses,  the  instrument 
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was  admitted  to  probate,  the  original  signature  being  taken  as  restored 
{Re  Kennett,  2  N.  R.  461). 

The  act  of  destruction  of  a  -will  must  be  done  animo  revocandi,  and 
must  be  complete,  in  order  that  the  will  may  be  revoked.  Therefore, 
where  a  duly  executed  will  has  been  burnt  by  mistake  (lie  Thornton,  2  Cur. 
913),  or  by  the  testator  in  a  fit  of  madness  (Me  Downer,  18  Jur.  66),  pro- 
bate will  be  allowed  of  a  copy  or  draft ;  or  if  a  wiU  is  cancelled  with  the 
intention  of  making  another,  which  intention  is  prevented  by  incapacity, 
probate  will  be  granted  of  the  cancelled  will  (^Re  Smith,  1  No.  Cas.  315). 
And  where  a  will  was  executed  by  a  testator  when  sane,  he  subsequently 
becoming  insane,  and  the  will  was  found  mutilated  at  his  death,  it  was  held 
that  the  onus  of  proof,  that  the  testator  mutilated  his  will  whilst  sane,  lay 
upon  those  who  contested  the  will  (Harris  v.  Berrall,  1  Sw.  &  Tr.  153, 
7  W.  R.  19). 

A  will  once  well  executed  is  not  revoked  by  the  cutting  off,  with  the 
privity  of  the  testator,  of  the  signature  of  one  of  the  witnesses,  for  the 
purpose  of  its  being  re- written  (^Re  Tozer,  7  Jur.  134).  See  also  Re 
Coleman  (2  Sw.  &  Tr.  314).  But  where  a  testator,  animo  revocandi,  tears 
off  the  seal  and  a  syllable  of  a  word  in  the  body  of  the  will  (Pj-ice  v. 
Po7vell,  3  H.  &  N.  341,  6  W.  R.  597),  or  the  signature  and  attestation 
clause  (Re  Lewis,  1  Sw.  &  Tr.  31,  80  L.  T.  353),  or  the  attestation  clause 
and  the  names  of  the  witnesses  (Abraham  \.  Joseph,  5  Jur.,  N.  S.  179), or 
the  names  of  the  witnesses  only  (Evans  v.  Dallow,  31  L.  J.,  Prob.  128), 
this  is  a  complete  revocation.     See  also  Re  James  (7  Jur.,  N.  S.  32). 

Where  a  will  was  found  with  the  testator's  signature  torn  off  the  first 
four  sheets,  and  a  pen  run  through  the  signature  upon  the  fifth  and  last 
sheet,  and  there  was  evidence  produced  of  an  intention  to  revoke,  the  will 
was  held  to  be  revoked  (  Williams  v.  Tyley,  Joh.  530).  See  also  Re  Simp- 
son (5  Jur.,  N.  S.  1366),  Re  Harris  (3  Sw.  &  Tr.  485). 

The  question  whether  a  will  was  revoked  by  a  testator's  tearing  it  in  a  fit 
of  anger  into  four  pieces,  where  he  afterwards  desired  his  housekeeper  to 
sew  them  together  again,  was  raised  but  not  decided  in  Re  Colberg  (2  Cur. 
832). 

Under  the  old  law,  a  codicil  vf&s  prim  a  facie  dependent  on  the  will,  and 
the  destruction  of  the  will  was  an  implied  revocation  of  the  codicil  (1  Wms. 
Exors.  148),  but  the  destruction  of  a  will  was  not,  and  is  not  now,  neces- 
sarily a  revocation  of  the  codicils.  That  a  codicil  may  be  revoked  under 
the  new  law,  there  must  be  an  intention  shown  to  destroy  it,  as  well  as  the 
will.  This  would  appear  to  have  been  the  opinion  of  Sir  H.  J.  Ihtst  in 
Clogstoun  v.  Wolcott  (5  No.  Cas.  623,  12  Jur.  422),  in  which  case  his 
Honour  said,  "  Under  the  old  law  the  effect  of  destroying  a  will  was  by 
presumption  to  defeat  the  operation  of  the  codicils  to  that  will,  but  by  the 
present  law  there  must  be  an  intention  to  destroy."  But  in  Grimwood  v. 
Cozens  (2  Sw.  &  Tr,  364,  5  Jur,,  N.  S.  497),  Sir  C.  Oresswell— utter  say- 
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the  intention  of  revoking  the  same  {z). 

ing,  "  I  think  it  has  been  established  by  the  cases  cited  at  the  bar,  that, 
previous  to  the  passing  of  1  Vict.  c.  26,  a  codicil  vr&B  prima  facie  dependent 
on  the  will,  and  that  the  destruction  of  the  latter  was  an  implied  revocation 
of  the  former ;  and,  moreover,  that  Sir  H.  J.  Fust  was  of  opinion  that  no 
alteration  of  this  principle  was  made  by  the  passing  of  the  statute ;  the 
question  then  is  entirely  one  of  the  intention  of  the  deceased"— held  that 
a  codicil,  through  the  witnesses'  signatures  to  which  a  pen  had  been  drawn, 
was  revoked  on  account  of  the  will  not  being  forthcoming  at  the  testator's 
death ;  and  it  was  held  that  it  lay  upon  the  party  applying  for  probate  of 
a  codicil  to  show  that  the  deceased  intended  it  to  operate  separately  from  the 
will.  And  see  Re  Button  (3  Sw.  &  Tr.  66,  32  L.  J.,  Prob.  137) ;  and  the 
note  to  sect.  22,  post,  p.  40. 

(y)  The  power  to  revoke  a  will  in  the  testator's  absence  cannot  be  dele-  Revocation, 
gated ;  therefore  the  direction  by  a  testator  that  his  will  shall  be  destroyed, 
either  in  his  life-time  {Roohe  v.  Langdon,  2  L.  T.  495 ;  He  JDadds,  D.  & 
Sw.  290,  29  L.  T.  99 ),  or  after  his  death  {Stockwell  v.  Ritherdon,  1  Rob. 
661,  12  Jur.  779),  is  inoperative,  the  Act  requiring  the  destruction  to  be  in 
the  presence,  and  by  the  direction  of  the  testator.  So  where  a  will  was 
burnt  by  the  direction,  but  not  in  the  presence  of  the  testator,  the  draft  was 
admitted  to  probate  (J?e  Dadds,  ubi  svp.).  And  where  a  wife  destroyed 
her  husband's  will  without  his  consent,  the  Court,  on  admitting  a  copy  of 
the  will  to  probate,  ordered  the  costs  to  be  paid  by  the  wife  {Home  v. 
Home,  Prob.  Ct.  Dec.  1859). 

(2)  Where  a  will,  which  is  traced  into  the  hands  of  a  testator  (^Patten   will  not 
V.  Poulton,  1  Sw.  &  Tr.  55,  6  W.  R.  458),  or  that  part  of  a  will  executed   au^Sf 
in  duplicate  which  is  retained  by  the  testator  in  his  own  possession  ( Saun-  death. 
ders  V.  Saunders,  6  No.  Cas.  518),  is  not  forthcoming  at  the  testator's 
death,  the  presumption  of  law  is,  that  it  has  been  destroyed  by  him  animo 
revocandi ;  this  presumption  may  be  rebutted  by  circumstances  (tS. ;  see 
also  Re  Hains,  5  No.  Cas.  621;  Battyll  v.  Lyles,  4  Jur.,  N.  S,  718; 
Whiteley  v.  King,  5  N.  R.  12),  but  will  prevail  until  it  is  rebutted  by  satis- 
factory evidence  {Eckersley  v.  Piatt,  L.  R.,  1  Prob.  281). 

The  cases  under  the  old  law  upon  wills  executed  in  duplicate  are  col-   Dupllcat* 
lected  in  Sugd.  R.  P.  Stat.  350  (n.).     See  also  1  Wms.  Exors.  148,  Doe  v.   '^"^• 
Strickland  (8  C.  B.  724).     Those  cases  are  applicable  to  the  new  law. 

Where  a  portion  of  a  will  was  found  locked  up  in  the  testator's  bureau.   Part  only  of 
the  first  sheet,  containing  the  substance  of  the  will,  being  detached  and  at^Mtatort 
missing,  it  was  held,  on  the  presumption  of  law,  that  the  mutilation  was  death, 
done  by  the  testator  animo  revocandi  (^Williams  \.  Jones,  7  No.  Cas.  106). 
But  where  a  will,  which  had  been  well  executed,  was  found  after  the  testa- 
tor's death,  with  his  signature  erased,  and  his  name  re-wi-itten  a  little  below 
the  place  of  the  first  signature,  it  was  held  that  this  erasure  had  not  been 
made  animo  revocandi,  and  probate  was  allowed  with  the  original  signa- 
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THE  NEW  STATUTE  OF  WILLS, 
OBLITERATIONS  AND  INTERLINEATIONS. 

XXI.  And  be  it  further  enacted,  That  no  obliteration,  inter- 
lineation (a),  or  other  alteration,  made  in  any  will  after  the 
execution  thereof  shall  be  valid  or  have  any  effect  (b),  except 


ture  restored,  and  the  second  signature  omitted  (^Re  King,  2  Rob.  403). 
And  see  lie  Kennett  (2  N.  R.  461 ;  ante,  p.  34). 

A  will  on  six  or  eight  sheets  was  signed  by  the  testator  and  by  witnesses  ; 
after  the  testator's  death  two  only  of  the  inner  sheets  were  found ;  as  the 
last  sheet,  upon  which  alone  was  the  execution  required  by  the  statute, 
was  not  forthcoming,  the  Court  presumed  a  rerocation  (iZe  Gullan,  1  Sw. 
&  Tr.  23,  6  W.  R.  307 ;   Gullan  v.  Grove,  26  Be.  64). 

And  so  a  codicil  not  found  with  the  will  and  other  codicils  is  presumed 
to  have  been  revoked  {Re  Sham,  1  Sw.  &  Tr.  62,  31  L.  T.  41.) 

If  a  will  be  lost  or  destroyed,  without  the  intention  of  revoking  it,  and 
the  substance  thereof  can  be  ascertained  by  means  of  the  original  instruc- 
tions, or  by  a  copy  of  the  will,  or  by  the  recollection  of  persons  who  heard 
it  read  over,  probate  will  be  granted  of  a  paper  embodying  such  substance 
(Taylor,  Evidence,  430 ;  Brown  v.  Brorvn,  8  E.  &  B.  886 ;  Re  Langtry, 
1  N.  R.  194 ;  Re  Pechell,  6  Jur.,  N.  S.  405 ;  Re  Gardner,  27  L.  J., 
Prob.,  55).  But  in  Wharram  v,  Wharram  (3  Sw.  &  Tr.  301)  it  was 
intimated  that  in  Brown  v.  Brown,  and  other  cases  decided  since  the 
Wills  Act,  the  operation  of  the  Act  had  not  been  sufficiently  considered. 
The  proof  of  a  will  that  has  been  destroyed  or  lost  is  viewed  by  the  Court 
with  jealousy  and  mistrust  {Quick  v.  Quick,  3  Sw.  &  Tr.  442 ;  Moore  v. 
fVhitehovse,  ib.  567)  ;  the  due  execution  of  the  will,  and  its  existence  after 
the  death  of  the  testator,  should  be  proved,  and  a  satisfactory  explanation 
given  of  the  circumstances  attending  the  destruction  or  loss  (see  Burls  v. 
Burls,  L.  R.,  1  Prob.  472).  As  a  general  rule,  a  draft  or  copy  is  required 
to  be  propounded  before  admitting  it  to  probate,  though  probate  of  a  draft 
mai/  be  obtained  on  motion  {Re  Barber,  L.  R.,  1  Prob.  267). 

(a)  As  to  interlineations,  see  Re  White  (6  Jur.,  N.  S.  808). 

(J)  Alterations,  unaccounted  for,  appearing  on  the  face  of  a  will,  are, 
as  to  personalty,  presumed  to  have  been  made  after  the  execution,  and  are 
therefore  held  not  to  form  part  of  the  will  {Burgoyne  v.  Showier,  1  Rob. 
10,  8  Jur.  814 ;  Cooper  v.  Beckett,  4  Moo.  P.  C.  419,  1  No.  Cas.  93,  10 
Jur.  931 ;  Greville  v.  Tylee,  7  Moo.  P.  C.  320 ;  Lushington  v.  Onslow, 
6  No.  Cas.  183, 12  Jur.  465 ;  and  see  Gann  v.  Gregory,  3  D.  M.  &  G.  777). 
The  same  is  true  as  to  real  estate  {Simmons  v.  Rudall,  1  Sim.,  N.  S.  115  ; 
Doe  V.  Catamore,  16  Q.  B.  745,  15  Jur.  728  ;  Doe  v.  Palmer,  16  Q.  B. 
747,  15  Jur.  836).  Or  perhaps  it  is  more  correct  to  say  that  there  is  no 
absolute  presumption  of  law,  one  way  or  the  other,  but  that  the  onus  is 
cast  upon  the  person  seeking  to  derive  advantage  from  an  alteration,  to 
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so  far  as  the  words  or  effect  of  the  will  before  such  alteration 


adduce  evidence  to  show  that  the  alteration  was  made  before  execution  Alterations 

in  will. 
(^Williams  v.  Ashton,  1  J.  &  H.  115). 

But  in  Keigwin  v.  Keigwin  (3  Cur.  607,  7  Jur.  840),  alterations  were, 
under  the  circumstances,  presumed  to  have  been  made  before  execution  ;  in 
Re  Dowager  Countess  of  Morton  (13  Jur.  1108)  a  sheet  substituted  for  an 
original  sheet  of  the  will  was  assumed  to  have  been  substituted  before  exe- 
cution ;  and  in  Re  Hindmarch  (L.  R.,  1  Prob.  307)  some  trifling  altera- 
tions and  interlineations  in  a  holograph  will  were  admitted  to  probate  on 
the  opinion  of  an  expert  that  they  were  written  at  the  same  time  as  the 
rest  of  the  will.  And  see  Re  Cadge  (ib.  543),  where  a  distinction  was 
taken  between  interlineations  and  alterations. 

Where  several  undated  interlineations  appeared  in  a  will,  upon  evidence  Parol  declara- 
of  the  parol  declarations  of  the  testator  made  before  the  date  of  the  will,  ^jj^^g  ^f  ^n^ 
one  of  those  interlineations  was  admitted  to  probate  (Re  Foley,  25  L.  T.  admissible. 
311).    Verbal  and  written  statements  made  by  a  testator  in  and  about  the 
making  of  his  will,  when  accompanying  acts  done  by  him  in  relation  to  the 
same   subject,   are   admissible   as  evidence   of  the  contents  of  the  will 
(Johnson  V.  Lyford,  L.R.,  1  Prob.  546).     But  parol  declarations  made  after  And  after 
the  date  of  the  will  are  inadmissible  (^Doe  v.  Palmer,  16  Q.  B.  747,  inadmissible. 
15  Jur.  836  ;  Re  Ripley,  1  Sw.  &  Tr.  68,  6  W.  R.  460  ;  Staines  v.  Stewart, 
2  Sw.  &  Tr.  320,  8  Jur.,  N.  S.  440;   Quich  v.  Quick,  3  Sw.  &  Tr.  442). 

Blanks  left  in  a  will  were  found  filled  up  by  the  testator,  as  to  part  in  Blanks  flUed 
black  ink  and  as  to  the  rest  in  red  ink ;  upon  the  circumstances  of  the  and  red  ink. 
case  the  former  were  held  to  have  been  filled  in  before  the  execution,  the 
latter  after  the  execution  of  the  will  (^Birch  v.  Birch,  1  Rob.  675,  12  Jur. 
1057).     But  see  Re  Bacon  (3  No.  Cas.  645). 

The  mere  circumstance  of  the  amount  of  a  legacy  or  the  name  of  a  Parts  of  will 
legatee  being  inserted  in  different  ink,  and  in  a  different  handwriting,  does  jnk  or  hand- 
not  alone  constitute  an  "  obliteration,  interlineation,  or  other  alteration,"  writing, 
within  the  meaning  of  the  statute,  nor  does  any  presumption  arise  there- 
from against  a  will  having  been  duly  executed  in  the  form  in  which  it 
appears.     The  case  is  different  where  there  is  an  erasure  apparent  on  the 
face  of  the  will,  and  that  erasure  has  been  "  superinduced  by  other  writing." 
In  such  circumstances,  the  onus  lies  upon  the  party  who  alleges  such 
alteration  to  have  been  made  prior  to  execution,  to  prove  by  extrinsic 
evidence  that  the  words  were  inserted  before  execution,  and  that  they  had 
the  sanction  of  the  testator  (Greville  v.  Tylee,  7  Moo.  P.  C.  320). 

Where   alterations,  obliterations  and  erasures  appear  on  the  face  of  a  Affidavits  of 
will,  all  the  witnesses  must  join  in  the  affidavit  produced  on  the  demand  '^'■'i^s^^- 
of  probate ;  or  the  absence  of  a  witness  should  be  explained  and  accounted 
for  (Re  Townsend,  5  No.  Cas.  146). 

In  Gann  v.  Gregory  (3  D.  M.  &  G.  777);  Shea  v.  Boschetti  (18  Be.  Probate  in 
821 ;  18  Jur.  614);  Re  Kendall  (4  No.  Cas.  317) ;  Re  Smith  (3  Sw.  &  Tr.  ^  ^^^"^ 
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shall  not  be  apparent  (c),  unless  such  alteration  shall  be  exe- 
cuted in  like  manner  as  hereinbefore  is  required  for  the  execu- 
tion of  the  will  (c?) ;  but  the  will,  with  such  alteration  as  part 
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stitution. 
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589),  probate  was  granted  in  fac  simile.  In  Gann  v.  Gregory ,  Lord 
Cranworth,  C,  held  that  the  will  was  to  be  read  as  if  the  parts  through 
which  ink  lines  had  been  run  formed  no  part  of  the  will. 

In  construing  a  will  of  personalty,  the  Court,  notwithstanding  an  objec- 
tion that  the  probate  only  could  be  looked  at,  ordered  the  original  will  to 
be  produced,  and  had  regard  to  certain  erasures  therein,  which  had  been 
omitted  from  the  probate  {Manning  v.  Purcell,  7  D.  M.  &  G.  55). 

(c)  The  obliteration  of  a  bequest,  with  the  addition  of  the  unattested 
words  "  erased  by  me,  M.  L.,"  written  by  the  testator,  is  not  a  revocation, 
if  the  original  words  are  "  apparent "  on  the  face  of  the  will,  and  to 
ascertain  this  fact  the  evidence  of  engravers  and  other  experts  and  the  use 
of  magnifying  glasses  are  admissible  (^Cooper  v.  Bochett,  4  Moo.  P.  C. 
419,  10  Jur.  935  ;  Re  Oppenheim,  17  Jur.  306 ;  Re  Ibietson,  2  Cur.  337; 
4  K.  P.  Com.  Eep.  31). 

As  to  the  evidence  of  experts,  see  Re  Ruslunit  (13  Jur.  458);  Re  Abbey 
(5  No.  Cas.  615). 

And  where  a  testator,  by  means  of  an  erasure  made  with  a  knife, 
intended  to  revoke  a  legacy,  and  then  by  writing  over  the  erasure  to  sub- 
stitute a  sum  different  from  that  originally  given,  such  substituted  legacy, 
if  unsigned  and  unattested,  is  not  effectually  given,  the  original  legacy  is 
not  revoked,  although  its  amount  is  no  longer  "apparent,"  and  parol 
evidence  is  admissible  to  show  what  the  original  legacy  was  (^Brooke  v. 
Kent,  3  Moo.  P.  C.  334 ;  see  also  Re  Reeve,  13  Jur.  370 ;  Re  Beavan,  2 
Cur.  369;  Soar  v.  Dolman,  3  Cur.  121 ;  Re  Ibbetson,  2  Cur.  337),  and 
probate  will  be  granted  of  the  will  in  its  original  state.  So  also  in  the 
case  of  an  unexecuted  obliteration  of  an  executor's  name  and  substitution 
of  another  name  {Re  Parr,  6  Jur.,  N.  S.  56;  Re  Harris,  1  Sw.  &  Tr. 
636,  8  W.  R.  368).  But  if  the  erased  words  are  not  apparent,  and  proof 
cannot  be  given  as  to  the  original  words,  probate  will  be  granted  in  blank 
as  to  the  erased  parts  {Re  James,  1  Sw.  &  Tr.  238 ;  Re  Livock,  1  Cur. 
906). 

The  word  "  apparent "  seems  to  mean  "  apparent  on  an  inspection  of  the 
document  itself,"  and  not  "capable  of  being  made  apparent  by  extrinsic 
evidence"  (1  Wms.  Exors.  139  ;  Townley  v.  Watson,  3  Cur.  764). 

But  where  the  whole  of  the  words  forming  the  gift  of  a  legacy  {Townley 
v.  Watson,  3  Cur.  761,  8  Jur.  Ill)  are,  animo  revocandi,  and  without  any 
intention  of  substituting  another  gift,  so  obliterated  by  the  testator  with 
pen  and  ink  as  to  be  illegible,  this  is  a  complete  revocation  of  the  legacy, 
and  parol  evidence  will  be  inadmissible  to  restore  the  will. 

{d)  The  presumption  that  alterations  and  obliterations  were  made  after 
the  execution,  holds  even  where  a  codicil  has  been  well  executed  {Rowley 
V.  Merlin,  6  Jur.,  N.  S.  1165 ;  Chi-istnias  v.  Whinyates,  3  Sw.  &  Tr.  81, 
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thereof,  shall  be  deemed  to  be  duly  executed  if  the  signature  of 

the  testator  and  the  subscription  of  the  witnesses  be  made  in 

the  margin  or  on  some  other  part  of  the  will  opposite  or  near 

to  such  alteration  (e),  or  at  the  foot  or  end  of  or  opposite  to  a 

memorandum  referring  to  such  alteration   and  written  at  the 

end  or  some  other  part  of  the  will  (/). 

REVIVAL  or  REVOKED  WILL. 

XXII.  And  he  it  further  enacted,  That  no  will  or  codicil  or  n^o  wiu  re- 
any  part  thereof,  which  shall  he  in  any  manner  revoked,  shall  revived 
be  revived  otherwise  than  hy  the  re-execution  thereof,  or  by  a  than  by  re- 
codicil  executed  in  manner  hereinbefore  required,  and  showing  a'codicu."' ""^ 
an  intention  to  revive  the  same ;  and  when  any  will  or  codicil 


11  W.  R.  371).     To  rebut  this  presumption,  alterations  and  obliterations  Alterations, 
in  a  will  must  be  referred  to  and  identified  in  the  subsequent  well-executed  ^gn^fl^d'^^ 
codicil,  or  be  proved  to  have  existed  before  the  date  of  the  codicil  {Re 
Mills,  11  Jur.  1070;  see  also  Re  Parker,  27  L.  T.  18 ;  Re  Mogg,  1  No. 
Cas.  325 ;  Re  Wyatt,  2  Sw.  &  Tr.  494 ;  10  W.  R.  783). 

But  if  the  alterations  are  not  refeiTcd  to,  or  identified,  or  proved  to  have  Jfot  iden- 
existed  before  the  date  of  the  codicil,  the  alterations  are  not  admitted  to 
probate  {Re  Bradley,  5  No.  Cas.  95,  186  ;  Snete  v.  Pidsley,  6  No.  Cas.  189). 
Nor  are  unattested  additions  to  a  will  made  part  of  the  testamentary  instru- 
ment by  a  subsequently  well-executed  codicil,  beginning,  "  By  this  codicil 
to  my  will"  {Haynes  v.  Hill,  1  Rob.  747;  but  see  Re  Tegg,  4  No.  Cas. 
531 ;  Neate  v,  Pickard,  2  No.  Cas.  407). 

(e)  The  names  {Re  Wingrove,  15  Jur.  91)  or  the  initials  {Re  Hinds,  Alterations 
16  Jur.  1161)  of  the  testator  and  witnesses  placed  in  the  margin  of  the  well  attested 
will  near  the  alteration  are  suflScient  to  make  the  alteration  part  of  the  testator  and 
will,  without  any  memorandum  of  attestation  referring  to  the  alteration.       the  marrfn'^ 

On  the  second  execution  of  a  will,  alterations  which  had  been  made  after 
its  first  execution  were  attested  by  the  witnesses  only,  by  their  putting 
their  initials  opposite  to  the  alterations.     But  as  the  testatrix  did  not  sign  but  not  by 
opposite  to  the  alterations,  although  she  traced  a  dry  pen  over  her  previous  **?"*'"'^  »* 
signature  at  the  foot  of  the  will,  and  as  there  was  no  fresh  memorandum  of  only, 
attestation,  and  no  fresh  subscription  by  the  witnesses,  probate  of  the 
alterations  was  refused  {Re  Martin,  1  Rob.  712,  6  No.  Cas.  694  ;  Re  Cun- 
ningham, 29  L.  J.,  Prob.  71 ;  but  see  Re  Dewell,  17  Jur.  1130). 

(/)  As  to  the  necessity  for  affidavits  of  execution  in  the  case  of  the  Affidavits, 
testator  and  witnesses  writing  their  names  or  initials  in  the  margin  or 
near  to  the  alterations,  or  in  the  case  of  a  memorandum  referring  to  the 
alterations,  see  15  Jur.  91,  (n.) ;  and  as  to  the  evidence  required  by  the 
Court  of  Probate  to  prove  the  execution  of  a  will,  see  Belhin  v.  Skeats, 
ante,  p.  20. 
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which  shall  be  partly  revoked,  and  afterwards  wholly  revoked, 
shall  be  revived,  such  revival  shall  not  extend  to  so  much 
thereof  as  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown  (g). 


Implied  re- 
vival of  wiU 
abolished. 


Destruction 
of  revolting 
instrument. 


Extrinsic 
evidence. 


Outto  V.  Gil- 
bert. 


Legacy,  sub- 


(g)  As  in  the  preceding  sections  the  object  of  the  legislature  appears  to 
have  been  to  put  an  end  to  implied  revocations  of  testamentar}'  papers,  so 
by  the  22nd  section  their  aim  is  to  do  away  with  implied  revivals.  It 
should  seem  that  the  "  intention  to  revive  "  a  revoked  will  by  a  codicil, 
which  is  required  by  this  section,  can  be  shown  only  by  the  contents  of  the 
codicil  itself,  and  that  no  act  dehors  the  codicil  can  be  resorted  to  for  the 
purpose  of  establishing  the  intention  (^Marsh  v.  Marsh,  1  Sw.  &  Tr.  528, 
35  L.  T.  523).  In  that  case,  no  less  than  twenty-seven  executed  wills  and 
codicils  were  found  after  the  testator's  death,  besides  a  large  number  of 
incomplete  testamentary  papers.  A  codicil  of  1858  was  tied  by  a  piece  of 
tape  to  a  will  of  1851,  which  will  had  been  revoked  by  another  will  of 
1856  :  it  was  held,  that  this  merely  physical  annexation  of  the  codicil  was 
no  ground  for  inferring  the  intention  to  revive  required  by  section  22,  and 
probate  was  granted  of  the  will  of  1856  and  the  codicil  of  1858. 

A  duly  executed  will,  if  once  revoked  by  a  subsequent  mil  containing  a 
clause  of  revocation,  is  not  revived  by  the  destruction  of  such  subsequent 
will  {Major  v.  Williams,  3  Cur.  432,  7  Jur.  219 ;  Stride  v.  Sandford,  17 
Jur.  263)  ;  and  parol  evidence  of  an  intention  to  revive  the  will  is  inad- 
missible (iJ.)  And  see  Dickinson  v.  Swatman  (30  L.  J.,  N.  S.,  Prob.  84) ; 
Powell  V.  Powell  (L.  E.,  1  Prob.  209). 

But  extrinsic  evidence  was  admitted  to  show  with  what  object  a  testator 
had  republished  a  will  which,  as  to  one  bequest,  he  had  varied  by  a  codicil 
dated  prior  to  such  republication  (  UjjfiU  v.  Marshall,  7  Jur.  819  ;  Wade  v. 
Nazer,  1  Rob.  632,  12  Jur.  188).  In  the  latter  case,  the  re-execution  of 
the  will  alone  was  held  not  to  revoke  a  codicil  to  that  will. 

A  testator  duly  executed  his  will,  and  afterwards  executed  another  will, 
which  was  not  found  at  his  death  ;  of  the  contents  of  the  second,  nothing 
was  known,  except  that  it  was  headed  "last  will  and  testament ;"  it  was 
held  in  the  Prerogative  Court  that  the  former  will  (which  was  found  at  the 
testator's  death)  was  revoked  by  the  latter,  that  the  former  was  not  revived 
by  the  second  will's  not  being  forthcoming,  and  that  there  was  an  intestacy; 
but  this  decision  was  reversed  by  the  Privy  Council  ( Cutto  v.  Colbert,  9 
Moo.  P.  C.  131  ;  18  Jur.  560;  24  L.  T.  193).  But  if,  under  similar  cir- 
cumstances, it  can  be  proved,  by  strong  and  conclusive  evidence,  that  the 
second  will  revoked  the  first,  there  is  an  intestacy  (iZe  Brown,  1  Sw.  &  Tr. 
32;  30  L.  T.  353  ;  Brown  v.  Brown,  8  E.  &  B.  886  ;  Woody.  Wood^\,.'&., 
1  Prob.  309  ;  see  also  Plenty  v.  West,  6  C.  B.  201  ;  Re  Gardner,  1  Sw. 
&  Tr.  110). 

Where  a  sum  of  1 OOZ.  was  given  by  will  to  a  legatee,  afterwards  in  sub- 


act. 
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REVOCATION — SUBSEQUENT  CONVEYANCE. 

XXIII.  And  be  it  further  enacted,  That  no  conveyance  or  a  devise  not 

to  be  ren- 

other  act  made  or  done  subsequently  to  the  execution  of  a  will  dared  in- 
of  or  relating  to  any  real  or  personal  estate  therein  comprised,  any  subse- 
except  an  act  by  which  such  will  shall  be  revoked  as  aforesaid,  veyance  or 
shall  prevent  the  operation  of  the  will  with  respect  to  such 
estate  or  interest  in  such  real  or  personal  estate  as  the  testator 
shall  have  power  to  dispose  of  by  will  at  the  time  of  his 
death  (h). 


stitution  a  sum  of  500^.  was  given  by  a  codicil  to  the  same  legatee,  and  stltutlon  by 
then  the  latter  gift  was  revoked ;  the  legatee  was  not  entitled  to  the  1001.  revocation  of 
(Boulcott  V.  Boulcott,  2  Drew.  25).  codicil. 

A  testator  in  1837  executed  his  will  in  duplicate,  one  part  being  kept  by  Revival  of 
himself,  the  other  by  his  solicitor  ;  on  the  occasion  of  the  execution  in  1838 
by  the  testator  of  a  second  will,  revoking  in  terms  the  prior  one,  the  part 
of  the  prior  will  in  the  possession  of  the  solicitor  was  destroyed  by  the  tes- 
tator, but  the  part  in  the  testator's  possession  remained  untouched,  down 
to  the  time  of  his  death.     In  1839  the  testator  made  a  codicil,  which  re-  Reference  to 
ferred  to  the  will  of  1837  by  its  date,  that  will  was  held  to  be  revived,  and  ^In't!"^''^''' 
parol  evidence  was  not  admitted  to  prove  a  mistake  in  the  date  {Payne  v. 
Trappes,  1  Rob.  583,  11  Jur.  155).     See  also  Re  Chapmen  (1  Rob.  1) ; 
Re  Goodenough  (2  Sw.  &  Tr.  141 ;  30  L.  J.,  N.  S.,  Prob.  166)  ;  Re  Lewis, 
(7  Jur.,  N.  S.  220)  ;  Re  Wyatt  (2  Sw.  &  Tr.  494  ;    10  W.  R.  783).     A 
will  which  has  been  revoked,  in  order  that  it  may  be  revived  by  a  subse- 
quent codicil,  must  be  in  existence  at  the  date  of  the  reviving  codicil,  and 
must  be  clearly  identified  {Newton  v.  Newton,  12  Ir.  Ch.  Rep.  118).     If  Extrinsic 
there  is  any  doubt  or  ambiguity  with  respect  to  the  document  referred  to    ^   ^"   ' 
by  the  testator,  extrinsic  evidence  will  be  admissible  ( Thomson  v.  Hem- 
penstall,  7  No.  Cas.  141,  13  Jur.  814;   Quincey  v.  Quincey,  11  Jur.  111). 
And  the  execution  by  a  testator,  after  his  marriage,  of  a  codicil  referring 
to  "my  last  will "  (there  being  only  one  vdll  in  existence),  was  held  to 
revive  a  will  made  before  the  testator's  marriage  {Neate  v.  Pickard,  2 
No.  Cas.  407). 

Under  the  circumstances  detailed  in  Hale  v.  ToTtelove  (2  Rob.  319,  14  Two  codiciisc 
Jur.  817),  there  were  admitted  to  probate  two  codicils  only ;  one  executed  to  probate?^'* 
will,  and  the  draft  of  another  will,  referred  to  in  one  of  the  codicils,  being 
rejected:  and  in  Re  Bendy  (15  Jur.  1042),  a  will,  and  the  first  and  fourth 
codicils  only,  were  admitted  to  probate. 

See  also  Re  Terrible  (1  Sw.  &  Tr.  140);  Re  Harper  (7  No.  Cas.  44,  the 
marginal  note  to  which  requires  correction);  and  the  note  to  sect.  20,  ante, 
p.  34. 

(A)  Revocation  by  alteration  of  estate  is  abolished;  revocation  must  now  Revocation 
be  by  express  declaration  in  writing,  or  by  the  use  in  the  revoking  instru-  ^[  alteration 

abolished. 
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ment  of  words  equivalent  or  amounting  to  express  declaration  (^Ford  v. 
De  Pontes,  30  Be.  572). 

Under  this  section  it  has  been  held  that,  where  a  testator  subsequently 
to  his  will  contracted  for  the  sale  of  an  estate  which  he  had  specifically 
devised,  and  the  contract  I'emained  uncompleted  at  his  decease,  the  pur- 
chase-money belonged  to  his  personal  representatives  as  part  of  his  personal 
estate,  and  not  to  the  devisees  of  the  property,  the  testator  having,  at  the 
time  of  his  death,  merely  a  claim  for  the  purchase-money,  with  a  lien  on 
the  estate  for  its  payment,  which  lien,  it  was  considered,  was  not  such  an 
interest  as  was  in  the  contemplation  of  the  legislature  in  the  concluding 
part  of  this  section  (^Farrar  v.  Earl  of  Winterton,  5  Be.  1). 

And  the  result  is  not  varied  by  the  fact,  that  the  purchaser  had  deposited 
the  title-deeds  of  the  sold  property  with  the  vendor,  as  security  for  part  of 
the  purchase-money ;  Sir  L.  Shadwell,  V.  C.  E.,  observing  that  the  clause 
applied  to  cases  where  testators,  having  devised  their  estates,  made  convey- 
ances of  them,  merely  modifying  the  ownership,  and  not  to  such  cases  as 
the  one  before  him,  where  the  thing  to  be  given  was  gone  {3Ioor  v.  Mais- 
beck,  12  Sim.  123).  Nor  by  the  fact  that  the  sale  was  compulsory  under 
the  powers  of  a  private  Improvement  Act  {Fx  parte  Hankins,  13  Sim. 
569),  or  a  Railway  Act  {Re  TJie  Manchester  and  Sonthport  Railrvay 
Company,  19  Be.  365).  See  also  Haynes  v.  Haynes  (1  Dr.  &  S.  426);  Re 
Ragot's  Settlement  (31  L.  J.,  Eq.  772,  10  W.  R.  607);  Andrew  \.  Andrew 
(8  D.  M.  &  G.  336);  Sugd.  R.  P.  Stat.  360. 

But  where  a  testator  has  given  an  option  to  A.  to  purchase  an  estate  of 
the  testator's  after  his  death,  which  option  is  accepted  and  the  purchase 
completed,  the  purchase-money,  if  the  estate  be  specifically  devised,  de- 
volves according  to  the  limitations  of  the  will,  in  the  same  way  as  the 
estate  would  have  done  in  case  A.  had  not  decided  to  purchase  (Fmuss  v. 
Smith,  2  De  G.  &  S.  722). 

Real  estate  was  conveyed  to  trustees  upon  trust,  after  certain  life  estates, 
for  such  persons  as  A.  should  by  deed  or  -will  appoint,  and,  in  default,  for  the 
children  of  five  persons  named.  The  trustees  were  empowered,  with  the 
consent  of  the  life-tenants,  to  sell  the  settled  property,  and  invest  the  pro- 
ceeds in  other  real  estate  to  be  settled  to  the  same  uses.  A.  in  exercise  of  his 
power,  by  will  dated  in  1846,  appointed  the  settled  estate  to  trustees  upon 
trust  to  sell  and  to  pay  the  proceeds  to  the  children  of  B.,  and  he  devised 
all  other  his  real  estate,  not  thereinbefore  specifically  disposed  of,  to  his 
wife.  In  1849  the  trustees  of  the  settlement,  with  the  requisite  consents, 
sold  the  settled  estate;  but  on  the  death  of  A.,  which  took  place  in  1850, 
the  purchaser's  conveyance  was  not  executed  by  one  of  the  trustees,  and 
the  purchase-money  was  unpaid.  It  was  held  that  there  was  an  ademption, 
that  the  appointment  by  the  will  of  A.  had  no  effect,  either  on  the  new 
estate  to  be  purchased  with  the  produce  of  the  settled  estate  or  on  the  pur- 
chase-money which  stood  in  its  place ;  and  that  the  widow  and  residuary 
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WILL  SPEAKS,  FROM  WHAT  PERIOD. 

XXIV.  And  be  it  further  enacted,  That  every  will  shall  be  a.  win  shaii 

•^  be  construed 

construed,  with  reference  to  the  real  estate  and  personal  estate  to  speak,  as 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  exe-  comprised, 
cuted  immediately  before  the  death  of  the  testator,  unless  a  death  of  tuo 
contrary  intention  shall  appear  by  the  will  (i).  ^^    °''' 

legatee  of  A.  was  entitled  to  the  purchase-money  of  the  settled  estate 
iGale  V.  Gale,  21  Be.  3i9). 

The  will  of  A.  (entitled  under  the  uses  of  a  settlement  to  the  reversion  Reversion, 
in  fee  of  settled  lands)  was  made  before  1838;  it  M'as  held  to  be  revoked  before  1838, 
by  a  deed  dated  after  1838,  revoking  the  uses  of  the  settlement,  and  limit-  revoked, 
ing  the  settled  estates  to  A.  in  fee,  and  that  the  reversion  in  fee  of  which 
A.  was  seised  at  the  time  of  his  death,  did  not  pass  by  the  will  {Lord 
Langford  v.  Little,  2  J.  &  L.  613;  see  also  Walker  v.  Armstrong,  21  Be. 
284;  Cowper  v.  Mantell,  22  Be.  223,  231 ). 

By  a  bequest  of  "  all  my  Great  Western  Eailway  shares  and  all  other  Railway 
"  the  railway  shares  which  I  shall  be  possessed  of  at  the  time  of  my  de-  verted  into 
"  cease  to  A.,"  it  was  held  that  there  passed  to  the  legatee  the  testator's  stock. 
Great  Western  Railway  shares,  which  he  had  at  the  time  of  making  his 
will,  though  after  that  time  they  were  duly  converted  into  consolidated 
stock,  under  the  authority  of  an  act  of  parliament ;  but  that  consolidated 
stock  in  the  same  company,  purchased  by  the  testator  after  the  date  of  his 
will,  did  not  pass  {Oakes  v.  Oakes,  9  Ha.  666).     See  also  Re  Pilkingto?i's 
Trusts  (6  N.  R.  246). 

(i)  This  section  makes  a  will  speak,  with  refei-ence  to  the  property  com-  -will  speaks 
prised  in  it  (i.  e.  with  reference  to  any  gift  contained  in  the  will,  see  (rib-  ^°™  property 
son  V.  Gibson,  1  Drew.  61,  62),  and  only  as  to  the  property  comprised  in  only. 
it,  as  from  the  death  of  the  testator ;  it  does  not  extend  to  the  testator's 
capacity,  so  as  to  render  valid  a  will  executed  during  minority  of  a  testator 
who  died  after  attaining  majority  (see  note  to  sect.  7,  ante,  p.  9)  ;  or  (it  is 
apprehended)  so  as  to  make  good  the  will,  executed  during  coverture,  of  a 
testatrix  who  died  a  widow  (see  Ite  Wollaston,  9  Jur.,  N.  S.  727) ;  nor 
does  it  extend  to  the  objects  of  the  testator's  bounty  (Sugd.  R.  P.  Stat.  330). 
Thus,  where  a  sum  of  money  was  bequeathed  to  trustees,  upon  trust  for  A. 
for  life,  or  until  her  marriage,  and  A.,  who  was  a  widow  at  the  date  of  the 
will,  married  again  in  the  testator's  lifetime,  and  the  testator  died  without 
re-executing  his  will,  it  was  held  that  A.  was  not  entitled  to  any  interest 
under  the  will  {Bullock  v.  Bennett,  7  D.  M.  &  G.  283). 

It  would  seem  also  that  sect.  24  is  not  applicable  to  the  construction  of  a 
clause  excepting  property  from  the  operation  of  the  will ;  see  Hughes  v. 
Jones  (1  H.  &  M.  765). 

But,  so  far  as  the  property  comprised  in  the  will  is  concerned,  to  exclude 
the  application  of  this  section,  the  "  contrary  intention  "  must  appear  on 
ihe  will,  and  must  have  a  continuing  operation  down  to  the  death  of  the 
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testator.  The  will  must  be  taken  as  if  executed  immediately  before  the 
death,  and  when  so  taken  must  show  a  "  contrary  intention  "  (^Thovias  v. 
Jones,  1  D.  J.  &  S.  63,  83,  per  Lord  Westbury,  C.) 

But  a  devise  of  all  the  real  estate  of  which  "  I  am  now  seised,"  notwith- 
standing this  section,  passes  only  the  real  estates  belonging  to  the  testator 
at  the  date  of  his  will,  and  not  any  subsequently-acquired  estates  ( Cole  v. 
ScoU,  1  M'N.  &  G.  518 ;  Hutchinson  v.  Barron,  6  H.  &  N.  583  ;  9  W.  R. 
538 ;  Williams  y.  Owen,  2  N,  R.  585).  But  in  Cole  v.  Scott  the  word 
"  now  "  was  used  in  two  other  parts  of  the  will  with  reference  clearly  to 
its  date,  a  fact  which  formed  one  of  the  grounds  for  the  decision  of  the 
Lord  Chancellor.  See  also  Heplmrn  v.  SMrving  (4  Jnr.,  N.  S.  651)  ;  Re 
Otley  and  Ilkley  Railway  ( 34  Be.  525). 

By  a  will  dated  in  1835,  the  testator  devised  in  the  following  words,  "  all 
the  freehold  lands  and  hereditaments  of  or  to  which  I  or  any  person  in 
trust  for  me  am,  is  or  are  seised."  By  a  codicil  of  1845  the  testator  devised  all 
the  lands  comprised  in  and  devised  by  his  said  will,  to  uses  ;  real  estate  ac- 
quired by  the  testator  after  the  date  of  the  codicil  was  held  to  pass  by  the 
will  and  codicil  (^Lacly  Langdale  v.  Briggs,  3  S.  &  G.  254;  8  D.  M.  &  G. 
391 ;  see  also  Doe  v.  Walker,  12  M.  &  W.  591 ;  Lord  Lilford  v.  Powys- 
Keck,  30  Be.  300  ;  Strevens  v.  Bayley,  8  Ir.  C.  L.  Rep.  410 ;  Jepson  v. 
Key,  2  H.  &  C.  873 ;  Hawkins,  Constr.  Wills,  18). 

And  in  0'  Toole  v.  Browne  (3  E.  &  B.  572 ),  a  residuary  gift  to  exe- 
cutors, upon  trust  to  sell  and  invest  the  proceeds  on  security,  in  which  the 
words  "  my  estate  and  effects  "  were  used  in  connection  with  words  appli- 
cable to  personalty,  was  held  to  pass  after-acquired  real  estate  ;  and  a  like 
decision  was  given  under  similar  circumstances  in  Stokes  v.  Salomons  (15 
Jur.  483)  ;  see  also  Bobson  v.  Bowness  (L.  R.,  5  Eq.  404). 

An  annuity  by  way  of  rent-charge  given  by  will  was  extinguished  by  a 
subsequent  conveyance  by  deed,  by  the  testator  to  the  annuitant,  of  part  of 
the  property  charged  with  the  annuity  {Hewson  v.  Carolin,  17  L.  T.  296). 
But  now  see  22  &  23  Vict.  c.  35,  s.  10. 

A  gift  of  "  my  new  three  and  a  quarter  per  cent,  annuities  "  was  held  to 
comprise  all  the  new  three  and  a  quarter  per  cent,  annuities  which  the  tes- 
tator had  at  his  death  (  Goodlad  v.  Burnett,  1  K.  &  J.  341).  In  that  case 
V.  C.  Wood  illustrated  this  section  thus  :  "  If  I  refer  to  a  particular  thing, 
e.  g.,  a  ring,  or  a  horse,  and  bequeath  it  as  *  my  ring,'  or  '  my  horse,'  it 
would  seem  that  the  contrary  intention,  to  which  the  24th  section  refers, 
*  appears  by  the  will,'  and  the  will  speaks  from  the  date  of  its  execution ; 
but  when  a  bequest  is  of  that  which  is  generic,  of  that  which  may  be  in- 
creased or  diminished,  the  Act  requires  something  more  on  the  face  of  the 
will,  for  the  purpose  of  indicating  such  '  contrary  intention'  than  the  mere 
circumstance  that  the  subject  of  the  bequest  is  designated  by  the  pronoun 
*my.'"  See  also  Bouglas  v.  Douglas  (Kay,  400);  Trinder  v.  Trinder 
(L.  R.,  1  Eq.  695);  Re  Gibson  (L.  R.,  2  Eq.  669). 

And  a  gift  of  all  the  moneys  "  I  possess  in  the  A.  bank,  or  in  the  com- 
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pany's  funds,"  will  pass  all  the  moneys  answering  those  descriptions  at  the  moneys  I 

D0SS6SS  in  tho 
death  of  the  testator  {Hepburn  v.  Skirving,  4  Jur.,  N.  S.  651).  ^,  bank." 

A  gift  of  all  the  interest  and  claim  of  the  testator  on  household  property  au  the  in- 
at  P.  of  which  the  testator  was  mortgagee  will  pass  arrears  of  interest  ^ortg^ed 
owing  at  the  testator's  death  as  well  as  the  principal  {Gihion  v.  Giibon,  property. 
13  C.  B.  211,  17  Jur.  416). 

In  Lloyd  v.  Davis  (15  C.  B.  76, 18  Jur.  105),  a  devise  to  three  daughters  Variation  on 
as  tenants  in  common  was  to  be  varied  on  the  marriage  of  any  one  of  d^^h^re? 
them ;  it  was  held  that  the  marriage  contemplated  was  a  marriage  in  the 
testator's  lifetime,  or  at  all  events  within  twelve  months  after  his  death ; 
and  that,  in  the  event  of  no  marriage  taking  place  within  that  time,  the 
proposed  variation  would  not  take  effect. 

A  devise  of  "  all  my  Quendon  Hall  estates  in  Essex  "  in  a  will  of  1844  "  All  my 
was  held  not  to  pass  small  additions  to  what  were  clearly  comprised  in  the  Halfes-'' 
devise,  which  additions  were  acquired  by  the  testatrix  after  the  date  of  tates." 
her  will,  although  she  had  contracted  to  purchase  some  of  them  before  that 
date  {Weih  v.  Byng,  1  K.  &  J.  580).    But  the  term  "  Quendon  Hall  es- 
tates "  was  not  a  recognized  appellation  of  any  particular  property,  and 
extrinsic  evidence  was  admitted  to  show  what  the  testatrix  understood  to  be 
comprised  in  that  arbitrary  designation. 

And  an  exoneration  "  from  all  claims  in  respect  of  moneys  laid  out  by  Exoneration 
me  in  improvements  of  the  estates  in  Scotland,  and  which  money  has  for  moMv^* 
according  to  the  laws  of  Scotland  been  charged  thereon,"  was  bell  to  apply  charged  on 
only  to  moneys  charged  at  the  date  of  the  will,  and  not  to  money  afterwards   Scotland. 
laid  out  and  charged,  nor  even  to  money  then  laid  out,  but  afterwards 
charged  {Douglas  v.  Douglas,  Kay,  400). 

In  each  of  the  cases.  Price  v.  Parker  (16  Sim.  198)  and  Trimmell  v.   Married 
Fell  (16  Be.  539),  the  will  of  a  married  woman,  which  was  invalid  on  its  g^ercMng  "' 
execution  from  not  being  within  the  terms  of  the  power  under  which  the  power. 
will  purported  to  be  made,  was  not  read  and  construed  as  if  executed  im-  , 

mediately  before  the  testatrix's  death,  at  which  period  the  execution  would 
have  been  valid. 

So  also,  where  a  fund  was  limited  in  trust  for  such  of  the  children  of  a 
marriage  as  the  husband  and  wife  should  jointly  appoint,  and  in  default  of 
joint  appointment,  then  as  the  survivor  at  any  time  or  times  "  after  the 
decease  of  the  other"  should  by  deed  or  will  appoint,  the  power  was  not 
exercised  by  the  will  of  the  husband  made  in  the  lifetime  of  the  wife,  though 
he  in  the  event  was  the  survivor  (  Cave  v.  Cave,  8  D.  M.  &  G.  131). 

But  if  the  time  for  the  exercise  of  the  power  be  not  expressly  defined,  it  General 
would  seem  that  a  general  power  of  appointment  over  an  equitable  estate,  eqiTitabie^'' 

given  to  the  survivor  of  two  persons,  to  be  executed  by  deed  or  will,  would  estate,  given 

to  the  sur- 
be  well  executed  by  a  will  made,  during  the  lives  of  both  the  persons,  by  vjvor  of  two 

the  one  who  in  the  event  proved  to  be  the  survivor  (Sugd.  R.  P.  Stat.  379).  persons. 

Such  a  general  power,  which  may  be  used  for  the  benefit  of  the  person 
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entitled  to  exercise  it,  is  equivalent  to  ownership,  and  is  in  fact  a  right  of 
exercising  ownership  which  will  certainly  belong  to  one  of  two  persons, 
though  it  is  for  the  moment  uncertain  in  which  of  those  two  it  will  actually 
become  vested.  A  power  to  the  survivor  of  two  persons  to  declare  a  trust 
for  his  own  benefit  is  not  to  be  distinguished  in  principle  from  a  trust  for 
the  benefit  of  the  survivor ;  the  one  is  a  contingent  trust,  the  other  a  con- 
tingent power  ;  and  as  in  equity  a  contingent  interest  is  alienable  by  will, 
it  would  seem  there  is  nothing  to  prevent  a  person  who  has  a  contingent 
right  to  appoint  an  estate  for  his  own  benefit  from  exercising  that  power 
subject  to  the  contingency,  or  to  prevent  the  instrument  so  executed  from 
becoming  a  valid  execution  of  the  power  so  soon  as  the  contingency 
happens.  It  is  not  necessary  that  the  authority  should  exist  at  the  time  of 
execution  of  the  will  if  it  be  afterwards  acquired  and  be  subsisting  at  the 
death  of  the  testator  ;  in  such  case  the  will  is  entitled  to  the  benefit  of  the 
more  liberal  rule  of  interpretation  provided  by  the  24th  section  of  the  Act. 
(It  must  be  borne  in  mind  that  this  applies  only  to  general  powers  affecting 
equitable  estates.)  Thus  where  a  general  equitable  power  of  appointment 
over  real  estate  was  given  to  the  survivor  of  A.  and  B.,  and  A.,  who  was  a 
married  woman,  but  under  her  marriage  settlement  possessed  testamentary 
capacity,  made  her  will  in  1838  in  the  lifetime  of  B.,  and  B.  afterwards  died 
in  the  lifetime  of  A.,  who  did  not  re-execute  her  will,  it  was  held  that  a 
general  devise  of  real  estate  contained  in  the  will  of  A.  was  ( by  sect.  24)  to 
betaken  as  if  it  had  been  executed  immediately  before  the  death  of  A.,  and 
was  (by  sect.  27)  a  good  execution  of  the  power  given  to  the  survivor  of  A. 
and  B.  {Tliomas  v.  Jones,  2  J.  &  H.  475,  1  D.  J.  &  S.  63).  Compare  the 
notes  to  sect.  8,  ante,  p.  9,  and  to  sect.  27,  post,  p.  49. 

A  specific  gift  of  leaseholds  for  all  the  residue  of  the  term  therein  of  the 
testator  was  held  to  pass  the  fee  which  was  acquired  by  the  testator  between 
the  date  of  his  will  and  the  day  of  his  death  {Strnthers  v.  Struthers,  5  W. 
R.  809;  Miles  v.  Miles,  L.  R.,  1  Eq.  462;  Cox  v.  Bennett,  6  Eq.  422). 
But  if  the  intention  to  be  gathered  from  the  will,  taken  as  a  whole,  is  clearly 
to  deal  only  with  leaseholds,  then  subsequently-acquired  real  estate  will  not 
pass  {Piercer.  Attorney- General,  Pierce y.  Harrison,  3  W.  R.  612)  ;  and 
a  devise  to  B.  of  all  a  testator's  freehold  estates  which  he  purchased  of  C. 
will  not  include  a  small  piece  of  leasehold  mixed  up  and  held  with  the  free- 
hold, of  which  leasehold  the  testator  purchased  from  another  person  the 
reversion  in  fee  after  the  date  of  the  devise  {Emuss  v.  Smith,  2  De  G.  &  S. 
722 ;  see  Sugd.  R.  P.  Stat.  365). 

The  specific  character  of  a  residuary  devise  is  not  altered  by  this  section 
{Hensman  v.  Fryer,  L.  R.,  3  Ch.  App.  420 ;  the  case  is  going  to  the  House 
of  Lords). 

See  also  Wheeler  v.  Thomas  (7  Jur.,  N.  S.  699),  where  the  will  of  a 
testator,  who  after  the  date  thereof  became  lunatic,  was  held  to  speak  as 
from  its  date  and  not  from  the  death  of  the  testator. 

See  also  the  notes  to  ss.  26,  27,  33,  post. 
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Sect.  25. 
LAPSED  AND  VOID  DEVISES. 

XXV.  And  be  it  further  enacted,  That,  unless  a  contrary  a  residuary 
intention  shall  appear  by  the  will,  such  real  estate  or  interest  include  es- 
therein  as  shall  be  comprised  or  intended  to  be  comprised  in  prised  in 
any  devise  in  such  will  contained,  which  shall  fail  or  be  void  v^oid^deTi^s. 
by  reason  of  the  death  of  the  devisee  in  the  lifetime  of  the  tes- 
tator, or  by  reason  of  such  devise  being  contrary  to  law  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  such  will  (A). 


(7;)  This  section  is  to  be  constraed  on  the  principle  of  assimilating  a  On  what 
residuary  devise  of  real  astate  to  a  like  bequest  of  personalty  ( Carter  v.  F"'"'2M  ^*^' 
Haswell,  3  Jur.,  N.  S.  788,  5  W.  R.  388  ;  Dady  v.  Hartridge,  1  Dr.  &  S.  be  construed. 
236).    And  see  Hiclison  v.  Wolfe  (7  Ir.  Ch.  Rep.  452,  9  Ir.  Ch.  Rep.  144); 
Sugd.  R.  P.  Stat.  373.     But  the  Act  does  not  alter  the  specific  nature  of  a 
residuary  devise  ;  ante,  p.  46. 

Where  estate  X.  was  devised  to  B.  in  fee,  and  there  was  a  residuary 
devise  of  "  all  my  freehold  hereditaments  not  hereinbefore  devised,"  to  the 
same  person,  B.,  for  life,  with  remainders  over,  and  B.  died  in  testator's 
life-time,  the  residuary  devise  was  held  to  include  estate  X.  ( Green  v. 
Dunn,  20  Be.  6)  ;  and  a  devise  of  "  all  other  real  estate  of  which  I  may 
die  possessed,"  is  a  residuaiy  devise  within  this  section,  and  will  include  an 
estate  comprised  in  a  specific  devise  which  has  lapsed  on  account  of  the 
death  of  the  specific  devisee  in  the  testator's  life-time  ( Cogswell  v.  Arm- 
strong, 2  K.  &  J.  229)  ;  see  also  Bernard  v.  Minshull  (Joh.  276),  the 
case  of  a  married  woman  having  a  testamentary  power  of  appointment. 
And  where,  by  mistake,  there  was  a  specific  devise  to  uses  which,  being 
non-existent,  were  incapable  of  taking  effect,  the  specifically  devised  estate 
was  held  to  be  included  in  the  residuary  devise  ( CuUha  v.  Cheese,  7  Ha. 
236  J  see  Sugd.  R.  P.  Stat.  373) ;  and  the  decision  was  the  same  in  the 
case  of  a  void  trust  in  favour  of  a  charity  (  Carter  v.  JIasmell,  ubi  svp.) 

From  the  above  cases  it  will  be  seen  that  the  words  "  not  hereinbefore  Evidence  of 
devised,"  "  all  other  my  estates,"  were  held  not  to  be  sufficient  evidence  of  te^t^onf  '"" 
the  "  contrary  intention"  required  by  this  section ;  and  that  the  intended 
devise  in  Culsha  v.  Cheese  to  uses  which  the  testator  erroneously  supposed 
to  be  in  existence,  and  the  intended  devise  to  charitable  purposes  in  Carter 
V.  Haswell,  were  also  held  to  be  insufficient  evidence  of  contrary  intention. 
See  further  as  to  the  construction  to  be  put  upon  the  words  "  not  herein- 
before disposed  of,"  Earl  of  Uardwicke  v.  Bonglas  (7  C.  &  F.  795)  ;  Gale 
V.  Gale  (21  Be.  349,  ante,  p.  42)  ;  and  see  Bavis  v.  Bennet  (30  Be.  226). 

But  where  a  married  woman,  having  a  general  power  to  appoint  by  will  Exercise  of 

estates  A.  and  B.,  devised  estate  A.  to  her  husband  for  life,  and  subiect  po^f  ofap- 
'  >  J  '^  "  pointment  by 

thereto  to  trustees  upon  the  trusts  after  mentioned,  and  then  devised  "  all  married 
other  the  hereditaments  comprised  in  the  settlement  not  hereinbefore  dis-  '*^''""*°- 
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Sect,  26. 


A  general  de- 
vise of  lands 
shall  include 
copyhold  and 
leasehold  as 
well  as  free- 
hold lands. 


THE  NEW  STATUTE  OF  WILLS, 
GENERAL  DEVISE  —  COPYHOLDS,  LEASEHOLDS. 

XXVI.  And  be  it  further  enacted,  That  a  devise  of  the  land 
of  the  testator,  or  of  the  land  of  the  testator  in  any  place  or  in 
the  occupation  of  any  person  mentioned  in  his  will,  or  othei'wise 
described  in  a  general  manner,  and  any  other  general  devise 
which  would  describe  a  customary,  copyhold  or  leasehold  estate, 
if  the  testator  had  no  freehold  estate  which  could  be  described 
by  it,  shall  be  construed  to  include  the  customary,  copyhold  and 
leasehold  estates  of  the  testator,  or  his  customary,  copyhold  and 
leasehold  estates,  or  any  of  them,  to  which  such  description 
shall  extend,  as  the  case  may  be,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the  will  (Z). 


A  general  gift 
siiall  include 
estates  over 
which  the 
testator  has  a 
general  power 
of  appoint- 
ment. 


GENERAL  DEVISE — APPOINTMENT. 

XXVII.  And  be  it  further  enacted.  That  a  general  devise  of 
the  real  estate  of  the  testator,  or  of  the  real  estate  of  the  tes- 
tator in  any  place  or  in  the  occupation  of  any  person  men- 
tioned in  his  will,  or  otherwise  described  in  a  general  manner, 
shall  be  construed  to  include  any  real  estate  or  any  real  estate 


Legacies  to 
creditors, 


Wilson  V. 

Eden. 

Leaseholds. 


posed  of"  to  another  person,  the  trusts  of  estate  A.  being  to  sell,  pay  cer- 
tain legacies,  and  dispose  of  the  residue  for  charitable  purposes ;  the  devise 
of  "  all  other  the  hereditaments,  &c.,"  was  held  to  be  specific,  and  the  void 
gifts  to  the  charities  did  not  pass,  but  devolved  as  in  default  of  appointment 
{Re  Brown,  1  K.  &  J.  522  ;  but  see  Re  Spooner^s  Trust,  post,  p.  50). 

A  direction  by  will  to  pay  the  testator's  just  debts,  including  the  debts 
not  paid  in  full  proved  under  a  commission  of  bankruptcy,  was  held  to  be 
a  bounty,  not  only  in  favour  of  the  creditors  who  survived  the  testator,  but 
also  of  the  representatives  of  those  who  pre-deceased  him,  and  there  was  no 
lapse  {Turner  v.  Martin,  7  D.  M.  &  G.  429). 

{V)  Where  in  the  same  will  there  was  a  gift  of  all  the  testator's  personal 
estate  to  A.,  and  a  devise  of  all  his  manors,  messuages,  lands,  tenements 
and  hereditaments  in  the  counties  of  York  and  Durham,  and  all  other  his 
real  estates,  to  B.  and  C.  and  their  heirs,  to  uses,  it  was  held  (in  opposition 
to  the  judgment  of  Lord  Langdale,  M.  R.,  11  Be.  237)  by  the  Court  of 
Exchequer  (  Wilson  v.  Eden,  5  Exch.  752),  and  the  Court  of  Queen's  Bench 
(18  Q.  B.  474),  and  by  Sir  John  Romilhj,  M.  R.  (16  Be.  153),  that  the 
testator's  leaseholds  for  years  passed  to  B.  and  C.  along  with  the  real  estate, 
and  not  to  A.  as  part  of  the  personal  estate.  But  where  the  word  "  free- 
hold "  is  prefixed  to  a  similar  general  description,  the  leasehold  will  not 
pass  {Stone  v.  Greening,  13  Sim.  390).  A  devise  of  "  all  my  property, 
whether  freehold  or  personal  and  wheresoever  situate,"  will  pass  copyholds 
{Reeves  v.  Baker,  18  Be.  372). 
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Sect.  27. 
to  which  such  description  shall  extend  (as  the  case  may  be), 

Avhich  he  may  have  power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the  will ;  and  in  like 
manner  a  bequest  of  the  personal  estate  of  the  testator,  or  any 
bequest  of  personal  property  described  in  a  general  manner, 
shall  be  construed  to  include  any  personal  estate,  or  any  per- 
sonal estate  to  which  such  description  shall  extend  (as  the  case 
may  be),  which  he  may  have  power  to  appoint  in  any  manner 
he  may  think  proper,  and  shall  operate  as  an  execution  of  such 
power,  unless  a  contrary  intention  shall  appear  by  the  will  {m). 

(w)  Under  the  new  law  it  is  absolutely  necessary  to  show  a  "  contrary  Contrast 
intention"  to  exclude  the  exercise  of  a  general  power  by  a  general  devise,  and"new  Uw 
whilst  under  the  old  law  it  was  needful  to  show  the  intention  to  exercise  ^  *"  exercise 
the  power;  the  appointees  are  therefore  in  a  more  favourable  position  under  power, 
the  new  than  under  the  old  law  {Lake  v.  Curi'ie,  2  D.  M.  &  G.  548;  Walker 
V.  Banks,  25  L.  T.  267).     There  is  no  "  contrary  intention"  within  the 
meaning  of  the  statute,  unless  the  will  contains  something  inconsistent 
with  the  view  that  the  general  devise  or  bequest  was  meant  as  an  execution 
of  the  power  {Scriven  v.  Sandom,  2  J.  &  H.  743).     And  to  exclude  the 
application  of  the  27th  section,  the  "  contrary  intention"  must  have  a  con- 
tinuing operation  down  to  the  death  of  the  testator ;  the  will  must  be  taken 
as  if  executed  immediately  before  the  death,  and  when  so  taken  must  show 
on  the  face  of  it  an  intention  of  depriving  the  general  devise  of  the  effect 
given  to  it  by  the  statute  {Thomas  v.  Jones,  1  D.  J.  &  S.  63,  83, ^er  Lord 
Chancellor  Westbury').    As  to  what  is  sufBcient  evidence  of  a  contrary 
intention,  see  Pcttinger  v.  AmMer  (L.  R.,  1  Eq.  510). 

A  power  may  be  exercised  by  a  will  bearing  date  before  the  instrument  As  to  date  of 
which  creates  the  power,  if  that  instrument  come  into  operation  in  the  e^ercMng  a 
testator's  lifetime  {Stillman  v.  Weedon,  16  Sim.  26 ;   Cofield  v.  Pollard,  power. 
5  W.  R.  774  ;  Patch  v.  Shore,  2  Dr.  &  S.  589).     But  the  27th  section  ap- 
plies only  to  powers  actually  created  at  the  death  of  the  testator,  and  does 
not  enable  a  testator  to  execute  an  inchoate  power  of  which  he  was  the 
intended  donee  under  the  will  of  a  person  who  survives  him  {Jones  v. 
Southall,  32  Be.  31 ).     In  that  case  the  intending  donor  of  the  power  was 
a  lady  who  had  gone  through  the  ceremony  of  marriage  with  her  deceased 
sister's  husband,  and  her  will  purported  to  be  made  under  a  power  created 
by  a  settlement  executed  prior  to  the  void  marriage ;  the  will  was  held  to 
be  operative  {Southall  v.  Jones,  1  Sw.  &  Tr.  298,  30  Be.  187). 

A  power  in  a  marriage  settlement  to  appoint  to  all  and  every  "  person  General 
or  persons,  child  or  children,"  is  a  general  power  {Cofield  v.  Pollard,  ubi  PO'"^"^"^ 
supra). 

Under  a  settlement  a  testator  had  a  power  of  appointment  over  estate  B., 

W.  E 
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General  but  no  such  power  over  estate  A.     By  his  will  he  confirmed  the  settlement, 

powers.  ^^^  devised  generally  all  his  real  estate  to  uses  different  from  those  of  the 

settlement.  It  was  held  that  the  will  exercised  the  power  and  passed  estate 
B.,  and  that  the  confinnation  of  the  settlement  had  reference  to  estate  A. 
(^Lake  V.  Currie,  2  D.  M.  &  G.  536).  And  where  a  testator,  who  under  a 
settlement  had  a  general  power  of  appointment  over  certain  leaseholds, 
made,  for  purposes  different  from  those  of  the  settlement,  a  general  be- 
quest, subject  (as  to  such  of  his  property  as  was  comprised  in  the  settle- 
ment) to  that  settlement  which  he  thereby  confirmed  in  all  respects,  this 
was  held  to  be  an  exercise  of  the  general  power,  notwithstanding  the  words 
confirming  the  settlement  {Hidchins  v.  Osborne,  3  De  G.  &  J.  142). 

A  testatrix  (a  widow)  in  the  exercise  of  a  power  created  by  the  will  of  S., 
appointed  a  sum  of  stock  to  Joseph  and  John  and  her  other  children 
equally ;  she  appointed  all  the  rest  of  the  property  coming  to  her  under 
the  will  of  S.  to  her  children  living  at  her  death  equally,  and  she  consti- 
tuted Joseph  "her  residuary  legatee;"  John  died  before  her.  It  was  held 
that  the  general  residuary  appointment  passed  John's  share  to  Joseph 
(^Re  Spooner's  Trust,  2  Sim.,  N.  S.  129;  but  see  Be  Brown,  1  K.  &  J. 
528;  and  ante,  p.  48).  See  also  Biisli  v.  Cowan,  32  Be.  228;  4  Dav,  Conv. 
by  Waley,  238,  n.  (*). 

This  section  is  applicable  to  married  women  having  testamentary  powers 
of  appointment  exerciseable  during  coverture  equally  with  persons  sui 
juris,  and  so  it  would  seem  are  the  10th  and  other  sections  of  the  Act 
(^Bernard  v.  MinsTiull,  Joh.  276). 

A  testatrix  having  a  general  power  to  appoint  10,000Z.  secured  by  a 
term  of  years  in  freehold  estates,  and  having  also  a  general  power  of 
appointment  over  the  estates  so  charged,  by  her  will  devised  all  her  lands 
to  A.  for  life,  remainder  to  B.  in  tail,  and  she  gave  the  residue  of  her  per- 
sonal estate  to  A. ;  it  was  held  that  the  10,000Z.  passed  under  the  residuary 
gift  of  the  personalty  (  Clifford  v.  Clifford,  9  Ha.  675). 

In  Hawtliorn  v.  Shedden  (3  S.  &  G.  293),  general  pecuniary  legacies 
were  held  to  be  payable  out  of  personal  estate  over  which  the  testatrix  had 
a  general  power  of  appointment,  although  in  her  will  no  particular  fund 
was  indicated  ;  the  assets  of  the  testatrix  not  comprised  in  the  power,  being 
insufficient  to  pay  the  legacies.  See  Sugd.  Pow.  310  ;  Wilday  v.  Ba/rnett 
(L.  R.,  6  Eq.  193). 

A  married  woman  having  a  general  power  over  personalty  worth  a  little 
more  than  2,600Z.,  to  the  interest  of  which  she  was  entitled  for  life,  and 
having  no  other  property  except  a  reversionary  interest  contingent  on 
her  surviving  her  mother  (which  did  not  happen),  gave  2,600Z.  to  her 
husband,  and  this  was  held  to  be  a  good  exercise  of  the  power  indepen- 
dently of  the  statute  {Shelf or d  v.  Acland,  23  Be.  10);  and  the  bequest 
by  a  married  woman  of  "  the  property  which  she  might  be  possessed  of  or 
entitled  to  at  her  decease,"  was  held  to  pass  personal  property  over  which 
she  had  only  a  general  power  of  appointment  {Franchcomhe  v.  Haymard, 
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Sect.  28. 
FEE-SIMPLE  WITHOUT  WORDS  OF  LIMITATION. 

XXVIII.  And  be  it  further  enacted,  That  where  any  real  a  devise 

iiiiiii'i  •!  1        n  T     •      without  any 

estate  shall  be  devised  to  any  person  without  any  words  oi  limi-  words  of 
tation,  such  devise  shall  be  construed  to  pass  the  fee-simple,  or  pass  the  fee. 
other  the  whole  estate  or  interest  which  the  testator  had  power 

9  Jur.  344).     That  no  reference  to  a  general  power  is  necessary  in  an  in-  General 
strument  containing  a  general  gift  or  derise,  see  further  Harrington  v.      ^ 
Harrington  (13  Sim.  318) ;   Walker  v.  Banks  (25  L.  T.  267). 

See  further  Chamierlain  v.  Hutchinson  (22  Be.  444);  Attorney- 
General  V.  Braekenhury  (1  H.  &  C.  782);  Eccles  v.  Cheyne,  note  to  s.  33, 
post,  p.  56  ;  Lefevre  v.  Freeland  (24  Be.  403). 

The  27th  section  does  not  apply  to  special  or  particular  powers  ;  see  Re  Special 
Caplin  (6  N.  R.  17)  ;  Russell  v.  Russell  (12  Ir.  Ch.  Rep.  377).     Thus,  a  s.T7^5^snot 
married  woman  had  special  powers  over  two  sums  amounting  together  to  *PP^y  *°- 
8,000?.;  she  was  also  entitled  to  a  contingent  reversionary  interest,  and  to 
a  sum  less  than  100?.  as  the  apportioned  part  of  her  separate  income.     Her 
will,  purporting  to  dispose  of  all  her  present  and  future  property  and  in- 
come, hut  not  referring  to  any  power,  was  held  not  to  he  an  exercise  of  her 
above-named  special  powers,  and  to  be  operative  only  on  the  sum  less  than 
the  100?.  {Evans  v.  Evans,  23  Be.  1).    And  where  a  father  had  power 
to  appoint  certain  personalty  amongst  his  children,  his  will,  devising  and 
bequeathing  in  general  terms  all  his  real  and  personal  estate  to  a  child,  one 
of  the  objects  of  the  power,  was  held  to  be  inoperative  as  to  such  personalty 
{Cloves  V.  Awdry,  12  Be.  604 ;  see  also  Moss  v.  Harter,  2  S.  &  G.  458; 
Elliott  V.  Elliott,  15  Sim.  321). 

A  testator,  having  power  to  charge  an  estate  with  500Z.  in  favour  of  his  Special 
younger  children,  and  to  limit  a  term  for  securing  that  sum,  devised  the  es-  cise  oVin^*"^ 
tate,  subject  to  legacies  to  his  younger  children  to  the  amount  of  500?.,  but  particular 
without  limiting  any  term,  and  without  referring  to  his  power;  it  was  held 
that  by  the  will  the  estate  was  well  charged  with  the  600?.  (Bavies  v. 
Bavies,  7  W.  R.  85). 

A  general  bequest  by  will  in  which  the  word  "  appoint  "  occuiTed  was 
held  to  exercise  a  special  power  of  appointing  amongst  children  (^Pidgeley 
V.  Pidgeley,  1  Col.  255).     Sed  gu. 

A  power  of  revocation  is  not  exercised  by  an  instrument  of  appointment  Power  of 
referring  generally  to  and  expressed  to  be  in  exercise  of  every  power  en-  exlirc^e'of'. 
abling  the  appointor,  provided  there  be  other  property  to  which  the  ap- 
pointment can  apply  {Pomfret  v.  Perring,  5  D.  M.  &  G.  775). 

And  a  general  revocatory  clause  in  the  will  of  1855  of  a  married  woman, 
as  that  clause  was  in  general  terms,  not  referring  to  the  power  or  the  sub- 
ject of  the  power,  did  not  revoke  a  prior  will  of  1846,  made  in  exercise  of 
the  married  woman's  general  power  {Re  Merritt,  1  Sw.  &  Tr.  112  ;  32 
L.  T.  78). 

See  also,  on  the  27th  section,  Hawkins,  Constr.  Wills,  27. 

E  2 
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Sect.  28. 


THE  NEW  STATUTE  OF  "WILLS, 

to  dispose  of  by  will  in  such  real  estate,  unless  a  contrary  inten- 
tion shall  appear  by  the  will  («). 


Words  im- 
porting 
failure  of 


WORDS  IMPOKTINa  FAILURE  OP  ISSUE. 

XXIX.  And  be  it  further  enacted,  That  in  any  devise  or 
bequest  of  real  or  personal  estate  the  words  "  die  without  issue," 


Sect.  28  does 
not  apply  to 
estates  ori- 
ginally cre- 
ated by  will. 


Gift  of  in- 
come, con- 
struction of, 
in  a  parti- 
cular case. 


Devise  with- 
out words  of 
limitation. 


(n)  This  section  does  not  apply  to  an  estate  or  interest  originally  created 
by  the  will,  e.  g.,  an  annuity,  a  gift  of  which  without  words  of  limitation 
is  held,  as  it  would  have  been  before  the  statute  ( Yates  v.  Maddan,  3  M'N, 
&  G.  532  ;  Lett  y.  Randall,  3  S.  &  G.  83,  affirmed,  9  W.  K.  130)  to  be  a 
gift  for  life  only,  though  the  annuity  is  charged  on  real  estate  {Niclwls  v. 
Hawkes,  10  Ha.  342).     See  also  Reay  v.  Rawlinson  (29  Be.  88). 

A  devise  of  freeholds  to  "A.  to  be  kept  in  trust  for  B. ;  that  is,  A.  is  to 
let  the  premises,  and  give  the  rent  to  my  son  B.,  for  his  support,"  passed  the 
freehold  to  B.  absolutely  (Malcolmson  y.  Malcolmson,  17  L.  T.  44  ;  see 
also  ss.  30,  31,  post,  pp.  54,  55). 

Though  generally  a  gift  of  the  income  of  a  fund  carries  the  corpus  as  well 
as  the  income  (  Cloxigh  v.  Wynne,  2  Mad.  188  ;  Humphrey  v.  Humphrey, 
1  Sim.,  N.  S.  536),  it  was  held  by  the  Lords  Justices  {Knight  Bruce,  L.  J., 
dui. )  that,  under  a  bequest  of  a  residue  upon  trust  to  pay  the  dividends  of 
1,500Z.  stock  to  A.  for  life,  and  after  her  death  to  divide  the  dividends 
"  equally  between  B.  &  C,  and  the  survivor  of  them,"  the  survivor  took 
only  a  life  interest  QBlann  v.  Bell,  2  D.  M.  &  G.  775).  See  also  Wetherell 
V.  Wetherell  (4  Gif.  51 ;  1  D.  J.  &  S.  134). 

The  presence  of  words  of  inheritance  in  other  parts  of  a  will  does  not, 
with  reference  to  a  particular  devise  from  which  such  words  are  absent, 
manifest  such  a  "  contrary  intention  "  within  the  meaning  of  this  section, 
as  to  cut  down  the  particular  devise  to  an  estate  for  life  (  Wisden  v.  Wis- 
den,  2  S.  &  G.  396,  405). 

The  section  does  not  apply  to  a  devise  with  any  words  of  limitation, 
which,  if  inserted,  must  operate  by  their  own  force.  It  is  immaterial  whe- 
ther the  devise  is  of  an  estate  vested  in  the  testator,  or  is  in  execution  of  a 
power  vested  in  him.  And  the  Act  is  equally  applicable  to  a  power  created 
by  will,  and  would,  just  as  in  a  devise  of  an  estate,  supply  words  of  limi- 
tation so  as  to  enable  the  donee  of  the  power  to  appoint  the  fee  simple 
(Sugd.  R.  P.  Stat.  382). 

It  has  not  yet  been  decided  whether  this  section  would  apply  to  a  case 
where,  after  a  devise  without  words  of  limitation,  there  is  a  de^e  over 
also  vrithout  words  of  limitation.  Lord  St.  Leonards  is  of  opinion  that 
such  cases  were  not  within  the  purview  of  the  Act,  and  that  it  would  be 
dangerous  to  extend  it  to  them  (Sugd.  R.  P.  Stat.  382). 

See  also  Brook  v.  Brook  (3  S.  &  G.  280);  and  as  to  charges  upon 
devised  estate,  see  Clifford  v.  Clifford,  note  to  sect,  27,  ante,  p.  50 ;  and 
Tucker  v.  Loveridge  (2  De  G.  &  J.  650). 
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Sect.  29. 
or  "  die  without  leaving  issue,"  or  "  have  no  issue,"  or  any  other  issue  to 

words  which  may  import  either  a  want  or  failure  of  issue  of  any  uving  at  the 
person  in  his  lifetime  or  at  the  time  of  his  death,  or  an  indefinite 
failure  of  his  issue,  shall  be  construed  to  mean  a  want  or  failure 
of  issue  in  the  lifetime  or  at  the  time  of  the  death  of  such  person, 
and  not  an  indefinite  failure  of  his  issue,  unless  a  contrary  in- 
tention shall  appear  by  the  will,  by  reason  of  such  person  having 
a  prior  estate  tail,  or  of  a  preceding  gift  being,  without  any  im- 
plication arising  from  such  words,  a  limitation  of  an  estate  tail 
to  such  person  or  issue,  or  otherwise :  Provided,  that  this  Act  Proyiso. 
shall  not  extend  to  cases  where  such  words  as  aforesaid  import, 
if  no  issue  described  in  a  preceding  gift  shall  be  born,  or  if  there 
shall  be  no  issue  who  shall  live  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining  a  vested  estate  by 
a  preceding  gift  to  such  issue  (o). 

(o)  The  object  of  this  section  is  to  remedy  the  inconvenience  arising  Dying  \ylth- 
from  the  words  "  dying  without  issue,"  and  similar  words,  having  acquired        ™ue. 
a  legal  meaning  different  from  the  popular  meaning  ( Greenrvay  v.  Green- 
way,  1  Gif.  131).    And  mere  presumption  of  intention  is  insufficient  to 
exclude  the  operation  of  this  section  {Ex  parte  Bate,  1  N.  R.  470). 

In  a  devise  or  bequest  to  A.,  but  if  A.  die  in  the  lifetime  of  B.  without 
leaving  issue,  then  over,  the  words  "  without  leaving  issue  "  refer  to  the 
time  of  the  death  of  B.,  and  notwithstanding  that  A.  left  issue  living  at 
his  death,  the  gift  over  will  take  effect,  if  all  the  issue  of  A.  die  in  the  life- 
time of  B.  {Jarman  v.  Vye,  L.  R.,  2  Eq.  784). 

The  section,  however,  has  no  application  to  cases  in  which  the  words  Words  Im- 
"  dying  without  issue"  are  combined  with  other  words,  such  as  "dying  faUu^of 
under  twenty-one ; "  and  a  devise  to  A.,  with  a  limitation  over  on  his  dying  i^>i«' 
without  issue,  "or"  under  twenty-one,  was  held  ("or"  being  read  "and") 
to  give  A.  the  fee  on  his  attaining  twenty-one  {Morris  v.  Morris,  17  Be. 
198) ;  nor  does  the  section  apply  to  cases  in  which  there  are  express  limi- 
tations to  "the  heirs  of  the  bodies"  of  the  first  takers  {Greeny.  Green, 
3  De  G.  &  S.  480).  See  also  Re  Sallery  (11  Ir.  Ch.  Rep.  236).  But  in 
Cfreenmay  v.  Greennay  (ubi  suj?.),  where  a  testator  gave  his  real  and 
personal  estate  to  trustees  in  trust,  as  to  the  annual  income,  for  his  two 
brothers,  or  the  heirs  of  their  bodies  ;  and  if  either  should  die,  leaving  heirs 
of  his  body,  his  share  should  go  to  such  heirs ;  but  if  one  should  die  without 
issue,  then  the  whole  income  should  go  to  the  survivor,  or  in  case  of  his 
death,  to  his  heirs ;  but  in  case  both  should  die  without  issue,  then  the 
whole  property  to  be  divided  amongst  the  testator's  next  of  kin  ;  it  was 
held  by  Stuart,  V.-C,  that  the  gift  over  of  the  personalty  was  valid,  and 
was  not  too  remote  as  depending  on  an  indefinite  failure  of  issue.  See  the 
case,  on  appeal,  2  D.  F.  &  J.  128. 
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Sect.  30. 


A  devise  to 
trustees  or 
executors 
shall  (with 
certain  ex- 
ceptions) 
pass  the  fee 
or  other  the 
■■whole  inte- 
rest of  tes- 
tator. 


THE  NEW  STATUTE  OF  WILLS, 
ESTATE  OF  TRUSTEES. 

XXX.  And  be  it  further  enacted,  That  where  any  real  estate 
(other  than  or  not  being  a  presentation  to  a  church)  shall  be 
devised  to  any  trustee  or  executor,  such  devise  shall  be  con- 
strued to  pass  the  fee  simple  or  other  the  whole  estate  or  inte- 
rest which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate,  unless  a  definite  term  of  years  absolute  or  determin- 
able, or  an  estate  of  freehold,  shall  thereby  be  given  to  him 
expressly  or  by  implication  (p). 


Dying 

without 

Imne. 


Devises  to 
trustees,  pass 
the  fee, 
when. 


Sects.  30,  81, 
compared. 


Under  a  bequest  of  personalty  to  John  and  James  equally,  and  if  John 
shall  die  without  issue,  the  property  bequeathed  to  him  shall  revert  to  the 
sons  of  James ;  it  was  held  that  John  did  not  take  the  absolute  interest  in 
a  moiety  (In  re  O'Bierne,  1  J.  &  L.  352). 

See  also  Mathews  v.  Gardiner  (17  Be.  254);  Re  Allen's  Estate 
(3  Drew.  382);  Harris  v.  Davis  (1  Col.  424) ;  H.  Sugd.  Wills,  96—107  ; 
Sugd.  E.  P.  Stat.  383—388 ;  Hawkins,  Constr.  Wills,  214. 

(^)  See  3Ialcolmson  v.  Malcolmson  (17  L.  T.  44) ;  Spence  v.  Spence 
(12  C.  B.,  N.  S.  199;  10  W.  R.  605). 

With  respect  to  this  and  the  following  section,  it  has  been  said,  that  "  the 
general  result  of  the  two  consecutive  provisions  seems  to  be,  first,  that  a 
devise  to  a  person  upon  any  trust,  or  to  an  executor  as  such,  either  indefi- 
nitely, or  for  any  estate  (except  an  estate  of  freehold,  express  or  implied, 
or  a  definite  term),  will  give  the  fee,  or  other  the  whole  interest,  notmith- 
standing  any  indication  of  a  contrary  intention ;  and,  secondly,  that  a 
devise  to  a  person,  without  such  a  limitation  of  his  estate  as  would  exclude 
all  constructive  modification,  upon  any  trust  or  trusts,  either  not  being  or 
not  including  a  trust  to  continue  for  life  (which  ingredient,  by  letting  in 
the  implication  of  an  estate  for  life,  would  bring  the  case  within  the 
previous  provision),  or  being  or  including  a  trust  to  continue  for  life,  but 
capable  of  outlasting  the  life,  will  likewise  imperatively  give  the  fee,  or 
other  the  whole  interest"  (1  Hayes,  Conv.  396).  Again,  "  the  30th  and  31st 
sections  of  the  Wills  Act  have  been  described  as  obscure  and  even  con- 
flicting: their  meaning,  however,  will  be  apprehended  by  obsemng,  that 
the  30th  section,  which  speaks  of  a  devise  passing,  '  the  fee  simple  or  other 
the  whole  estate  or  interest  of  the  testator,'  relates  to  the  quantity  of  estate 
to  be  taken  by  a  trustee  for  the  purposes  of  the  trust ;  while  the  31st  section, 
which  declares  that  a  devise  shall  vest  in  trustees,  '  the  fee  simple  or  other 
the  whole  legal  estate '  in  the  premises  devised,  relates  to  the  disposition  of 
the  legal  estate  not  required  for  the  purposes  of  the  trust.  The  30th 
section  enacts,  that  in  no  case  shall  trustees  or  executors  be  held,  for  the 
purposes  of  the  trust,  to  take  an  indefinite  term  of  years ;  the  31st  section 
enacts,  that  where  the  estate  of  the  trustees  is  not  expressly  limited,  they 
shall  in  all  cases  take  either  an  estate  determinable  on  the  life  of  a  person 
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estate  of  trustees. 
XXXI.  And  be  it  further  enacted,  That  where  any  real 
estate  shall  be  devised  to  a  trustee,  without  any  express  limi- 
tation of  the  estate  to  be  taken  by  such  trustee,  and  the  bene- 
ficial interest  in  such  real  estate,  or  in  the  surplus  rents  and 
profits  thereof,  shall  not  be  given  to  any  person  for  life,  or  such 
beneficial  interest  shall  be  given  to  any  person  for  life,  but  the 
purposes  of  the  trust  may  continue  beyond  the  life  of  such 
person,  such  devise  shall  be  construed  to  vest  in  such  trustee 
the  fee  simple,  or  other  the  whole  legal  estate  which  the  testator 
had  power  to  dispose  of  by  will  in  such  real  estate,  and  not  an 
estate  determinable  when  the  purposes  of  the  trust  shall  be 
satisfied  {q). 


5o 


Sect.  31. 


Trustees 
under  an  un- 
limited de- 
vise, where 
trust  may  en- 
dure beyond 
the  life  of  a 
person  bene- 
ficially en- 
titled for  life, 
to  talie  the 
fee. 


taking  a  beneficial  life  interest  in  the  property,  or  the  absolute  legal  estate 
in  fee  simple"  (Hawkins,  Constr.  Wills,  156). 

See  also  Sweet,  Wills,  153—155  ;  Sugd.  E.  P.  Stat.  389,  et  seq. 

(^)  The  effect  of  this  section  has  been  explained  as  follows : — "  The 
31st  section  seems  to  have  been  chiefly  aimed  at  the  doctrine,  now  aban- 
doned, of  a  determinable  fee.  Its  operation,  in  other  respects,  will  be  as 
follows, — 1st.  The  ordinary  case  of  a  devise  to  trustees  in  trust  to  pay  the 
rents  and  profits  to  A.  for  life,  and  after  his  decease  in  trust  for  B.  and 
his  heirs,  is  left  unaltered :  the  legal  estate  will  still  vest  in  B.  after  the 
death  of  A.  So,  in  the  case  of  a  devise  to  A.  for  life,  with  remainder  to 
trustees  and  theii-  heirs  in  trust  to  preserve  contingent  remainders,  with 
remainder  to  the  first  and  other  sons  of  A.  in  tail,  with  rested  remainders 
over :  the  estate  of  the  trustees  to  preserve  will  still  be  restricted  by  impli- 
cation to  the  life  of  A.  2ndly.  Trusts  to  pay  annuities  will  be  altered.  A 
devise  to  trustees  in  trust  to  pay  an  annuity  to  A.  for  life,  and  subject 
thereto  in  trust  for  B.,  will  now  vest  in  the  trustees  the  whole  legal  fee 
simple,  and  not  an  estate  during  the  life  of  the  annuitant,  although  the 
annuity  be  payable  out  of  the  annual  rents  and  profits  only.  3rdly.  Trusts 
during  minority  will  present  a  difference.  If  the  devise  be  to  trustees  in 
trust  to  apply  the  rents  and  profits  for  the  maintenance  of  A.  during  his 
minority,  and  when  A.  attains  twenty-one  in  trust  for  A.  during  his  life, 
with  remainders  over,  the  legal  estate  will  still  as  before  vest  in  A.  on  his 
attaining  twenty-one,  inasmuch  as  the  beneficial  interest  is  given  to  him 
for  life,  and  the  purposes  of  the  trust  cannot  continue  longer.  But  if  the 
devise  be  (after  the  trust  during  minority)  in  trust  for  A.  on  his  attaining 
twenty-one,  in  fee  or  in  tail,  and  not  for  life  only,  the  section  will  apply, 
and  the  whole  legal  estate  will  remain  in  the  trustees,  so  that  the  estate  of 
A.  will  be  equitable  only.  It  may  be  a  question  whether,  if  the  trusts 
declared  are  to  pay  the  rents  and  profits  to  several  persons  (not  to  one 
only)  successively  for  life,  with  remainders  over,  the  legal  estate  will  vest 


Effect  of 
sect.  81. 


Devise  in 
trust  to  pay 
rents  to  A. 
for  life,  with 
remainder  in 
trust  for  B. 
Devise  to 
trustees  to 
preserve  con- 
tingent re- 
mainders. 
Devise  in 
trust  to  pay 
an  annuity. 


Devise  In 
trust  to  apply 
rents  duriug 
minority. 


Devise  in 
trust  to  pay 
rents  to 
several  per- 
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Sect.  32. 


Devises  of 
estates  tail 
sbnll  not 
lapse,  when. 


THE  NEW  STATUTE  OP  WILLS, 
LAPSE  OF  ESTATE  TAIL. 

XXXII.  And  be  it  further  enacted,  That  where  any  person 
to  whom  any  real  estate  shall  be  devised  for  an  estate  tail  or  an 
estate  in  quasi  entail  shall  die  in  the  lifetime  of  the  testator, 
leaving  issue  who  would  be  inheritable  under  such  entail,  and 
any  such  issue  shall  be  living  at  the  time  of  the  death  of  the 
testator,  such  devise  shall  not  lapse,  but  shall  take  effect  as  if 
the  death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will  (r). 


Gifts  to  chil- 
dren or  other 
issue  of  tes- 
tator who 
leave  issue 
living  at  the 
testator's 
death  shall 
not  lapse. 


LAPSE CHILDREN  OR  ISSUE  DYING  IN  TESTATOR  S  LIFETIME. 

XXXIII.  And  be  it  further  enacted,  That  where  any  person, 
being  a  child  or  other  issue  of  the  testator,  to  whom  any  real  or 
personal  estate  shall  be  devised  or  bequeathed  for  any  estate  or 
interest  not  determinable  at  or  before  the  death  of  such  person, 
shall  die  in  the  lifetime  of  the  testator  leaving  issue,  and  any 
such  issue  of  such  person  shall  be  living  at  the  time  of  the  death 
of  the  testator,  such  devise  or  bequest  shall  not  lapse,  but  shall 
take  effect  as  if  the  death  of  such  person  had  happened  imme- 
diately after  the  death  of  the  testator,  unless  a  contraiy  intention 
shall  appear  by  the  will  (s). 


sons  sncces- 
Bively  for 
life. 

Sect.  31  ap- 
plies to  every 
case  where 
no  express 
limitation  of 
trustee's 
estate. 


Sect.  38 
inapplicable 
to  special, 
applicable  to 
general 
powers  of 
appointment. 

Issue  not 
substituted, 
but  subject- 
matter  be- 


in  the  trustees  in  fee  simple  or  for  the  lives  of  the  respective  persons  taking 
beneficial  life  interests.  The  section  appears  to  apply  to  every  case  where 
there  is  no  express  limitation  of  the  estate  to  be  taken  by  the  trustee, 
although  the  gifts  over  to  the  persons  beneficially  entitled  may  be  in  the 
form  of  a  direct  devise  to  them.  Thus,  if  the  gift  be — '  I  devise  White- 
acre  to  A.  and  his  heirs,  in  trust  to  apply  the  rents  and  profits  during  the 
minority  of  B.  for  his  benefit,  and  when  B.  attains  twenty-one,  I  detnse 
Whiteacre  to  B.,'  it  would  appear  that  the  trustees  must,  notwithstanding 
the  latter  words,  take  the  fee  by  force  of  the  31st  section "  (Hawkins, 
Constr.  Wills,  156—158). 

(r)  See  Sugd.  R.  P.  Stat.  391. 

(s)  The  provisions  of  this  section  against  lapse,  though  inapplicable  to 
the  exercise  of  a  special  power  of  appointment  by  will  (  Griffiths  v.  Gale, 
12  Sim.  327,  354),  are  applicable  to  the  exercise  of  a  general  power  of 
appointment  by  will  (^Eccles  v.  CTieyne,  2  K.  &  J.  676).  And  see  Free- 
land  V.  Pearson  (L.  R.,  3  Eq.  663). 

This  section  does  not  substitute,  for  the  deceased  intended  taker,  hij^^r 
heFlsiue",  but  makes  the  subject  of  the  gift  or  devise  the  absolute  property 
of  the  intended  taker,  and,  as  such,  comprised  within  the  dispositions  of 


1  Vict,  c.  26.  57 

Sect.  34. 

WHEN  ACT  OPERATES. 

XXXIV.  And  be  it  further  enacted,  That  this  Act  shall  not  Act  not  to 

cxtcncL  to 

extend  to  any  will  made  before  the  first  day  of  January,  one  mtius  made 
thousand  eight  hundred  and  thirty-eight,  and  that  every  will  nor  to 


his  will,  notwithstanding  he  died  before  the  testator  {Johnson  v.  Johnson,  comes  part  of 
3  Ha.  157  ;  1  Hayes,  Conv.  406),  or  descendible  to  his  next  of  kin  or  heir  ^^n®[ed 
at  law  (  Wisden  v.  Wisden,  2  S.  &  G.  396 ;  Skinner  v.  Ogle,  1  Eob.  363  ;  taker. 
9  Jur.  432).     And  the  fiction  of  supposing  the  child  to  have  surs'ived  the 
testator  is  not  to  be  extended  further  than  is  necessary  to  prevent  lapse : 
thus  property  bequeathed  by  a  testator  to  his  daughter,  who  died  in  his 
lifetime,  but  whose  child  and  husband  survived  him,  is  not  witliin  a  cove- 
nant to  settle  property  coming  to  the  daughter  during  coverture  (Pearce 
V.  Graham,  1  N.  R.  507;  11  W.  R.  415).     Probate  duty  is  payable  in  the 
same  way  as  if  the  intended  taker  had  survived  the  testator  (Perry's 
Executors  v.  The  Queen,  L.  R.,  4  Exch.  27). 

It  does  not  appear  to  have  been  decided,  whether,  as  to  bequests  to  a 
child  of  the  testator  which  are  by  this  section  protected  from  lapse,  the  will  of 
the  child  is  to  be  construed  as  at  the  death  of  the  child  or  of  the  parent ; 
but  whichever  period  be  taken,  the  will  of  the  child  must  be  construed  as 
if  the  will  of  the  parent  were  then  in  existence ;  see  Be  Mason's  Will  (34 
Be.  494). 

A  child  en  ventre  sa  mere  would  doubtless  be  issue  left  by  the  devisee 
or  legatee  within  the  meaning  of  this  and  the  previous  section. 

A  doubt  arose  on  the  words  of  this  section,  "  leaving  issue,  and  any  such 
issue  of  such  person  shall  be  living  at  the  time  of  the  death  of  the  testator," 
whether,  to  prevent  a  lapse,  it  was  necessary  that  the  issue  of  the  intended 
recipient  who  is  alive  at  the  death  of  the  testator  should  be  the  same  issue 
who  was  alive  at  the  death  of  the  intended  recipient.  It  has  recently  been 
decided  that  it  is  sufficient,  to  prevent  a  lapse,  that  any  issue  should  be 
living  at  the  death  of  the  testator  {Re  Parker,  1  Sw.  &  Tr.  523 ;  35  L.  T. 
447). 

The  sound  construction  of  this  section  seems  to  be,  that,  if  the  bequest  As  to  dates 

be  made  after  the  Act  came  into  operation,  the  Act  will  apply  to  a  case  quest,  and 

where  a  child  may  have  died  before  the  will  was  made,  but  after  the  Act  the  death  of 
.  „,  T  .        ,  •  1  the  intended 

came  into  operation ;  see  Winter  v.  Winter  (5  Ha.  306),  in  which  case  a  taker. 

testator,  who  died  in  1843,  made  a  devise  and  bequest  in  1833  in  favour  of 

his  son,  who  died  in  1838  leaving  issue,  and  having  made  a  will  dated  in 

1824 ;  it  was  held  that  there  was  no  lapse,  the  real  estate  devolving  upon 

the  heir  of  the  son,  and  the  personalty  upon  his  executor,  although  his  will 

was  made  before  the  Act  came  into  operation.     And  a  similai"  decision 

was  given  in  Moner  v.  Orr  (7  Ha.  473),  where  V.-C.  Wigram  pointed  out 

the  variation  between  that  case  and  Wild  v.  Reynolds  (5  No.  Cas.  1),  in 

which  the  intended  taker  died  "before  the  Act  came  into  operation.     See 
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re-executed  or  republished  (t)  or  revived  by  any  codicil  shall, 
for  the  purposes  of  this  Act,  be  deemed  to  have  been  made  at 
the  time  at  which  the  same  shall  be  so  re-executed,  republished 
or  revived ;  and  that  this  Act  shall  not  extend  to  any  estate 
pur  autre  vie  of  any  person  who  shall  die  before  the  first  day 
of  January,  one  thousand  eight  hundred  and  thirty-eight  (m). 


Sect.  33 
not  appli- 
cable to  gifts 
to  classes. 


Will  before 
1838,  effect  of 
codicil,  or 
alterations 
executed 
after  1837. 


also  Wisden  v.  Wisden  (2  S.  &  G.  396) ;  Barkrvorth  v.  Young  (4  Drew. 
19);  Loxley  v.  Heath  (27  Be.  635). 

This  section  does  not  apply  to  gifts  to  classes.  For  example,  a  bequest 
to  the  testator's  "children  living  at  his  death;"  one  child,  Henry,  died 
leaving  issue ;  it  was  held  that  the  representatives  of  Henry  took  nothing, 
and  that  the  other  children  alone  were  entitled  {Fnllford  v.  Fullford,  16 
Be.  565 ;  see  also  Browne  v.  Hammond,  Joh.  210) ;  and  in  Olney  v. 
Bates  (3  Drew.  319),  trusts  for  the  issue  of  deceased  children  of  the 
testator  were  held  to  be  substitutionary,  and  not  substantive  trusts,  and,  as 
to  the  share  intended  for  a  pre-deceasing  child  of  the  testator,  to  fail  for 
the  benefit  of  the  members  of  the  class  living  at  the  death  of  the  testator. 
And  in  Stewart  v.  Jo7ies  (3  De  G.  &  J.  532) — where  there  was  a  gift  by 
will  to  testator's  children  now  bom,  or  hereafter  to  be  born,  and,  as  to  the 
share  to  which  each  daughter  should  become  entitled,  upon  trust  for  her 
separate  use  for  her  life,  and  after  her  death  for  her  children ;  and  one  of 
testator's  daughters  died  before  him,  leaving  children— it  was  held  by  Lord 
Chelmsford,  C,  affinning  the  decision  of  Wood,  V.-C,  that  the  children 
of  the  deceased  daughter  were  not  entitled. 

(t)  The  word  "  republished"  seems  to  have  crept  in  by  mistake.  The 
section  contemplates  the  re-execution  of  a  will  after  the  Act  has  come  into 
operation ;  such  re-execution  must  be  performed  with  the  formalities  re- 
quired by  sect.  9  (ante,  p.  9) ;  if  these  be  complied  with,  publication  ia 
unnecessary  (see  sect.  13,  ante,  p.  28),  if  not,  is  of  no  avail. 

(w)  The  statute  extends  generally  to  wills  made  previously  to  the 
1st  January,  1838,  where  alterations,  duly  executed  and  attested,  have  been 
made  in  such  wills  on  or  subsequently  to  that  day.  See  Oroker  v.  Marquis 
of  Hertford  (4  Moo.  P.  C.  339,  8  Jur.  863) ;  Hobbs  v.  Knight  (1  Cur. 
768). 

The  effect  of  a  re-execution  of  a  will  by  a  codicil,  if  only  for  the  pnrposse 
of  appointing  an  executor  (  Wilson  v.  Eden,  5  Exch.  752,  12  Jur.  488),  or 
of  revoking  a  legacy  (Skinner  v.  Ogle,  1  Rob.  363,  9  Jur.  432 ),  is  to  bring 
the  date  of  the  whole  testamentary  disposition,  so  far  as  the  terms  of  the 
will  permit,  down  to  the  date  of  the  codicil ;  and  the  result  is  the  same  as 
if  the  testator  at  the  date  of  the  codicil  had  made  a  will  in  the  words  of 
the  will  so  re-executed  (  Winter  v.  Winter,  5  Ha.  306 ).  See  also  Gordvn 
V.  Atkinson  (1  De  G.  &  S.  478) ;  Brooke  v.  Kent  (3  Moo.  P.  C.  334,  1 
No.  Cas.  93).    A  revoked  will  of  real  estate,  dated  before  1838,  is  effectually 
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XXXV.  And  be  it  further  enacted,  That  this  Act  shall  not  Act  not  to 

.    .  extend  to 

extend  to  OCOtiand  {X).  Scotland. 


revived  by  a  codicil  (expressly  referring  thereto)  executed  after  1837,  in 
the  presence  of  two  witnesses  (Andrews  y.  Turner,  3  Q.  B.  177).  And 
a  codicil  causes  a  will,  in  which  the  words  are  suflSciently  comprehensive 
for  the  purpose,  to  include  real  estate  acquired  between  the  date  of  the  will 
and  the  date  of  the  codicil  {Doe  v.  Walker,  12  M.  &  W.  591 ;  Wilson  v. 
Eden,  ubi  sup. ;  Lady  Langdale  v.  Briggs,  3  S.  &  G.  246;  8  D.  M.  &  G. 
391). 

As  to  the  revocation  of  a  will,  dated  before  1838,  by  acts  after  that  date, 
see  Langford  v.  Little,  Walker  v.  Armstrong,  ante,  p.  43. 

The  Act  does  not  require  a  will  to  be  dated,  and,  consequently,  the  mere   A  will  need 
absence  of  a  date  does  not  invalidate  a  will  (Sugd.  R.  P.  Stat.  329),  and   "»<>*  be  dated, 
parol  evidence  will  be  received  to  assist  internal  evidence  in  determining 
the  period  of  execution  of  an  undated  will.     If  a  testator  left  two  Avills,   undated 
both  undated,  and  their  relative  ages  could  not  be  ascertained,  both  instru-  ^'^^* 
ments,  so  far  as  they  were  consistent,  would  be  valid,  and  both,  so  far  as 
they  were  inconsistent,  would  be  void.     See  Pldpps  v.  Earl  of  Anglesey 
(5  Br.  P.  45,  57 ).     Every  one  is  presumed  to  know  the  law;  therefore  a  will 
without  any  date,  well  executed  according  to  the  old  law,  but  not  executed 
pursuant  to  the  new  Act,  is  presumed  to  have  been  executed  before  the 
Act  came  into  operation ;   but  the  presumption  grows  less  strong  as  the 
period  increases  during  which  the  new  Act  has  been  in  force.     And  this 
presumption  of  due  execution  may  be  rebutted  by  evidence  {Pechell  v. 
Jenkinson,  2  Cur.  273),  in  which  case  the  testator  died  in  1839.     And 
unattested  holograph  alterations  in  a  will  made  before  1838  were,  in  the 
absence  of    evidence,  presumed   to  have  been  made   before    1838   {Re 
Streaker,  28  L.  J.  58).    But  see  Re  Jorden  (2  L.  T.  335),  in  which  the 
evidence  led  to  the  presumption  that  an  undated  codicil  of  a  testator,  who 
died  in  1842,  was  executed  after  the  1st  January,  1838. 

(a?)  The  Wills  Act,  with  a  few  immaterial  variations,  was  adopted  by   Adoption  of 
the  Legislative  Council  of  our  Indian  possessions  (Act  of  Council,  1838,   jn^nl'"*  ^^*' 
No.  25),  as  from  the  1st  February,  1839  (see  Re  Foy,  2  Cur.  329;  Casement  colonies. 
V.  Eulton,  5  Moo.  P.  C.  130);  by  the  Australian  colonies,  as  from  the 
1st  January,  1840  (see  New  South  Wales  Colonial  Acts,  3  Vict.  No.  5,  17 
Vict.  No.  5 ;  Victoria  Colonial  Act,  18  Vict.  No.  19 ;   South  Australia 
Colonial  Act,  5  Vict.  No.  16);  by  Jamaica,  as  from  the  1st  January,  1841 
(Colonial  Acts,  3  Vict.  No.  51,  25  Vict.  No.  26);  and  by  Grenada,  as  from 
the  1st  Januaiy,   1842  (Laws  of  Grenada  and  the  Grenadines,  No.  99, 
edited  by  Snagg).     In  Upper  Canada  many  of  the  important  provisions  of 
the  Statute  of  Wills  were  anticipated  by  the  Colonial  Act,  4  Will.  4,  No.  1 ; 
as  to  Lower  Canada,  see  14  Geo.  3,  c.  83,  s.  10,  amended  by  Colonial  Act, 
41  Geo.  3,  No.  4 ;  and  the  Revised  Code  of  Nova  Scotia  (passed  in  1851 ) 
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Sect.  36. 

AMENDMENT. 

XXXVI.  And  be  it  enacted,  That  this  Act  may  be  amended, 
altered  or  repealed  by  any  Act  or  Acts  to  be  passed  in  this 
present  session  of  Parliament  (y). 

embodies  the  principal  proyisions  of  the  English  Act.  As  to  the  Hudson's 
Bay  Company's  Settlements,  see  Re  Sutherland  (4  No.  Cas.  563).  But 
such  of  our  colonies  as  have  been  conquered  or  ceded  retain  for  the  most 
part  a  foreign  system  of  law ;  see  as  to  the  Mauritius,  Me  Smith  (2  Rob. 
335 ;  14  Jur.  1100)  ;  and  as  to  the  Cape  of  Good  Hope,  see  Appendix. 

And,  generally,  as  to  the  colonial  law  of  wills,  see  4  Dav.  Conv.  (by 
Waley)  267,  {d). 

(y)  The  Act  remains  intact  with  the  following  exceptions  :— 

(1.)  Section  9  has  been  amended  by  15  &  16  Vict.  c.  24  {^ante,  p.  21) — 
or  rather,  the  section  has  been  explained,  and  the  construction  originally 
placed  upon  it  by  the  Ecclesiastical  Court  has  been  negatived. 

(2.)  Section  12  has  been  repealed  by  28  &  29  Vict.  c.  112  ;  and  provision 
respecting  the  wills  of  petty  officers  and  seamen  of  the  Royal  Navy  and 
Marines,  so  far  as  relates  to  their  wages,  prize  money,  bounty  money,  or 
any  money  or  effects  in  charge  of  the  Admiralty,  is  now  made  by  28  &  29 
Vict.  c.  72 ;  for  which  see  Appendix. 
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In  the  long  struggle  to  enrol  among  our  civil  rights  the  power  General  con- 
of  testamentary  disposition, — one  of  the  last  consummate  fruits  ow  law. 
of  a  refined  policy, — when,  as  war  had  pre-occupied  the  land 
and  superstition  bespoken  the  goods,  every  point  was  to  be 
carried  against  feudal  (a)  or  ecclesiastical  repugnance,  it  is  not 
difficult  to  suppose  that  a  mass  of  laws  would  be  generated, 
neither  enlightened,  comprehensive,  nor  coherent.  The  dif- 
ferent degrees  of  dignity  and  value,  naturally  attached  by  our 
ancestors,  in  times  of  chieftainship  and  violence,  to  moveable 
and  immoveable  property,  and  again,  as  regards  the  soil,  to  the 
tenure  of  the  sword  and  of  the  plough,  to  freehold  and  to  lease- 
hold interests  (b),  and  the  different  jurisdictions  under  which 
territorial  and  commercial  wealth  consequently  fell,  embarrassed 
the  growth  of  the  much-coveted  dominion  with  numerous 
distinctions,  in  themselves  artificial  and  arbitrary,  and  in  their 
consequences  inconvenient,  often  unjust.  Under  such  various 
and  conflicting  influences,  both  the  right  of  disposing  and  the 
forms  of  disposition  were  capriciously  modified ;  opposite  codes 
were  formed ;  the  law,  as  respects  realty,  continued  too  strict, 
as  respects  personalty,  grew  too  lax ;  and  at  the  period  of  the 
recent   legislative   revision  of  this   interesting  branch  of  our 

(a)  See  Barrington,  Stat.  502. 

(J)  The  feudal  law  took  little  account  of  tenants  for  years,  occupied,  as 
they  were,  in  the  baser  pursuits  of  husbandry ;  and  though  a  large  portion 
of  the  landed  property  of  the  kingdom  is  now  held  under  leases  for  years, 
such  leases,  except  of  lands  in  Scotland,  still  rank  only  as  personal  estate 
(  Vide  post,  p.  64,  n.) 
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jurisprudence,  its  general  characteristics  were  complication, 
diversity,  uncertainty.  To  what  extent,  and  with  what  success, 
a  remedy  has  been  applied,  it  will  be  one  of  our  objects  to  show, 
in  the  observations  which  we  are  about  to  offer  on  the  statute  (c) 
*'  For  the  Amendment  of  the  Laws  with  respect  to  Wills." 


The  testa- 
mentary 
power,  how 
affected  by 
the  testator's 
domicile. 


Comparative 
freedom  of 
the  English 
testamentary 
law. 


But,  as  we  do  not  address  ourselves  to  the  learned  reader 
exclusively,  it  may  be  useful  to  preface  our  remarks  upon  the 
statute,  by  observing  that  the  validity,  consti'uction  and  effect 
of  testamentary  dispositions  are  determined,  as  to  real  property, 
by  the  law  of  the  state  within  which  the  subject-matter  has  its 
fixed  existence  ;  but,  as  to  personal  estate,  which  is  supposed  to 
accompany  our  motions,  and  which  really  sympathises  in  our 
fortunes,  by  the  law  of  the  state  within  which  the  testator,  at 
the  time  of  his  death,  had  his  domicile  or  home  (d).  Hence,  to 
a  greater  or  a  less  extent,  the  self-expatriated  Englishman  (and 
for  this  purpose  a  permanent  residence  even  in  Scotland  is 
expatriation)  stands  excluded  from,  among  other  natal  and 
inestimable  rights,  the  advantages  held  out  by  the  testamentary 
laws  of  his  country,  which  breathe  the  generous  freedom  of  its 
other  institutions.  The  chief  and  peculiar  advantage  of  those 
laws,  which  he  thus  in  part  renounces,  consists  in  the  absolute 
subjection  of  all  his  property,  real  and  personal,  to  his  ultimate 
volition.  The  law  of  England,  wisely  directing  its  paternal 
care  to  the  great  family  of  the  state,  confided  private  and 
particular  interests  to  the  dictates  of  natural  and  moral  feeling 
and  has  not  repented  of  its  confidence.  There  have  been  cases 
indeed,  but  such  are  of  rare  occurrence,  in  which,  under  pecu- 
liar circumstances,  wills  unnaturally  injurious  to  the  near  re- 
latives of  the  testator,  have  been  successfully  impeached,  on  the 
ground  of  mental  delusion  (e)  ;  otherwise,  by  our  law,  husbands 
and  parents  may  leave  all  their  property,  without  question,  to 
strangers  {f).     This  unfettered  dominion  would,  if  abused,  call 


(c)  1  Vict.  c.  26.     The  Act  was  drawn  by  the  late  Mr.  Tyrrell. 

{d)  See  the  Appendix,  On  Domicile. 

(e)  See  Dew  v.  Clark  (1  Add.  279,  3  Add.  79,  208,  4  Bus,  511,  6  Bus. 
163) ;  Fulleek  v.  Atkinson  (3  Hag.  527). 

(/ )  See  Rawlins  v.  Goldfrap  (5  Ves.  444),  where  Lord  Eldon  said  that 
a  man  might  leave  his  children  without  a  maintenance,  and  the  parish 
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for  legislative  restraint ;  but,  while  discreetly  enjoyed,  or  rather, 
while  suspended  over  all,  even  the  most  natural  expectants,  it 
operates  more  beneficially  ig)  than  the  jealous  code  of  a  neigh- 
bouring empire,  which,  by  limiting  the  testamentaiy  power  to 
a  certain  proportion  (A)  of  the  testator's  possessions,  discourages 
industry,  tends  continually  to  a  more  and  more  minute  subdivi- 
sion of  capital  (^),  and  curtails  the  means  of  promoting  obedience, 
gratitude,  affection,  within  the  domestic  sphere  most  adorned  by 
the  exercise  of  those  virtues.  We  now  proceed  to  the  principal 
subject  of  this  Dissertation. 

The   new   statute,    whether   considered  as   an   enabling,   a  in  what 
restraining,  or  an  expounding  Act,  affects  the  previous  scope  law  u  altered 
and  construction  of  testamentary  dispositions  to  an  extent  which  stetut^e  of^ 
renders  the  study  of  its  provisions  one  of  the  most  important  ^"*' 
duties  of  every  professional  man,  and  some  knowledge  of  their 
general  bearing  matter  of  deep  interest  to  all.     They  will  be 
found  to  relate  chiefly  to  the  personal  ability  of  the  testator  ;  to 
the  subjects  of  testamentary  disposition ;  to  the   exercise  of 
testamentary  powers  of  appointment ;    to  the  execution  and 
attestation  of  wills  ;  to  the  competency  of  attesting  witnesses  ; 
to  the  revocation  and  alteration  of  wills ;  to  the  doctrine  of 
lapse  in  particular  cases ;  and  to  the  construction  of  wills,  in 
certain  respects.     In  regard  to  each  of  these  matters,  the  old 
testamentary  rights  are  enlarged,  abridged,  or  modified ;  but 
the  predominating  feature  of  the  statute,  and  what,  indeed,  con- 
stitutes its  chief  excellence,  is  the  assimilation,  as  to  some  points 


officers  would  have  no  remedy  against  the  executor ;  and  Ruttinger  v. 
remj»Z(?(4B.  &  S.  491). 

{g)  See  Barrington,  Stat.  503. 

(/t)  A  Frenchman  may  bequeath  one  moiety,  if  he  leave  only  one  French  law  of 
legitimate  child ;  a  third  part  if  he  leave  two  ;  and  a  fourth  if  he  leave  succession. 
three  or  more  such  children ;  the  descendants  of  any  child  of  the  testator 
dying  before  him  being  considered  as  one  child.  In  default  of  such  child, 
he  may  bequeath  a  moiety,  if  he  leave  ascendants  in  the  paternal  and 
maternal  lines,  or  three-fourths,  if  he  leave  ascendants  in  only  one  of  those 
lines.  If  he  leave  no  ascendants  or  descendants,  then  he  can  dispose  of 
the  whole  (Cod.  Nap.  liv.  3,  tit.  2,  ch.  3 ;  1  Hayes,  Conv.  590,  et  seq.) 

(i)  But  see  J.  S.  Mill,  Polit.  Econ.,  vol.  l,pp.  267—277,  and  Appendix  ; 
vol.  2,  pp.  472—483. 
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of  general  importance,  of  the  law  of  real  and  the  law  of  personal 
estate  (k).  This  has  been  effected,  for  the  most  part,  by  allowing 
an  ampler  testamentary  dominion  over  the  former ;  though  at 
the  cost,  in  some  respects,  of  privileges  (not  to  be  lightly 
estimated  in  a  free  country)  before  peculiar  to  the  latter.  The 
intention  of  the  unlearned  testator  is  no  longer  liable  to  be 
frustrated  by  the  feudal  laws  of  tenure ;  the  same  positive  law 
now  regulates  the  will  of  realty  and  the  testament  of  personalty ; 
that  law,  amended  and  compressed  within  one  statute  of 
moderate  dimensions,  may  henceforth  be  consulted,  with  com- 
parative facility,  by  all ;  and  the  difficulties  are  reduced,  in  a 
great  measure,  to  those  which  attend  the  exposition  of  all  written 
documents,  and  which,  as  they  sometimes  present  themselves 
even  in  perusing  the  Act  itself,  cannot  but  fall  largely  to  the 
share  of  a  man's  last  will  and  testament ; — an  instrument  vainly 
imagined  to  possess,  whether  from  long  judicial  indulgence,  or 
from  some  peculiar  sanctity  of  character  (Z),  the  virtue  of 
conveying  the  clearest  ideas  in  the  loosest  language. 
Repeal  of  the  The  wholc  mass  of  former  enactments  respecting  wills  is 
i^awf*^  "*®      repealed  in  the  outset  (m),  and  the  statute  then  proceeds  to 


Terms  "  per- 


(k)  The' term  "personal  estate,"  as  used  in  tlie  text,  generally  includes 
sonai  estate,"  leaseholds  for  years,  technically  called  chattels  real,  as  well  as  money, 
defined,  goods,  &c.,  technically  called  chattels  personal ;  and  the  term  "  real 
estate,"  as  there  used,  includes  almost  all  interests,  not  being  leases  for 
years,  in  land  of  every  tenure.  But  where  the  real  and  personal  estate  are 
to  go  in  different  ways,  care  must  be  taken  in  the  wording  of  general 
devises  or  bequests,  to  avoid  any  question  on  the  operation  of  section  26  of 
Leaseholds  the  Act  (see  Wilson  r.  Eden,  ante,  p.  48).  Leaseholds,  for  the  purposes 
for  years.  ^f  ^\^q  Succession  Duty  Act  (16  &  17  Vict.  c.  51),  are  deemed  real  pro- 
perty, and  chargeable  as  such  with  the  succession  duty  (ss.  1,  19).  In  the 
strictest  technical  sense  the  terms  "mil"  and  "  devise"  are  appropriated  to 
real  estate  ;  and  the  terms  "  testament,"  "  bequest,"  and  "  legacy,"  are 
appropriated  to  personal  estate ;  but  the  terms  "  will,"  "  testator,"  and 
"  testamentary,"  are  commonly  used,  as  in  the  text,  with  reference  to  either 
species  of  property,  "Will"  and  "  last  will"  are  synonymous,  for  a  will 
becomes  operative  as  a  will  only  on  the  death  of  the  testator  {Lord  Walpole 
V.  Earl  of  Cliolmondeley ,  7  T.  E,.  138). 

{V)  Wills  are  said  to  be  entitled  to  a  liberal  construction  for  the  benefit 
of  the  soul  of  the  testator,  "  Car  le  volunt  de  chescun  home  serra  prise  ou 
construe  en  le  pluis  large  manner  que  il  poet  estre  reasonablement  pur  le 
benefit  de  le  alme  de  le  mort'  (T.  17  Henry  7;  Kei.  44  b). 
(m)  Sect.  2.    See  Appendix. 
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build  up,  partly  on  the  old  foundations  and  with  the  old  ma- 
terials, but  with  unequal  skill,  what  must  long  form  the  great 
institute  of  testamentary  law. 


L    As  TO  THE 


I.  The  old  distinction  in  regard  to  the  qualifying  age,  between 
wills  of  real,  and  testaments  of  personal  estate,  and  again,  as  to  testator's 

'  -T  '  O  '  PERSONAL 

the  latter,  between  the  sexes— a  distinction  which  denied  to  all  ability. 
persons  under  twenty-one  the  power  of  devising  real  estate 
unless  by  special  custom  {n),  but  permitted  boys  (o)  of  fourteen, 
and  girls  of  twelve,  to  bequeath  any  amount  of  personal  estate 
— is  abolished. 

The  statute  requires  that  every  testator  shall  be  of  the  age  of  Minors  cUs- 
twenty-one  years  (p) ;  nor  can  this  enactment  be  evaded  by  the  statute. 
creating  an  express  power  to  appoint  notwithstanding  mino- 
rity (§'),  or  by  any  other  means.  Married  women  are  under  the 
same  disability  to  make  a  will  as  before  the  statute  (r),  with  the 
addition  that  they  must  now  in  all  cases  have  attained  21  that 
their  wills  may  be  valid. 

Here   we   may  be   allowed   to   make  a  digression  for  the  summary  of 
purpose  of  presenting  the  reader  with  a  summary  of  the  law,  law^Mre-* 
as    it   now   stands,  in  regard  to  testamentary  capacity.     The  fonai^iiiity 
persons,  then,  incapable,  wholly  or  partially,  of  makifl^  a  will,  wiiT.^^**'  ^^ 
are — 1.  Minors  without  any  exception  or  qualification  what-  Minors. 
ever  (*).     2.  Married  womep,  except  for  the  special  purpose  Married  wo- 
of appointing  an  executor  to  continue  the  personal  representa- 
tion of  a  testator  (t)  of  whose  will  the  feme  is  herself  the  sole 
or  the  surviving  executrix,   unless  enabled  by  a  power  (m), 
which    some    previous   settlement   or   will   not    imfrequently 
confers,  or  possessed  of  personal  property  settled  to  the  se- 

(n)  2  And.  12. 

(o)  1  Wms.  Exors.  pt.  1,  bk.  2,  ch.  1,  s.  1. 

(p)  Sect.  7;  but  see  ante,  pp.  9,  2.5. 

(q)  Sugd.  Pow.  178,  910. 

(r)  Sect.  8,  ante,  p.  9.     (See  34  &  35  Hen.  8,  c.  5,  s.  14.) 

(«)  But  see  ante,  pp.  9,  25,  as  to  the  will  of  a  soldier  in  active  service, 
or  seaman  at  sea. 

{t)  Shep.  Touch.  402 ;  Be  Bayne,  1  Sw.  &  Tr.  132,  a  case  upon  a 
limited  probate  of  the  will  of  a  married  woman  who  was  an  executrix  ; 
and  see  Be  Herhert's  Will,  8  W.  E.  272. 

(?<)  Sugd.  Pow.  ch.  5,  s.  1,  pp.  152—177. 

W.  p 
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Persons  of 

unsound 

mind. 


parate  (x)  use  of  the  wife ;  or,  unless  the  husband  be  banished 
by  Act  of  Parliament,  or  have  abjured  the  realm,  when  the 
wife's  capacity  revives  (y)  ;  for  although  it  is  true  that  a  mar- 
ried woman  may,  with  the  assent  of  her  husband,  make  a  valid 
testamentary  disposition  of  personal  estate  (z)  not  settled  to  her 
separate  use,  yet,  as  such  disposition  really  derives  its  effect 
from  his  sanction,  and  is  not  the  result  of  her  independent 
volition,  it  is  not,  properly  speaking,  her  will.  3.  Persons  not 
of  a  sound  disposing  mind  (a),  whether  from  idiocy  (6),  in- 
sanity (c),  lunacy — unless  the  testamentary  act  be  the  fruit  of  a 


Competency 
of  testator. 


Insanity. 


(x)  As  to  separate  estate  in  realty  in  the  absence  of  a  power,  see  note 
to  Free.  IX.,2)ost. 

(y)  Countess  of  Portland  v.  Prodgers,  2  Ver.  104  ;  Ex  parte  Franks, 

1  Moo.  &  S.  11 ;  Re  Martin,  2  Rob.  405  ;  and  saepost,  note  to  Prec.  IX. 
(z)  Hearle  v.  GreenbanTt,  1  Ves.  s.  298,  1  Rob.  364  ;  Mariot  v.  Kins- 
man, Cro.  Car.  219 ;  Duke  of  Marlhoroxigh  v.  Lord  GodolpMn,  2  Ves. 
s.  75  ;  lie  Smith,  1  Sw.  &  Tr.  127. 

(a)  See  34  &  35  Hen.  8,  c.  5,  s.  14. 

(&)  Dyer,  143  b. 

(c)  The  presumption  that  every  man  is  sane  until  the  contrary  is  proved, 
is  a  mixed  presumption  of  law  and  fact.  The  competency  of  a  testator  ia 
to  be  assumed  until  it  is  impeached  by  evidence ;  but  it  is  not  to  be  assumed 
as  a  matter  of  law,  that  a  will  is  made  by  a  competent  testator,  but  the 
court  or  jury  must  be  convinced  of  the  competency.  Therefore,  he  who 
relies  upon  a  will  in  opposition  to  the  heir-at-law,  must  produce  evidence 
that  the  testator  was  a  person  of  sound  and  disposing  mind ;  and  when  such 
evidence  has  been  produced,  it  is  incumbent  on  the  party  alleging  the 
testator's  incompetency,  to  prove  that  the  incompetency  existed  {Sutton 
v.  Sadler,  5  W.  R.  880). 

Where  a  commission  in  lunacy  has  issued,  and  a  jury  has  found  that 
the  subject  of  the  commission  is  of  unsound  mind,  the  presumption  of  law, 
in  favour  of  parties  to  the  commission  (but  not  as  to  third  parties,  Snook  v. 
Watts,  11  Be.  105),  is  that  the  verdict  is  well  founded,  and,  if  the  com- 
mission be  not  superseded,  that  the  party  continues  a  lunatic  down  to  his 
death.  Thus  a  mil  made  by  a  person  who  had  been  found  lunatic  by  in- 
quisition, but  who  had  recovered  his  sanity  before  his  death,  was  pronounced 
against  (Grimani  v.  Draper,  6  No.  Cas.  418),  in  which  case  the  commis- 
sion was  not  superseded.  But  this  presumption  of  law  may  be  rebutted  by 
positive  evidence  of  entire  or  partial  recovery  (i5. ;  Cooke  v.  Clwlmondeley , 

2  M'N.  &  G.  22 ;  TJie  E.  I.  Co.  and  Prinsep  v.  Dyce  Sombre,  10  Moo. 
P.  C.  232,  D.  &  Sw.  22,  4  W.  R.  714)  ;  though,  of  course,  when  a  will  is 
set  up,  made  by  a  testator  during  the  subsistence  of  a  commission  of  lunacy 
against  him,  the  onus  probandl  lies  upon  the  party  propounding  the  will 
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to  establish  the  complete  or  temporary  recoTcry  of  the  lunatic,  at  the  times 
of  giving  instructions  for  and  executing  his  will  (iJ.)  In  Dimesy.  Dimes  Lucid  in- 
(10  Moo.  P.  C.  422),  a  will  made  by  a  testator  of  fluctuating  capacity  was  Nerval, 
found  to  have  been  made  in  a  lucid  interval,  and  was  held  good.  And  in 
Nichols  y.  Birms  (1  Sw.  &  Tr.  239),  where  the  testator  had  for  years 
been  habitually  insane,  but  with  intermissions,  and  the  will  was  actually 
executed  in  a  lunatic  asylum,  the  jury  having  found  that  it  was  executed 
in  a  lucid  interval,  probate  was  decreed.  In  that  case  the  instructions  for 
the  will  were  designed  and  written  by  the  testator  himself,  without  assist- 
ance, and  the  will  made  a  natural  and  equitable  disposition  of  his  property ; 
which  latter  fact  was  held  to  be,  though  not  conclusive,  strong  evidence  of 
the  instrument  having  been  made  in  a  lucid  interval.  Again,  in  Symes  \. 
Green  (1  Sw.  &  Tr.  401,  5  Jur.,  N.  S.  742),  it  was  held  that  if  a  will, 
rational  on  the  face  of  it,  is  shown  to  be  duly  executed,  the  presumption 
is,  that  it  was  made  by  a  person  of  competent  understanding ;  the  testator  Monomania, 
in  that  case  was  subject  to  insane  delusions,  the  will  was  in  his  handwriting, 
perfectly  rational,  and  in  no  way  connected  with  or  referring  to  the  sub- 
ject of  the  delusions ;  but  the  circumstances  in  evidence  counterbalanced 
the  presumption  of  competency,  and  the  decree  was  against  the  will. 
Waring  y.  Waring  (6  Moo.  P.  C.  341,  6  No.  Cas.  388,  12  Jur.  947)  is  an 
important  case,  in  which  also  the  testatrix  was  subject  to  delusions,  and 
had  been  found  insane  by  inquisition,  but  subsequently  to  the  execution 
of  her  will :  that  document,  on  the  face  of  it,  betrayed  no  marks  of  in- 
sanity, but  it  was  pronounced  against  by  the  Privy  Council,  in  affirmation 
of  the  court  below  :  in  delivering  the  judgment  of  the  Judicial  Committee, 
Lord  Brougham  entered  at  length  into  an  exposition  of  the  legal  doctrine 
of  monomania.  See  also  Greenwood  v.  Greenwood  (3  Cur,  App.  i.);  Fomlis 
V.  Davidson  (6  No.  Cas.  461);  both  of  which  contain  clear  and  lucid  ex- 
positions of  the  legal  principles  applicable  to  cases  of  monomania ;  Johnson 
V.  Blane  (6  No.  Cas.  442),  where  the  testatrix  was  considered  by  her 
medical  attendant  to  have  recovered  from  her  delusions,  and  the  will  was 
a  rational  one,  but  it  was  pronounced  against,  on  the  ground  deficit  pro- 
hatio;  and  Smith  y.  Tebbitt  (L.  E.,  1  Prob.  398),  where  the  tests  of  mental 
disease  are  considered. 

Mere  eccentricity  must  not  be  confounded  with  insanity  or  monomania  ;   Eccentricity 
see  Dew  v.  Clarke  (3  Add.  97).     See  also  J.  S.  Mill,  On  Liberty,  eh.  3,  "ounded^with" 
p.  123,  n.     In  Freer  v.  Peacoche  (1  Rob.  442,  11  Jur.  247),  it  was  held  insanity, 
that  moral  insanity,  or  a  moral  perversion  of  the  feelings,  unaccompanied 
with  delusion,  is  insufficient  to  invalidate  a  will ;  the  eccentricity  of  the 
testator  must  be  resolved  into  intellectual  insanity.      See   also  on  the 
question  of  capacity  with  reference  to  the  distinction  between  eccentricity 
and  insanity,  Goddard  y.  Vere  (4  No.  Cas.  Supp.  ix.)     In  that  case  the 
will  was  pronounced  against,  but  a  later  will  of  the  same  testator  was 
afterwards  propounded,  and  pronounced  for  (  Wellesley  v.  Vere,  1  No.  Cas. 
240).     And  in  Austen  v.  Graham  (8  Moo.  P.  C.  493),  and  Mndnay  v. 
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Croft  (1  L.  T.  479),  decrees  were  pronounced  in  favour  of  the  eccentric 
wills  of  eccentric  testators. 

In  cases  of  imbecility,  and  weak  or  doubtful  capacity,  it  seems  im- 
possible to  lay  down  any  general  rule ;  the  question  is  always  one  of 
degree,  and  of  that  question  the  particular  circumstances  in  each  instance 
must  dispose.  In  Bannatyne  v.  Bannatyne  (2  Kob.  472),  a  will  made  by 
an  imbecile  person  was  supported,  as  made  in  an  interval  of  regained 
capacity.  And  in  Deare  v.  Elmyn  (1  No.  Cas.  342),  where  the  evidence 
as  to  capacity  was  conflicting,  and  that  of  the  drawer  of  the  will  open  to 
suspicion,  the  Privy  Council  affirmed  the  decision  of  the  Prerogative 
Court,  and  pronounced  for  the  will.  But  in  Mitchell  v.  TJiomas  (6  Moo. 
P.  C.  137),  another  case  of  doubtful  capacity,  where  the  will  was  in  favour 
of  the  drawer,  the  decision  was  against  the  will;  as  it  was  also  in  Wallis  v. 
Manghan  (1  No.  Cas.  534),  where  the  testator  was  of  weak  intellect,  and 
the  will  was  prepared  by  the  attorney  of  one  of  the  interested  persons  from 
the  instructions  of  the  latter,  and  without  seeing  the  testator.  See  also 
Harrvood  v.  Baker  (3  Moo.  P.  C.  282),  a  case  in  which  the  will  was  in 
favour  of  the  testator's  wife,  to  the  exclusion  of  other  members  of  hia 
family. 

Closely,  and  almost  inseparably,  connected  with  questions  of  imbecility 
and  doubtful  capacity,  are  those  of  undue  influence.  In  order  to  set  aside 
on  this  ground  the  will  of  a  person  of  testamentary  capacity,  it  must  be 
shown  that  the  circumstances  under  which  the  will  was  executed  are  in- 
consistent with  any  hypothesis  but  that  of  undue  influence  ;  the  exercise  of 
undue  influence  cannot  be  presumed,  it  must  be  proved  to  have  been  exer- 
cised, and  exercised,  moreover,  in  relation  to  the  will  itself,  and  not  merely 
to  other  transactions  (^Boys  v.  Mossiorough,  6  H.  L.  C.  2,  49,  51).  Undue 
influence,  in  a  popular  sense,  may  exist  in  the  form  of  bad  companionship 
and  bad  example,  but  this  is  not  sufficient  to  invalidate  a  will  made  under 
its  operation.  In  order  to  be  undue  within  the  meaning  of  any  rule  of  law 
which  would  make  it  sufficient  to  vitiate  a  will,  it  must  be  an  influence 
exercised  either  by  coercion  or  by  fraud  {ih.  48) ;  allowing  a  fair  latitude 
in  the  interpretation  of  those  terms :  thus  actual  violence  is  not  necessary  to 
constitute  coercion,  but  imaginary  terrors  may  be  sufficient  to  deprive  the 
testator  of  free  agency  ;  and  contrivances  producing  false  impressions  may 
be  equivalent  to  positive  fraud  {ih.  49).  Persuasion  is  not  unlawful,  but 
pressure  which  overpowers  the  volition,  without  convincing  the  judgment, 
constitutes  undue  influence,  though  force  be  neither  used  nor  threatened 
{Hall  V.  Hall,  L.  E.,  1  Prob.  481).  The  fact  of  a  testator  retaining  his 
mental  capacity,  and  for  a  considerable  time  surviving  the  date  of,  without 
altering  or  throwing  doubt  upon  his  will,  is  an  important  circumstance  in 
favour  of  its  validity  {Kelly  v.  Thewles,  2  Ir.  Ch.  Rep.  510).  And  a  will 
will  not  be  set  aside  on  the  ground  of  undue  influence,  unless  the  evidence 
establishes  the  ascendancy  of  the  controlling  power,  and  its  actual  exercise 
in  constraining  or  coercing  an  enfeebled,  exhausted  or  subjugated  intellect 
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(iJ.).  Fraud  to  vitiate  a  will  must  be  contemporaneous  with  the  making 
of  the  will ;  it  must  be  discovered  in  and  be  part  of  the  res  gestw;  the 
means  and  power  of  achieving  the  fraud  may  have  been  previously  ac- 
quired, but  the  Court  must  be  satisfied  that  the  act  impeached  was  effected 
by  the  use  and  exercise  of  those  means  and  that  power  at  the  time  of 
making  the  will,  in  such  manner  as  to  control  and  defeat  the  volition  of 
the  testator  {ib.).  On  the  subject  of  undue  influence  in  general,  see  the 
notes  to  Hvguenin  v.  Baseley,  in  2  Tud.  L.  C.  Eq.  462-503;  see  also 
Fowler  v.  Wyatt  (24  Be.  237) ;  Scholefield  v.  Templer  (5  Jur.,  N.  S. 
619);  Lyon  v.  Home  (L.  R.,  6  Eq.  655). 

A  will  written,  or  procured  to  be  written,  by  a  person  who  is  benefited  Will  pro- 

.,,.,.  .  ,.  •      ;  n    J-  •  •         cured  by  per- 

thereby,  is  not  void;  but  the  circumstance  forms  a  just  ground  oi  suspicion,  gon  bene- 

and  unless  clear  and  satisfactory  proof  be  given  that  the  document  pro-  p^gj^'j^"*" 
pounded  expresses  the  wishes  of  the  testator,  it  will  be  pronounced  against; 
see  SmMli  v.  Shelton  (9  Jur.  715);  Baiter  v.  Batt  (2  Moo.  P.  C.  317),  a 
case  of  husband  and  wife,  respecting  the  will  of  the  latter ;  and  Harwood  Husband  or 
V.  Baker  (3  Moo.  P.  C.  282),  also  a  case  of  husband  and  wife,  respecting  '^^^• 
the  will  of  the  former.     See  also,  as  to  a  wife's  control  and  influence,  held 
not  to  be  undue,  Stulz  v.  Schoeffle  (16  Jur.  909).     The  circumstance  of  a  Solicitor, 
solicitor  preparing  for  a  client  a  will  containing  dispositions  in  his  own 
favour,  does  not  prevent  him  from  taking  the  benefit,  if  no  undue  in- 
fluence is  used  {Eindson  v.  Weatherill,  1  S.  &  G.  604,  5  D.  M.  &  G.  301); 
and  in  Barry  v.  Butlin  (2  Moo.  P.  C.  480),  where  the  solicitor  was  a 
benefited  party,  the  will  was  pronounced  for,  with  costs.     See  also  Butlin 
V.  Barry  (1  Cur.  614,  637);   Walker  v.  Smith  (29  Be.  394).     But  in 
Bufamr  v.    Croft  (3  Moo.  P.  C.  136),  a  will  made  by  a  solicitor  was 
rejected  on  the  ground  of  undue  influence;  see  also  Waters  v.  Thorn  (22 
Be.  547).     Wills  made  during  illness  in  favour  of  medical  attendants  are  Medical 
viewed  with  great  jealousy  {Oreville  v.  Tylee,  7  Moo.  P.  C.  320) ;  see  also  attendant. 
Jones  V  Goodrich  ( 5  Moo.  P.  C.  16);  Beece  v.  Pressey  (2  Jur.,N.  S.  380); 
and  in  Burnell  v.  Corfield  (1  Rob.  51,  3  L.  T.  323),  the  will  of  an  old 
man  of  weak  capacity,  in  favour  of  his  medical  attendant,  was  pronounced 
against;  but  costs  were  not  given  against  the  person  propounding  the  will, 
as  it  was  a  case  of  deficit  prohatio.    As  to  the  case  of  guardian  and  ward,  Guardian, 
see  the  remarks  of  Sir  G.  Turner,  L.  J.,  in  Hindson  v.  Weatherill  (5  D. 
M.  &  G.  313). 

A  will  may  also  be  impeached  on  the  ground  of  fraud,  but  the  courts  Fraud, 
require  strong  evidence  to  show  that  a  duly  executed  will  is  not  the  act  of 
the  testator,  and  that  he  was  not  aware  of  its  provisions.  Thus  in  Wrench 
V.  Murray  (3  Cur.  623),  a  will  made  at  the  iustance  of  the  sole  beneficiary, 
who  was  in  nowise  related  to  the  testator,  was  pronounced  valid  on  proof 
of  the  capacity  of  the  testator,  and  of  the  will  having  been  read  over  to 
him.  And  in  Panton  v.  Williams  (2  Cur.  530),  where  probate  was  opposed 
on  the  ground  of  forgery  and  fraud,  the  Court  pronounced  for  the  will  (but 
with  great  doubt  and   difiiculty),  upon  the  testimony  of  two  attesting 
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lucid  interval  (c?) — drunkenness  (e)  or  any  other  cause  (/)  ; 
and  here  we  may  suggest  with  respect  to  testators  of  weak 
understanding,  generally,  that  they  should  be  required  to  give 
written  instructions,  which,  if  evincing  mental  power,  may  be 
useful  as  evidence  of  competency,  in  aid,  at  least,  of  other  proof. 
Persons  born  4.  Persons  born  deaf  and  blind,  consequently  dumb  {g),  and, 
blind.  therefore,  wholly  destitute  of  the  common  organs  of  mental 

perception;  for  as  "wisdom  at  one  entrance  quite  shutout," 
may  still  find  another  inlet,  or,  once  admitted,  may  remain, 
after  all  its  natural  ports  are  closed  against  new  ideas,  nothing 
short  of  the  original  co-existence  of  all  these  functional  defects 
can  produce  legal  incapacity  (Ji) ;  though,  of  course,  the  ex- 
istence of  any  peculiarity  in  regard  to  the  personal  circum- 
stances of  the  testator  will  dictate  additional  caution  to  his 
professional  adviser,  as,  for  instance,  that  of  carefully  reading 
and  explaining  the  intended  will  to  a  blind  testator  {i).  In  all 
the  cases  comprised  under  this  head,  the  law  proceeds,  not 
upon  any  narrow  technical  grounds,  but  on  the  absence  of  in- 
tellectual power  adequate  to  form,  and,  by  certain  signs,  to 


witnesses  to  the  execution.  But  in  Scouler  v.  Plowright  (10  Moo.  P.  C. 
440,  5  W.  E.  99),  where  the  will  was  prepared  by  the  person  principally 
benefited,  and  the  conduct  of  the  testator,  as  described  in  evidence,  showed 
that  he  was  either  ignorant  of  the  contents,  or  was  acting  under  control 
when  he  signed  it,  the  Privy  Council  rejected  the  will,  and  on  the  ground 
of  fraud  condemned  the  party  propounding  it  in  all  the  costs. 
Duress.  Further,  a  will  is  invalid  if  procured  from,  and  executed  by,  a  testator 

under  duress,  whether  it  be  duress  of  imprisonment  or  duress  per  minas. 
As  to  a  testator  acting  under  control  equivalent  to  duress,  see  Scouler  v. 
Plowright  (ubi  sup.').  Naturally,  however,  such  cases  are  of  rare  occur- 
rence ;  the  same  result  being  attainable,  not  so  quickly  or  directly,  but  with 
Bmaller  liability  to  defeat,  by  the  exercise  of  a  less  violent  form  of  coercion, 
and  by  the  insidious  agency  of  influence  and  moral  control. 

(<Z)  Beverley's  case,  2  Rep.  123  b. 

(e)   Gartlmde  v.  Isherwood,  Shep.  Touch.  403,  n.  14, 

(/)  Swinb.  133. 

(^)  Dumbness  is  not,  it  seems,  in  the  present  state  of  science,  a  necessary 
consequence  of  congenital  deafness,  unless  vision  be  also  originally  deficient. 
And  see  Co.  Litt.  42,  b,  where  it  is  said  that  a  man  deaf,  dumb  and  blind 
from  his  nativity  hath  not  ability  to  enfeoffe. 

(A)  1  Wms.  Exors.  16, 

(i)  See  ante,  pp.  14,  16. 
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communicate,  a  rational  volition ;  on  the  actual,  and  not  the 
presumable,  obscuration  or  disturbance  of  that  higher  faculty 
which  ennobles  and  distinguishes  man.  As  the  inquiry  must 
always  be,  whether  the  testator  was  of  competent  under- 
standing or  not,  this  head  is  virtually  included  under  that 
which  immediately  precedes  it.  5.  Persons  attainted  of,  or  Traitors  and 
outlawed  for,  high  treason  (k);  also  persons  attainted  of  (I),  or 
outlawed  for,  petty  treason  (m)  or  felony  (n)  ;  but  as  to  traitors 
of  this  lower  grade  and  felons,  doubts  are  entertained  how  far 
their  disability,  as  modified  by  a  recent  statute  (o),  extends  to 
real  estate.  6.  Persons  outlawed  in  a  personal  action  (p),  outlaws  and 
until  a  reversal  of  the  outlawry ;  also  felons  of  themselves,  if 
found  such  by  the  verdict  of  a  coroner's  jury  (q) ;  but  the 
disability  of  this  class  of  felons,  and  of  outlaws,  is  confined  to 
personal  estate  (r).     7.  Aliens,  unless  enabled  by  naturaliza-  Aliens. 


(A)  6  &  6  Edw.  6,  c.  11,  s.  9. 

(I)  I.  e.  on  whom  judgment  of  death  has  been  recorded,  4  Jarm,  Byth, 
74.    And  see  12  Geo.  3,  c.  20;  4  Geo.  4,  c.  48;  6  &  7  W.  4,  c.  30. 

(m)  Petit  treason  is  now  to  be  treated  in  all  respects  as  murder,  9  Geo.  4, 
c.  31,  s.  2;  repealed  by  24  &  25  Vict.  c.  95,  in  effect  re-enacted  by  24  &  25 
Vict.  c.  100,  s.  8. 

(re)  Plow.  258,  259. 

{o)  54  Geo.  3,  c.  145.  Since  that  Act  it  would  seem  that  felons,  except 
in  cases  of  treason  or  murder,  may  dispose  of  an  estate  or  interest  in  lands 
to  commence  after  their  deaths  (Burt.  Comp.  s.  191). 

ip)  Godolph.  37. 

iq)  Shep.  Touch.  403,  n.  (16);  Godolph.  37;  Dyer,  262  a,  pi.  31.  See  Testator/eJo 
the  notes  to  Attorney- General  v.  Sands,  in  Tud.  L.  C.,  R.  P.,  664,  et  seq.  '*' 
But  there  is  a  distinction  between  the  operative  effect  of  a  testamentary 
instrument  and  its  title  to  probate ;  and  the  executor  of  the  will  of  a  person 
found  feln  de  se  by  the  verdict  of  a  coroner's  j  ury  is  entitled  to  probate 
thereof,  though  the  effect  of  the  verdict  is  to  work  a  forfeiture  to  the 
Crown  of  all  the  personalty  of  the  deceased  {Re  Bailey,  2  Sw.  &  Tr.  156 ; 
7  Jur.,  N.  S.  712). 

A  person  appointed  executor,  and  after  the  testator's  death  convicted  of  Felon  ex- 
felony,  is  not  thereby  disentitled  to  exercise  the  rights  of  an  executor ;  his 
office,  being  in  autre  droit,  is  not  forfeited  by  his  conviction  (^Smethurst 
V.  Tomlin,  2  Sw.  &  Tr.  143;  7  Jur.,  N.  S.  763). 

(r)  Shep.  Touch.  404,  405.      Freeholds  of  inheritance,  which  at  the  Felo  de  se, 
time  of  his  death  belonged  to  a  person  who  died  felo  de  se,  do  not  escheat 
to  the  Crown,  but  devolve  upon  the  heir-at-law  {JVoi'ris  v.   Cliamlres,  29 
Be.  246,  258). 
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tiou  or  denization  (s),  but  only  as  respects  the  inchoate  title 
of  the  crown  to  their  real  estate,  which  title  they  cannot  defeat 
— in  other  words,  the  crown  may  seize,  after  the  alienage  has 
been  found  by  inquisition,  but  in  the  meantime  (t)  the  lands 
pass  by  the  devise ;  and  aliens  may  bequeath,  with  effect,  their 
Monks,  &c.  personal  estate  (u).  8.  Persons,  according  to  the  old  books  (x), 
who  by  dedicating  their  lives  to  the  religion  of  the  cloister,  have 
committed  civil  suicide.  But  profession  in  an  order  of  religion 
was  triable  only  by  the  certificate  of  the  bishop  of  the  diocese 
in  which  it  took  place  j  and  as  the  courts  never  took  notice  of 
the  certificates  of  foreign  bishops,  and  as  English  bishops  now 
take  no  notice  of  profession  in  England,  this  disqualification,  if 
it  can  be  said  to  exist  at  all,  exists  only  in  contemplation  of 
law.  Indeed,  as  superstitious  vows  can  have  no  binding  force 
in  this  protestant  country  (y),  but,  like  the  chain  of  slavery, 
dissolve  before  the  breath  of  freedom,  profession,  as  such, 
though  the  act  may  be  criminal  (z),  appears  to  be  simply  nuga- 
tory here,  and  consequently  unattended  with  any  disqualifying 
effect  (a). 

Thus,  though  the  catalogue  may  seem  long,  it  appears  that 
the  disqualifications  to  dispose  by  will  are  practically  few,  and 
are  either  imposed  by  physical  causes,  or  justified  by  legal  or 
moral  reasons. 


Naturaliza- 
tion. 


Denization. 


(s)  Shep.  Touch.  403.  Prior  to  the  passing  of  the  Act  7  &  8  Vict.  c.  66, 
an  alien  could  be  naturalized  only  by  means  of  a  private  Act  of  Parliament, 
and  made  a  denizen  only  by  letters-patent.  By  the  Act  7  &  8  Vict.  c.  66, 
an  alien  may  be  naturalized  for  many  purposes  by  the  more  easy  and  in- 
expensive process  of  obtaining  a  certificate  from  a  Secretary  of  State.  The 
grant  of  letters  of  denization  is  unaffected  by  that  Act.  As  to  the 
naturalization  of  residents  in  the  British  Colonies,  see  10  &  11  Vict.  c.  83. 

(t)  See  4  Leon.  84 ;  Burk  v.  Brown,  2  Atk.  397;  Barrow  v.  Wadkin, 
24  Be.  10. 

(«)  Com.  Dig.  "Alien"  (C.  7). 

(ic)  Shep.  Touch.  404;  Swinb.  Part  2,  s.  26.    (See  Perk.  s.  502.) 

(y)  2  Roll.  Ab.  13;  Sto.  Confl.  of  Laws,  ss.  94,  96,  97,  104. 

(z)  By  the  10  Geo.  4,  c.  7  (the  Catholic  Relief  Act),  males  becoming, 
within  this  kingdom,  Jesuits,  or  members  of  any  religious  order  of  the 
Church  of  Rome,  are  liable  to  banishment  for  life,  sect.  34 ;  and  see  ss. 
28-34.  See  also  2  &  3  Will.  4,  c.  115 ;  De  Themmines  v.  Be  Bonneval, 
5  Rus.  288;  7  &  8  Vict.  c.  27,  s.  15  ^Ireland). 

{a)  See  Re  Metcalfe'i  Trusts  (2  D.  J.  &  S.  122). 
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II.  But  a  far  more  bold  and  sweeping  innovation  consists  in  ii.  As  to  the 

T  ■,  /.  EXTENT  OF 

striking  at  the  ancient  requisite,  as  regards  real  estate,  or  owner-  the  testa- 
ship  in  tlie  testator  at  the  making  of  the  will — a  requisite  dominion. 
peculiar  to  England,  and  according  to  Lord  Coke  founded  on 
the  "  having"  of  the  old  statutes  of  wills  (b),  but,  in  fact,  more 
remotely  rooted  in  the  "seisin"  of  the  feudal  law (c)— and  by 
at  once  enlarging  the  testator's  disposing  power  to  the  whole 
extent  of  embracing  all  his  property,  as  well  real  as  personal,  After-ac- 
whether  acquired  before  or  after  the  execution  of  the  will  (</).  perty. 
This  power  expressly  includes  interests  under  contingent  and 
executory  gifts   of  every   kind,   without  regard   to   the   fact 
whether  the  testator  was  or  was  not  ascertained  (e)   as  the 
object  of  the  gift ;  and  even  rights  of  entry,  though  not  rights  Rights  of 
of  action,  i.  e.  of  bringing  a  real  action  ;  which  latter,  however,       ^' 
by  reason  of  another  recent  statute  (f),  can  now  rarely  exist. 

On  the  other  hand,  this  enactment  is  rightly  confined  to  pro-  Estates  not 
perty,  which,  if  left  to  be  disposed  of  by  law,  woidd  descend 
to  or  devolve  upon  the  heir  at  law  or  customary  heir,  or  the 
executor  or  administrator  of  the  testator  (^);  in  other  words, 
to  property  which,  if  undisposed  of  by  the  deceased  possessor, 
would  follow  the  ordinary  course  of  succession  ordained  by  law, 
and  be  liable  in  the  hands  of  the  successors,  as  his  real  or  per- 
sonal representatives,  to  satisfy  his  debts  and  engagements 
generally  (h) ;  but  an  estate  limited  to  heirs  of  the  body,  i.  e.  Estates  tail. 
an  estate  tail  (^),  devolves  under  the  peculiar  protection  of  the 


(J)  32  Hen.  8,  c.  1;  34  &  35  Hen.  8,  c.  5.     Butler  and  Baker's  case, 

8  Kep.  15,  10  Rep.  83,  4  Bur.  I960;  Harwood  t.  Goodnght,  Cowp.  90. 

(c)  Year  Book,  Michaelmas  Term,  39  Hen.  6,  fol.  18,  pi.  23. 

(rf)  Sect.  3. 

(e)  See  ante,  p.  5. 

(/)  3  &  4  Will.  4,  c.  27,  sects.  36,  37,  38. 

((^r)  Sect.  3  ;  and  see  sect.  1. 

(A)  As  to  Escheat,  see  ante,  p.  4 ;  and  see  and  consider  3  &  4  Will.  4, 

c.  106,  s.  2. 

.        .  * 

(i)   Real  estate  of  inheritance,  including  therein  copyholds  held  of  what  may  be 

manors  in  which  there  is  a  custom  to  entail,  can  alone  be  the  subiect  of  a  the  subject 

•'  01  an  entail, 

proper  entail.     When  leaseholds  for  lives  are  limited  to  A.  and  the  heirs 

of  his  body,  he  is  said  to  take  a  quasi  estate  tail,  which  is  barrable  without  Bar  of  quasi 

an  enrolled  deed  pursuant  to  3  &  4  Will.  4,  c.  74.    But  if  there  is  a  tenant  ^*^***'  *^''  ^^ 
,,.-,..,.  .  unenrolled 

tor  lite  and  a  tenant  m  tail  in  remainder  of  leaseholds  for  lives,  the  consent  deed. 

of  the  tenant  for  life  is  necessary  to  enable  the  tenant  in  tail  to  bar  the 
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Estates  in 
joint- 
tenancy. 


Enlarged 
operation  of 
a  general 
devise 


legislature  (^;,  in  an  extraordinary  manner,  and  is  not  to  be 
diverted  from  the  course  marked  out  on  its  creation,  without 
the  observance  of  certain  appropriate  forms  prescribed  by  the 
same  supreme  authority.  Tenants  in  tail,  therefore,  cannot  dis- 
pose by  will  without  barring  the  entail,  for  which,  however,  a 
cheap  and  easy  method  is  now  provided  (/) ;  but  the  devise  of 
a  tenant  in  tail  would,  if  he  should  afterwards  acquire  the  fee, 
be  effectual.  Still  less  can  the  testator,  by  his  posthumous  act, 
defeat  a  title  commencing  in  his  lifetime  and  consummated  by 
his  death.  Hence,  a  joint- tenant,  as  such,  cannot  devise  or 
bequeath ;  for  the  jus  accrescendi,  incident  to  that  species  of 
tenancy,  vests  at  the  instant  of  his  death,  and  to  treat  the  will 
as  a  severance  would  be  to  allow  it  the  effect  of  a  conveyance 
inter  vivos  ;  but  if  a  joint-tenant,  having  made  a  will,  which, 
but  for  the  joint-tenancy,  would  pass  the  property,  should,  by 
severance,  partition,  or  survivorship,  become  the  owner  in 
severalty  of  the  whole  or  part,  divided  or  undivided,  his  pre- 
vious devise  would,  of  course,  be  operative.  In  short,  under 
the  sweeping  power  conferred  by  the  statute,  a  man,  by  his 
will,  executed  presently,  may  dispose  of  all  that  can,  at  his 
death,  be  justly  denominated  his  own. 

It  would  follow  from  the  above  extension  of  the  devising 
power,  unaided  by  another  enactment  (m)  to  be  presently 
noticed,  that  a  general  devise  of  real  estate  must  have  an 
operation,  commensurate,  at  least,  with  that  which,  under  the 
old  law,  was  peculiar  to  a  general  bequest  of  personal  estate — 


Copyholds. 


Leaseholds 
lor  years. 


subsequent  remainders  (1  Hayes,  Conv.  197;  Allen  v.  Allen,  2  Dr.  &  War. 
337;  Edwards  v.  Champion,  3  D.  M.  &  G.  202  ;  Pichersgill  v.  Grey,  30 
Be.  352).  If  copyholds,  held  of  manors  in  which  there  is  no  custom  to 
entail,  are  limited  to  A.  and  the  heirs  of  his  body,  A.  will  take  an  estate 
in  those  copyholds  analogous  to  an  estate  in  fee  simple  conditional  at  the 
common  law  (^Doe  v.  Clark,  5  B.  &  Al.  458;  Boe  v.  Simpson,  4  Bing. 
N.  C.  333,  340;  3  M.  &  Gr.  929).  And  if  leaseholds  for  years,  or  other 
personal  estate,  be  limited  to  A.  and  the  heirs  of  his  body,  A.  takes  at 
once  the  absolute  property,  just  aTs  he  would  take  it  under  a  simple  in- 
definite gift  {Leventhorpe  v.  Ashhie,  Roll.  Ab,  831,  pi.  1 ;  Tud.  L.  C, 
R.  P.  763). 

(A)  13  Edw.  1,  c.  1  (Statute  de  Bonis  Conditionalibus). 

(Z)  3  &  4  Will  4,  c.  74  (^England,  and  WaUs);  4  &  6  Will.  4,  c.  92 
{Ireland^. 

(w)  Sect.  24. 
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the  operation  of  passing  whatever  property,  falling  within  the 
terms  of  the  gift,  may  belong  to  the  testator  at  his  death. 
Thus,  a  devise  of  all  the  testator's  lands,  or  of  all  his  lands  in 
a  particular  county,  parish,  or  occupation,  or  held  by  a  par- 
ticular tenure,  would  draw  to  itself  all  future  acquisitions  of  the 
given  description  from  whatever  source  derived.  This  potency  ^p®*'^ 
of  a  general  devise  may  suggest  the  expediency,  in  some  cases,  tions. 
of  providing  for  the  eventual  acquisition  of  real  estate  by  the 
testator,  and  in  others,  of  cautiously  restricting  the  devise  to 
property  already  acquired  (n). 

Copyhold  and  customary  estates,  to  which  the  testator  is  Copyhowand 
entitled  as  a  devisee  or  surrenderee,  but  to  which  he  has  not  estates. 
been  admitted,  may  nov/  be  devised  without  his  previous  or 
subsequent  admittance  (o).  The  statute  embodies  and  amends 
the  pi-o visions  of  a  former  Act(p)  for  superseding  the  neces- 
sity of  surrendering  copyholds  to  the  use  of  the  will,  so  that 
now  no  surrender  is  needed  to  give  effect  to  a  devise  of  copy- 
holds, or  of  any  other  species  of  customary  estates  {q),  unless 
the  surrender  be,  as  it  is  in  the  case  of  a  joint-tenant  or  of  a 
feme  covert,  something  more  than  a  formal  (r)  requisite.  The 
statute  also  confers  a  devising  power  on  such,  copyhold  and 
customary  tenants  as  were  before  restrained,  by  the  particular 
custom,  from  devising  (s). 

Estates  pur  autre  vie,  as  leases  for  the  lives  of  others  are  Estates  iwr 

,.,,,,       aittre  vte. 

technically  called,  which  were  first  made  devisable  by  the 
Stat,  of  Frauds  (s.  12),  have  likewise  retained  their  former 
position  (t)  ;  except  that  the  extension  of  the  devising  power 
to  interests  which  would  have  devolved  to  the  heir,  (meaning, 
of  course,  the  heir  general,)  may  be  considered  as  impliedly 
denying  the  power  of  testamentary  disposition  to  quasi  tenants 
in  tail  of  lands  held  pur  autre  vie,  (of  which,  as  not  being 


(to)  See  ante,  pp.  5,  43 — 46. 

(o)  Sect.  3  ;  and  see  ss.  4,  5. 

Ip)  55  Geo.  3,  c.  192. 

{q)  Sects.  3,  4,  5. 

(r)  Porte7-  v.  Porter,  Cro.  Jac.  100  ;  Gale  v.  Gale,  2  Cox,  136  ;  Doe  v, 
Bartle,  5  B.  &  Al.  492  ;  Doe  v.  Ludlam,  7  Bing.  275 ;  Doe  v.  Sird,  5  B. 
&  Ad.  695.    See  also  sect.  8. 

(s)  Sect.  3. 

(/)  Sects.  3,  6. 
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regularly  entailable,  entails  were,  and  still  are,  barrable  by  au 
unenrolled(M)  conveyance,)  and  as  having  thereby  finally  dis- 
posed of  any  lingering  doubt  respecting  the  incompetency  of 
such  tenants  to  defeat  the  quasi  entail  by  will  {x). 

This  portion  of  the  statute,  which  has  given,  expressly,  to 
the  testamentary  power  all  the  scope  of  which  it  appears  to  be 
fairly  susceptible,  must  always  be  considered  as  the  most 
valuable. 


in.  As  TO 

THE  EXER- 
CISE OF  TES- 
TAMENTARY 
POWERS  OF 
APPOINT- 
MENT— 


—by  a  ge- 
neral devise 
or  bequest. 


After-ac- 
quired ge- 
neral powers. 


in.  The  exemption  of  testamentary  appointments  from  the 
necessity  of  referring  or  alluding  to  the  power,  or  its  subject, 
or  of  otherwise  indicating,  expressly  or  constructively,  an  in- 
tention to  appoint,  by  virtue  of  a  power,  as  distinguished  from 
an  intention  to  devise  or  bequeath,  by  force  of  an  interest,  may 
also  be  considered  as  extending  the  range  of  testamentary 
dominion,  while  it  extinguishes  a  prolific  source  of  litigation ; 
for  the  distinction  was  too  refined  to  be  appreciated  by  ordinary 
testators,  and  many  a  testamentary  appointment,  therefore, 
either  failed,  or  was  capable  of  being  supported  only  by  ex- 
trinsic evidence.  But  now  a  gift,  in  general  terms,  acts  in- 
differently upon  ownerships  and  testamentary  powers  {y), 
whether  the  power  was  created  before  or  after  the  statute  came 
into  operation,  unless  the  power  be  confined  to  specific  ob- 
jects {z),  whether  individuals  or  classes  (as  in  the  instance  of  a 
power  to  appoint  in  favour  of  A.,  or  in  favour  of  the  "  children" 
of  A.),  and  then  there  must  still  be  a  reference  to  the  power, 
or  some  equivalent  denotation  of  the  intention  to  exercise  it  (a). 

It  should  seem,  that  the  operation  of  a  general  gift,  upon 
general  testamentary  powers,  must  be  determined  by  analogy 
to  its  effect  upon  after-acquired  property,  strictly  such ;  and 
that,  consequently,  where  a  general  power  of  appointment  is 
given  to  the  survivor  of  A.  and  B.,  the  power  would  be  well 
exercised  by  a  general  devise  or  bequest  contained  in  the  will 
of  A.,  though  made  in  B.'s  lifetime,  if  the  testator,  by  surviving 


(tt)  Ante,  p.  73,  n.  (i). 
(a?)  1  Jarm.  Wills,  56. 
ly)  Sect.  27. 

(2 )  Id.  (Note  the  words  of  this  section — "  in  any  manner  he  may  tliink 
proper.") 

{a)  See  ante,  p.  51. 
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B.,  should  eventually  become  the  donee  of  the  power  (5);  and 
that  principle  has  been  held  to  extend  to  the  case  of  a  general 
power  given  to  the  testator  by  an  instrument  not  in  existence 
at  the  making  of  his  will(c),  and  to  the  case  of  a  general 
equitable  testamentary  power  given  to  the  survivor  of  A.  and 
B.,  which  has  been  held  to  be  well  exercised  by  the  will  of 
A.,  a  married  woman,  executed  during  coverture  in  the  lifetime 
of  B.,  whom  A.  survived  (d). 

IV.  While  the  old  law  studiously  guarded  devises  of  free-  iv.  As  to 

°  .  _  .  THE  EXECU- 

hold  estates,  by  prescribing  certain  formalities  oi   execution  tionanb 

*,    ,     .  ,  ,         .     T«.  ,  ,■•  •    .       attestation 

and  attestation  (c),  it  was  altogether  mdifierent,  on  these  points,  of  wills. 
as  to  bequests  of  personal  estate  and  devises  of  copyhold  pro-  ^^^^  ^^^ 
perty.     There  were  two  objects,  therefore,  to  be  accomplished  : 
first,  to  render  the  law,  in  this  respect,  uniform ;  secondly,  to 
render  it  simple  and  certain. 

The  statute  1  Vict.  c.  26,  s.  9,  requires  that  wills  of  every  The  new  re- 

1  T  •       quisltes. 

description,  except  wills  of  personal  estate  made  by  soldiers  in 
actual  service,  and  by  mariners  or  seamen  at  sea(/),  shall  be 
signed  at  the  foot  or  end  of  the  instrument  by  the  testator  or 
some  person  in  his  presence,  and  by  his  direction ;  which  sig- 
nature is  to  be  made,  or  acknowledged,  before  two  or  more 
witnesses,  who  are  to  be  present  at  the  same  time,  and  are  to 
attest  and  to  subscribe  the  will  in  the  presence  of  the  testator ; 
but  the  concluding  member  of  the  section  declares  that  no  form 
of  attestation  shall  be  necessary.  The  terms,  in  which  these 
essential  ceremonies — ceremonies  to  be  observed  by  all — are 
enacted,  were  but  ill  adapted  to  convey  the  requisite  information, 
promptly  and  clearly,  to  either  the  professional  or  the  popular 
mind.  The  litigation  upon  the  9th  section  became  frequent  and 
serious.  Many  wills  were  declared  invalid  for  want  of  a  literal 
compliance  with  the  terms  of  the  Act,  especially  with  regard  to 
the  position  of  the  testator's  signature  at  the  *'  foot  or  end"  (g) 
of  the  will.     The  legislature  again  interposed,  and  by  the  Act 

(J)  Sects.  3,  24,  27. 

(c)  Stillman  v.  Weedon,  Cqfield  v.  Pollard,  ante,  p.  49. 

{d)  See  Thomas  v.  Jones,  ante,  pp.  9,  46. 

(e)  29  Car.  2,  c.  3,  s.  5. 

(/)  See  notes  to  ss.  11,  12,  ante,  pp.  25—28. 

{g)  Ante,^.  13. 
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Signing 

by,  or  for,  the 

testator. 


15  &  16  Vict.  c.  24  (A),  provided  for  many  of  the  particular 
cases  in  which  wills  had  been  held  to  be  imperfectly  executed 
under  the  9th  section.  We  proceed  to  indicate,  as  briefly  and 
distinctly  as  may  be,  those  ceremonies  attending  the  execution 
of  a  will,  which  a  safe  exposition  of  the  two  statutes  taken 
together,  and  a  due  regard  to  the  authentication  of  the  instru- 
ment, and  to  the  rights  of  property,  seem  to  enjoin  or  strongly 
recommend. 

1.  The  testator  should  sign  his  name  in  his  usual  form  and 
manner,  underneath  the  last  line  of  the  will ;  and  his  signing 
must  precede  that  of  the  witnesses,  for  if  the  witnesses,  or 
either  of  them,  sign  before  the  testator,  the  execution  is  bad. 
The  testator,  if  unable  to  write  his  name,  should  cause  some 
person,  in  his  presence,  so  to  sign  his  (the  testator's)  name ; 
for  though  a  mark,  but  not  a  seal  (i),  would  do  (A),  yet,  at  this 
day,  a  mark  is  a  very  rude  and  unauthentic  mode  of  signing. 
If  it  can  be  avoided,  though  there  are  no  words  in  the  statute 
on  which  any  legal  objection  (Z)  can  be  founded,  the  person 
procured  to  sign  for  the  testator  should  not  be  also  one  of  the 
witnesses. 

2.  Where  the  will  has  been  signed  in  the  absence  of  the 
witnesses  either  by  or  by  the  direction  of  the  testator,  he  should 

of  a  previous  audibly  acknowledge  to  the  witnesses, — for  though  constructive 
acknowledgment  may  be  sufficient,  and,  in  particular  cases,  as 
that  of  a  dumb  testator,  more  could  not  reasonably  be  required, 
still  an  express  acknowledgment  is  to  be  preferred  (m)  —that  the 
signature  was  made  by  him,  or,  as  the  case  may  be,  by  a  desig- 
nated individual  in  his  presence,  and  by  his  direction  [n)  ;  and 
even  where  the  act  of  signing  is  performed  in  the  presence  of 
the  witnesses,  it  will  be  projier  that  their  attention  should  be 
particularly   directed   to   the    signature  (o).     But  if  the  will 


2.  Acknow- 
ledgment, by 
the  testator, 


(A)  Ante,  p.  21. 

(i)  See  ante,  p.  15. 

(A)  See  ante,  p.  14. 

(Z)  See  ante,  p.  15. 

(to)  See  Boss  v.  Bwer,  3  Atk.  156 ;  Moodie  v.  Reid,  7  Tan.  361 ;  Doe  v. 
Burdett,  6  Nev.  &  M.  259 ;  Mackinley  v.  Slson,  8  Sim.  561,  See  also 
ante,  pp.  16,  17. 

in)  Ilott  V.  Genge,  4  Moo.  P.  C.  265. 

{p)  See  ante,  pp.  14 — 16. 
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consist  of  several  sheets — though,  for  greater  certainty,  and  to 
prevent  interpolation,  each  should  be  signed  at  the  foot  (ja)— it 
is  not  absolutely  necessary  to  sign,  or  to  acknowledge  the  sign- 
ing of,  any  other  than  the  last  sheet,  in  the  presence  of  the  wit- 
nesses (q). 

3.  Though  it  is  not  essential  that  either  the  person,  if  any,  3.  Disclosure 
who  signs  for  the  testator,  or  the  witnesses,  should  have  the  racter  of  the 
slightest  knowledge  of  the  nature  of  the  document — for  even  *"* ''"'"®" ' 
while   publication,   now  expressly  abolished  (r),   was  a  legal, 
though  an  empty  sound  (s),  the  testator  might  have  been  silent 

if  not  deceptive  (^),  upon  that  point — yet,  unless  there  be  some 
strong  motive  for  concealment,  the  testator  will  do  well  to 
declare  that  the  document  is  his  will,  or,  as  the  case  may  be, 
a  codicil  to  his  will  (u).  It  is  desirable  that  the  several  sheets, 
if  more  than  one,  composing  the  will,  should  be  attached,  or,  at 
least,  be  present  together  at  the  time  of  execution  (x). 

4.  The  witnesses  must  be  two  (or  more)  in  number,  and  must  4.  Presence, 

,  1  n        ^        '"■^^  subscrip- 

be  simultaneously  (y)  present,  when  the  signature  by  or  lor  the  tion,oUhe 
testator,  or  his  acknowledgment,  is  made ;  the  testator,  and  the 
witnesses,  should  be  within  sight  and  hearing  of  each  other ; 
and  although  the  statute  does  not  say  that  the  witnesses  shall 
subscribe  at  the  same  time  {^),  or  in  the  presence  of  each  other^ 
as  well  as  of  the  testator,  the  three  should  not  separate  till  the 
witnesses  have  both  subscribed.  Such  subscription,  which  must 
be  in  the  witness's  own  handwriting,  should  contain  his  name 
written  in  his  usual  form  and  manner — though  a  mark,  which, 
as  we  have  seen,  even  in  the  case  of  the  testator,  satisfies  the 
statute,  would  be  a  sufficient  subscription  by  a  witness  (z) — also 
his  abode  and  quality.     The  witnesses  are  required  to  attest,  as 


(^)  See  Right  v.  Price,  1  Doug.  241 ;  Winsor  v.  Pratt,  2  Br.  &  B. 
650 ;  5  J.  B.  Moo.  484. 

(g-)  See  ante,  p.  13  ;  and  pp.  21—24. 

(r)  Sect.  13. 

(s)  British  Ifuseum  v.  White,  6  Bing.  310  ;  Wright  v.  WrigJit,  5 
Moo.  &  P.  316. 

(t)  Trimmer  v.  Jackson,  4  Bum's  Ecc.  L.,  6th  ed.,  130. 

(w)  See  ante,  pp.  14,  28. 

(a:)  See  Bond  y.  Scawell,  3  Bur.  1773.     See  ante,  p.  11. 

(y)  See  ante,  p.  15. 

(z)  Harrison  v.  Harrison,  8  Ves.  186.     See  ante,  p.  19. 
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well  as  to  subscribe.  By  the  attestation  here  contemplated 
must  be  understood  that  mental  observation  (a)  which  enables 
men  to  testify  concerning  matters  transacted  before  them  ;  for 
the  notion,  founded  an  a  misconstruction  of  a  subsequent  pro- 
vision of  the  statute,  that  the  solemnit}'  of  attesting  may  now 
be  fulfilled  by  corporeal  presence  alone  (6),  has  been  too  hastily 
adopted.  With  respect  to  the  number  of  witnesses,  the  statute 
has  fixed  no  maximum ;  and  some  professional  men,  conceiving 
that,  where  real  estate  is  concerned,  there  may  yet  be  magic  in 
three  witnesses  (c),  still  assemble  the  old  complement ;  but  this 
practice  is  injudicious,  as  tending  to  increase  the  danger  of  mis- 
carriage, and  the  difficulty  of  proof.  The  place  of  residence 
and  the  occupation  of  each  witness  should  be  appended  to  his 
name,  to  facilitate  his  discovery  in  case  the  will  has  to  be  proved 
per  testes. 
6.  Memo-  5.  An  attestation  clause  is  not  necessary.    Such  is  conceived, 

attestation,  at  least,  to  be  the  true  result  of  this  somewhat  obscure  section  {d), 
made  darker  by  the  last  explanatory  adjunct.  But  a  formal 
memorandum  should  always  be  added  in  order  to  facilitate 
probate,  which  would  not  otherwise  be  granted  without  a 
special  affidavit;  to  afford  evidence  of  title  to  the  property 
devised,  for  a  purchaser  would  otherwise  require  a  statutory  (e) 
declaration  by  the  witnesses  ;  and,  lastly,  to  fix  the  attention 
of  the  witnesses  upon  the  facts  which  it  is  expedient  that  they 
should  certify,  and  which,  having  thus  certified,  they  could  not 
afterwards  so  effectually  deny.  This  clause  should  express  that 
the  instrument  has  been  signed— not,  as  heretofore,  "  signed  and 
published,"  for  no  publication  is  requisite  {f) — by  the  testator 
(or,  as  the  case  may  be,  signed  by  a  designated  individual,  in 
the  testator's  presence,  and  by  his  direction),  as  the  last  will 
of  the  testator,  in  the  presence  of  the  witnesses,  present  at 


(a)  Harris  v.  Ingledew,  3  P.  W.  91.     See  ante,  p.  17. 

(*)  H.  Sugd.  Wills,  37.     See  ante,  p.  17 ;  1  Hayes,  Conv.  360. 

(c)  See  29  Car.  2,  c.  3,  s.  5,  "  three  or  four  credible  witnesses."  See 
ante,  p.  4,  as  to  Escheat.  And  as  to  real  estate  in  the  colonies,  &c.,  of. 
post,  p.  96. 

(rf)  Sect.  9. 

(e)  5  &  6  Will.  4,  c.  62. 

(/)  Sect.  13. 
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the  same  time ;  also,  that  the  witnesses  have  subscribed  in  his 
sight  and  presence — so  far  the  memorandmn  would  record 
matters  which  are  of  the  very  essence  of  the  execution — and 
(it  may  be  well  to  add)  in  the  presence  of  each  other.  At  the 
foot  of  this  memorandum,  and  not  elsewhere,  the  witnesses, 
having  first  perused  it,  should  sign  as  directed  mider  the  pre- 
ceding head. 

•  6.  As  witnesses,  being  either  objects,  or  married  to  objects,  g.  selection 
of  the  testator's  bounty,  absolutely  forfeit,  by  the  act  of  sub-  nesses. 
scribing,  the  benefits  intended  for  them,  they  are  of  course 
improper,  though   sufficient  {g)    witnesses ;    and  the  persons 
selected  for  such  a  duty  should,  as  will  naturally  occur,  be 
intelligent,  as  well  as  indifferent  persons  {h). 

7.  ALL  testamentary  papers,  without  exception,    must  be  7.  univer- 

,   .        ,  Mill  sallty.andln- 

executed  and  attested  m  the  manner  prescribed  by  the  statute,  flexibility,  of 

j.^  ..  ,1  jj  ,  /,  the  statutory 

and  its  provisions  cannot  be  evaded,  even  by  means  or  a  power  requisites, 
created  for  the  purpose  {i).  In  preparing  testamentary  ap- 
pointments, we  were  wont  to  consult  the  power  as  to  the 
requisites  of  execution  and  attestation  j  and  we  know  that 
equity  (always  too  prone,  when  legal  fetters  annoy  its  juris- 
diction, to  erect  itself  into  a  court  of  repeal,)  aided,  in  favour 
of  particular  claimants,  the  neglect  of  that  form  which  the 
power  had  prescribed  (A).  But  now  the  statute  is  the  sole, 
universal,  and  inexorable  guide ;  nothing  additional  can  be  im- 
posed, nothing  there  injoined  can  be  dispensed  with,  no  inad- 
vertence  can  ever  be  helped.     Henceforth,  therefore,  testa-  Testamen- 

-         -  ,     I  1 .  tary  appoint- 

mentary  appointments  must  be  executed  and  attested  according  ment«. 
to  the  statute,  and  should  be  executed  and  attested  without 
regard  to  the  power  (/),  whether  the  power  were  created  before 
or  after  the  statute  came  into  operation ;  and  clauses  which 
confer  testamentary  powers  should  either  be  wholly  silent,  in 
regard  to  execution  and  attestation,  or  simply  refer  to  the 
statute. 


ig)  Sect.  15. 
(Ji)  1  Hayes,  Conv.  363. 
(i)  Johnson  v.  Ball,  5  De  G.  &  S.  85. 
( h )  Sugd.  Pow.  ch.  xi. 

(0  But  as  to  a  seal  to  a  will  being  in  some  cases  necessary,  see  antCy 
pp.  24,  25. 

w.  a 
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It  happens  here,  as  on  all  transitions  from  an  old  to  a  new 
system,  that  we  have  to  wean  ourselves  from  inveterate  habits 
of  thought,  conduct  and  expression  ;  and,  as  the  process  will  be 
the  least  difficult  to  that  mind  which  accommodates  itself  the 
most  readily  to  every  change  of  artificial  modes,  versatility  is 
one  of  the  mental  qualities  to  be  cultivated  in  the  present 
transitive  state  of  our  institutional  laws. 
General  re-         We  have  dwelt  in  detail  upon  this  branch  of  the  statute,  on 

flections  on  ,,/..  i.  ,  i      i>  -^  ^-         j. 

this  branch  accouut  both  of  its  general  importance  and  oi  its  proportionate 
tute(>»).  ambiguity.  Of  those  observances  which  have  just  been  enu- 
merated, some,  it  will  be  perceived,  are  clearly  indispensable, 
others  of  doubtful  necessity,  and  the  rest  are  merely  prudential. 
The  new  ceremonial  seems  to  have  been  adjusted  on  a  principle 
of  compromise ;  for  while  something  has  been  deducted  from 
the  old  solemnities,  as  respects  real  estate,  the  want  of  all 
solemnity,  as  respects  personal  estate,  has  been  more  than 
sufficiently  supplied.  We  had  been  struggling  for  centuries  to 
secure  perfect  freedom  of  disposition,  and  had  attained  a  large, 
perhaps  too  unlimited,  dominion  over  personal  estate,  when  by 
this  statute,  we  were  suddenly  prohibited  from  bequeathing  a 
ring,  without  the  formal  summoning  of  two  witnesses,  to  be 
present  together  in  the  sick  man's  chamber ;  who,  yet,  by  deed, 
or  other  less  solemn  act  inter  vivos,  may  give  away  all  his 
property  without  any  witness  at  all.  This  would  seem  to 
indicate  a  retrograde  movement  in  the  march  of  legislation. 
If,  instead  of  imposing  these  fetters  upon  the  testamentary 
disposition  of  personal  estate,  the  legislature  had  proceeded,  in 
the  laudable  spirit  of  emancipating  the  transfer  of  property 
from  all  inconvenient  and  unpalatable  observances,  to  get  rid, 
for  the  most  part,  of  the  ceremonial  which  clogged  devises  of 
land(w),  and  which  seems  to  have  been  suggested  by  some 
antiquated  notion  of  protecting  the  heir,  the  statute  would  have 
conferred  on  the  public  a  more  decided  boon.     Though  some 


(m)  The  editor  has  retained  these  reflections,  though  they  were  more 
applicahle  to  the  period  immediately  after  the  passing  of  the  Act  than  to 
the  present  time  ;  and  the  same  remark  will  apply  to  other  portions  of 
this  "Practical  View."  See  also  1  Hayes,  Conv.  367;  14  Jur.  492,  499, 
Part  2. 

(n)  29  Car.  2,  c.  3,  s.  5  (Statute  of  Frauds). 
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portion  of  the  litigation  which  arose  from  the  extreme  laxity 
of  the  old  practice  as  to  testaments  may  now  be  prevented,  yet 
the  remedy  applied  will  involve  the  destruction  of  many  wills 
which  ought  to  be  upheld  (o).  This  was  not  a  dry  point  of  law, 
but  a  great  question  of  national  policy,  which,  as  it  came  home 
to  the  business  and  bosom  of  every  man,  ought  to  have  been 
well  considered,  with  reference  to  the  character  and  habits  of 
the  people.  A  long  period  must  elapse  before  the  new  law  can 
be  generally  known  and  imderstood  beyond  the  professional 
pale ;  and  even  when  it  shall  have  been  fully  promulgated,  a 
strict  observance  of  its  requisites  will  often  prove  irksome  and 
difficult,  sometimes  impossible.  The  new  ceremonial,  pre- 
scribed for  all  testators,  under  all  cii'cumstances,  must,  there- 
fore, tend  to  create  intestacies,  by  which  families  may  be 
seriously  injured,  while  but  little  fraud  will  be  prevented;  and, 
at  last,  the  pressure  of  the  evil,  seconded  by  a  general  and  in- 
vincible repugnance  on  the  part  of  the  people  to  strait-laced 
enactments,  in  matters  long  abandoned  to  their  own  free  choice 
of  time,  place  and  circumstance,  may  procure  for  this  measure, 
or  rather  this  branch  of  the  measure,  the  fate  of  that  law 
which  it  has  recently  superseded  (jp)  ;  thus  affording  another 
proof,  that,  in  such  matters,-  jurisprudence  then  shows  itself 
most  wise,  when  it  is  least  rigid,  when  it  bends  to  the  humour 
and  even  prejudices  of  the  many,  for  whom  its  regulations  are 
not  practically  beneficial,  merely  because  they  are  theoretically 
beautiful. 

V.  We  now  proceed  to  the  revocation  and  the  alteration  of  v.  As  to 

THE  REVO* 

wills.     These  also  are  placed  on  a  new  basis  ;  for  not  only  is  a  cation  and 
revoking  will,  whether  of  real  or  of  personal  estate,  subjected  ^^^^^ 
to  the  same  regulations,  in  regard  to  execution  and  attestation, 
as   a  disposing   will  (§'),   but   other    important    changes   are 
introduced. 

(o)  See  1  W.  Bl.  100,  where  Lord  Mansfield  observes,  with  reference  to 
the  Statute  of  Frauds  (29  Car.  2,  c,  3),  that  more  fair  wills  had  been  de- 
stroyed for  want  of  observing  its  restrictions,  than  fraudulent  wills  ob- 
structed by  its  caution.  And  see  the  cases  cited  in  the  notes  to  sect.  9, 
ante,  pp.  9 — 21,  verifying  the  predictions  in  the  text. 

ip)  See  15  &  16  Vict,  c.  24,  ante,  pp.  21—24. 

{q)  Sects.  20,  21  and  22. 
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Thus,  the  mere  marriage  of  a  testator  produces  a  total  revo- 
cation (r)  —  except  of  testamentary  appointments,  in  cases 
where  the  property  would  not,  in  default  of  appointment,  go  to 
the  testator's  heir,  executor,  administrator,  or  next  of  kin  (s)  — 
without  the  additional  circumstance,  formerly  requisite,  of  the 
birth  of  a  child ;  so  that,  in  this  respect,  the  will  of  a  man  is 
placed  on  the  same  footing  as  that  on  which  the  will  of  a 
woman  formerly  stood,  and,  indeed,  still  stands  (t).  The  lan- 
guage of  this  enactment,  it  will  be  observed,  is  absolute ;  and, 
therefore,  the  revocation  would  not  be  prevented  by  the 
strongest  declaration  of  the  testator  that  his  will  shall,  not- 
withstanding any  future,  or  even  an  actually  contemplated 
marriage,  continue  in  force.  It  is  easy  to  suppose  that  cases 
may  occur  in  which  the  testator's  intention  would  not  be 
altered  by  the  change  of  his  condition ;  as  where  he  has  made 
a  disposition  in  favour  of  his  family  by  a  deceased  wife,  and  con- 
tracts marriage  again  with  a  woman  for  whom  he  has  amply 
provided  by  a  jointure,  and  by  whom  there  is  not  any  moral 
chance  of  his  having  issue.  The  undistinguishing  operation  of 
this  enactment,  by  which  on  the  marriage  of  every  person, 
male  or  female,  under  any  circumstances,  his  or  her  will  is  re- 
duced to  waste  paper,  should  be  generally  known. 

But  as  the  statute  abolishes  revocation  on  the  ground  of 
a  presumed  intention  from  an  alteration  of  circumstances  (m), 
marriage  is  now  the  only  extrinsic  circumstance  capable  of 
working  a  revocation. 

The  statute  also  abolishes  revocation  by  means  of  a  con- 
veyance (x),  except  so  far  as  the  conveyance,  by  substantially 
aliening  the  property,  withdraws  it  from  the  testator's  control. 
A  devise,  therefore,  unless  specially  restricted,  will  operate  on 
whatever  interest  the  testator  may  have  in  the  property  at  his 
death,  notwithstanding  any  new  modification  or  partial  aliena- 
tion of  his  ownership,  which  may  have  taken  place  subsequently 
to  the  execution  of  the  will.     The  constructive  revocation  of 


(r)  Sect.  18. 

(«)  See  ante,  p.  31,  n.  («). 

it)  Sect.  18. 

(«)  Sect.  19.    See  Johnston  v.  Johnston,  1  Phillim.  447. 

(Jc)  Sect.  23. 
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devises,  by  the  execution  of  conveyances  designed  only  to 
create  a  charge  upon  the  estate  or  to  effect  some  other  Hmited 
purpose,  but  stretched  by  technical  reasoning  far  beyond  the 
intention,  often  produced  unjustice(^). 

Under  the  old  law,  a  will  might  have  been  revoked  by  bum-  Destruction 
ing,  tearing,  cancelling,  or  obliterating,  without  the  presence  ment. 
or  attestation  of  any  witness ;  proof  or  presumption  that  the 
act  was  that  of  the  testator  sufficed.     The  statute,  however, 
makes  this  important  distinction  between  the  act  of  burning, 
tearing,  or  otherwise  destroying  the  substance  of  the  will,  and 
a  mere  obliteration  of  its  contents :  —  it  allows  the  former  acts, 
if  done  animo  revocandi  (z),  still  to  have  a  revoking  effect, 
though  unattested  and  unseen  by  any  witness  (a)  ;  while  any  Obliteration 
obliteration,  whether  of  the  whole  or  part  only  of  the  will,  as  Uneations. 
well  as  an  interlineation,  is  required  to  be  executed  and  attested 
with  the  same  solemnity  as  an  original  will  (A),  except  that 
(and  here  the  legislature  must  be  allowed  to  speak  in  its  own 
peculiar   language)  "the   will,    with   such   alteration   as   part 
thereof,  shall  be  deemed  to  be.  duly  executed,  if  the  signature 
of  the  testator,  and  the  subscription  of  the  witnesses,  be  made 
in  the  margin,  or  on  some  other  part  of  the  will,  opposite  or 
near  to  such  alteration,  or  at  the  foot  or  end  of,  or  opposite  to, 
a  memorandum  referring  to  such  alteration,  and  written  at  the 
end  or  some  other  part  of  the  will." 

It  is  important  to  bear  in  mind  the  fact,  that  this  statute  does  Cancellation, 
not,  like  the  former  law  (c),  admit  of  the  revocation  of  a  will 
by  cancellation,  without  more(c?)  ;  and,  therefore,  if  a  testator, 
meaning  to  annul  his  will,  should  draw  his  pen  across  the 
sheets,  or  through  his  signature,  or  have  recourse  to  any  other 
mode  of  defacing  the  writing,  still  the  instrument,  so  far  as  its 


(y)  BulUn  v.  Fletcher,  2  M.  &  C.  432 ;  Plowden  v.  Hyde,  2  D.  M.  & 
G.  684  ;  Schroder  v.  Schroder,  Kay,  578 ;  3  W.  K.  55  ;  1  Jarm.  Wills, 
ch.  7,  sect.  3. 

(z)  See  Pemberton  v.  Pemlerton,  13  Ves.  290 ;  Doe  v.  Perkes,  3  B. 
&  Al.  489 ;  Doe  v.  Harris,  6  A.  &  E.  209 ;  8  A.  &  E.  1.  And  see  ante, 
pp.  33—36. 

{a)  Sect.  20. 

(&)  Sect.  21. 

(c)  29  Car.  2,  c.  3  (Statute  of  Frauds). 

{d)  See  ante,  p.  33. 
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contents  might  yet  be  discernible  (c),  would  remain  in  full 
force  as  his  will,  unless  such  cancellation  were  executed  and 
attested  as  the  statute  requires  in  the  case  of  a  will. 

Before  we  close  this  head,  attention  should  be  particularly- 
pointed  to  the  circumstance,  that  the  revival  of  a  revoked  will, 
whether  revoked  before  or  after  the  statute  came  into  operation, 
can  be  effected  only  by  re-execution,  or  by  a  codicil  expressive 
of  an  intention  to  revive  the  will  (f). 


VI.  As  TO 

TBE  LAPSE 
OF  DEVISES 
AMD  BE- 
QUESTS. 


Old  law. 


VI.  Considerable  alterations  have  been  made  in  the  doctrine 
of  lapse.  Lapse  is  the  failure  of  a  testamentary  gift  by  the 
death  of  its  object  in  the  lifetime  of  the  testator.  Where  the 
interest  given  is  circumscribed  by  the  life  of  the  deceased 
devisee  or  legatee,  or  depends  upon  a  circumstance  which  is 
personal  to  him,  and  which  has  not  occurred  (as  his  attainment 
of  the  age  of  twenty-one),  the  gift  necessarily  fails  ;  and  though 
the  interest  should  be  capable  of  transmission  to  his  repre- 
sentatives, yet,  as  it  never  vested  in  him,  his  heirs,  executors 
or  administrators  could  take  it  only  by  force  of  special  words 
of  substitution.  If  the  whole  and  absolute  interest  was  given, 
then,  under  the  old  law,  the  death  of  the  devisee  or  legatee 
caused  an  intestacy  as  to  the  subject  of  the  lapsed  gift,  unless 
it  were  personal  property  and  the  will  also  contained  a  residuary 
bequest;  if  less  than  the  whole  and  absolute  interest  was  given, 
then  the  expectant  dispositions,  if  any,  were  accelerated. 
Thus,  if  Blackacre  was  devised  to  A.,  who  died  before  the 
testator,  in  fee,  and  the  residue  of  the  real  estate  was  devised 
to  B.,  Blackacre  did  not  fall  into  the  residue,  but  descended  to 
the  testator's  heir;  while  if  a  lease  for  years,  or  any  other 
subject  of  personal  estate,  was  bequeathed  to  A.,  who  died 
before  the  testator,  and  the  residue  of  the  personal  estate  was 
bequeathed  to  B.,  the  subject  of  the  lapsed  bequest  fell  into, 
and  passed  as  part  of  the  residue  to  B.  But  if  real  or  personal 
estate  was  given  to  A.,  who  died  before  the  testator,  for  the 
life  of  B.,  and,  on  the  death  of  B.,  to  C,  then  the  remainder  to 
C.  took  effect  immediately  on  the  testator's  death  (and,  unless 
the  case  were  within  the  provisions  about  to  be  noticed  as  to 


(«)  Sect.  21.     See  ante,  pp.  36—88. 
(/)  See  ante,  p.  40. 
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children  and  issue  of  the  testator  dying  in  his  lifetime,  would 
still  take  effect),  as  an  immediate  gift  in  possession,  notwith- 
standing B.  should  survive  the  testator.  So,  if  Blackacre  was 
devised  to  A.,  who  died  before  the  testator,  in  tail,  and  on 
failure  of  his  issue  to  B.,  the  devise  to  B.  took  effect  presently, 
notwithstanding  A.  left  issue,  who  survived  the  testator  ( g). 
Such  was  the  general  state  of  the  law,  which  has  been  altered 
as  to  real  estate,  by  enlarging  the  operation  of  a  residuary 
devise,  and  by  carrying  out  the  intended  effect  of  a  devise  in 
tail ;  and,  as  to  both  real  and  personal  estate,  by  attributing 
new  force  to  gifts  in  favour  of  the  testator's  children  or  his 
more  remote  issue. 

Under  the  new  law,  if  a  devisee  in  fee  of  specific  lands  die  Lapsed  and 

*  void  devises, 

in  the  testator's  lifetime,  the  estate  comprised  in  such  lapsed  new  law. 
devise,  instead  of  devolving  on  the  heir,  passes  to  the  residuary 
devisee  (A);  and  so,  generally,  the  property  or  interest  com- 
prised in  every  devise,  lapsing  or  incapable  of  effect  from  any 
cause  whatever  (z),  falls  into  the  residue  of  the  realty.  The 
result  of  this  alteration,  taken  in  connexion  with  the  extension, 
already  noticed,  of  the  disposing  power  to  after-acquired 
lands  (Jt),  is,  that  a  testator,  whose  will  contains  a  complete  and 
operative  general  or  residuary  devise  in  fee,  cannot  die  intestate 
in  regard  to  any  portion  of  his  real  estate.  Hence  there  can 
no  longer  be  any  occasion  for  a  subsequent  adoption  or  recog- 
nition of  the  will,  in  order  to  extend  the  operation  of  a  general 
or  of  a  residuary  devise  to  real  estate  bought  or  otherwise 
acquired  since  the  execution  of  the  will,  or  comprised  in  any 
devise  which  has  lapsed  by  the  death  of  a  devisee  in  fee. 

The  other  alterations  in  the  doctrine  of  lapse  are  confined  to  Devises  in 
particular  cases.     The  devise  for  an  estate  tail  in  realty  to  any  ^' 

person  dying  in  the  testator's  lifetime  is  made  to  take  effect  in 
favour  of  the  heirs  in  tail,  if  any  issue  in  tail  be  living  at  the 


(jg)  Brett  v.  Rigden,  Plow.  343 ;  Hodgson  v.  Ambrose,  1  Doug.  337 ; 
3  Br.  P.  416 ;  Doe  v.  Kett,  4  T.  E.  601. 

(A)  Sect.  25. 

(i)  Doe  V,  Sheffield,  13  Ea.  526 ;  Williams  v.  Ooodtitle,  10  B.  &  C. 
895  ;  5  M.  &  Ry,  757,  and  lb.  n.  {a)  ;  Jones  v  Mitchell,  1  S.  &  S.  293  ; 
Page  v.  Page,  2  P.  W.  489 ;  but  see  Mitford  v.  Reynolds,  16  Sim.  105. 

(Ji)  Sect.  3. 
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time  of  the  testator's  death  (/)  ;  for  we  think  there  would  be  no 
difficulty  in  rejecting  the  construction  which  refers  the  words 
*'  such  issue"  to  the  identical  issue  left  by  the  devisee  in  tail  at 
his  death. 

The  remaining  enactment,  under  this  head,  provides,  that  an 
interest  in  real  or  personal  estate,  given  to  a  child  or  other 
issue  of  the  testator  himself,  dying  in  the  lifetime  of  the  testator, 
leaving  issue,  shall,  if  any  such  issue — and  even  here  the  word 
such  does  not  necessarily  refer  to  the  very  issue  left  by  the 
deceased  devisee  or  legatee  (m) — should  survive  the  testator, 
not  lapse,  but  belong  to  the  repi-eseutatives  of  the  child  or  other 
issue  to  whom  the  devise  or  bequest  purports  to  be  made,  as 
part  of  his  or  her  own  real  or  personal  estate  (w)  ;  and,  as  such, 
it  will  be  subject,  of  course,  to  the  testamentary  disposition,  if 
any,  of  the  same  child  or  issue — provided,  as  to  real  estate,  the 
will  of  the  child  or  issue  be  within  the  statute,  and  consequently 
of  force  to  pass  after-acquired  (o)  real  estate  (ja)  —  notwith- 
standing that  such  disposition  may  have  the  effect  of  wholly 
excluding  the  issue  required,  by  this  enactment,  to  be  living 
at  the  death  of  the  testator.  Of  course,  where  the  will  itself 
disposes  prospectively,  in  the  event  which  has  happened,  of  the 
interest  of  the  deceased  child  or  issue,  the  operation  of  the 
statutory  provision  is  excluded. 

In  both  the  preceding  cases,  of  the  gift  in  tail,  and  of  the 
gift  to  a  child  or  other  issue  of  the  testator,  the  statute  places 
the  persons  claiming  under  the  intended  devisee  or  legatee  in 
the  same  situation  as  if  such  devisee  or  legatee,  instead  of  dying 
before,  had  died  immediately  after  the  testator. 

But  neither  of  the  provisions  in  question  can  apply  where 
the  requisite  of  surviving  the  testator  is  involved  in  the  very 
description  of  the  objects,  and  where,  consequently,  nothing 
can  lapse  (g')  by  the  death  of  an  individual  in  his  lifetime,  as 


(Z)  Sect.  32. 

(m)  See  Re  Parker,  1  Sw.  &  Tr.  523 ;  6  Jur.,  N.  S.  354 ;  ante,  p.  57. 

(«)  Sect.  33.     See  ante,  pp.  56-58. 

(o)  Sect.  3. 

(^)  See  ante,  pp.  68,  59. 

{jl)  Doe  V.  Sheffield,  13  Ea.  526  ;  Viner  v.  Francis,  2  Cox,  190 ; 
Barber  v.  Barber,  3  M.  &  C.  697  ;  Lee  v.  Pain,  4  Ha.  250  ;  Cruse  v. 
Howell,  4  Drew.  215. 
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in  the  case  of  a  gift  to  "  sons,"  "  daugliters,"  "  children,"  or 
"  grandchildren,"  as  a  class  ;  for  there,  according  to  the  estab- 
lished rules  of  construction,  sons,  daughters,  children,  or  grand- 
children, dying  before  the  testator,  would  be  considered  as  not 
originally  within  the  contemplation  of  the  gift(r).  It  follows, 
therefore,  that  where  a  testator  gives  his  property  to  a  class 
(for  example,  to  his  children  equally),  and  wishes  that  in  case 
of  the  death  of  any  child,  his  or  her  children  (^.  e.  the  testator's 
grandchildren)  should  be  substituted,  there  should  be  inserted 
express  words  under  which  the  grandchildren  would  take  by 
substitution ;  otherwise  any  child  dying  in  the  testator's  life- 
time would  never  come  within  the  class,  and  would  consequently 
take  nothing.  But  where  a  testator  gives  property  to  his 
children  nominatim,  and  one  dies  in  his  lifetime,  the  subject- 
matter  of  the  gift  will  form  part  of  the  estate  of  the  deceased 
child,  subject  to  the  dispositions  of  his  will  and  to  his  debts. 

VII.  We  now  approach  the  most  questionable  part  of  the  ^11.  A 
statute,  the  construction  clauses  {s)  :  questionable,  both  as  re 
gards  the  general  expediency  of  legislating  on  such  subjects,  of^"^- 
and  as  regards  the  frame  of  these  clauses  in  particular.     An  legislating  on 
Act  of  Parliament  is  but  a  blind  expositor  of  legal  instruments  questioneci. 
— objects  too  minute  for  its  comprehensive  vision ;  and  the 
interpreting,  for  all  future  testators,  of  a  few  phrases,  gleaned 
from  by-gone  cases  of  ignorance  and  mistake,  seems  not  less 
unbecoming  the  dignity,  than  it  is  foreign  to  the  functions  of 
a  great  legislative  body.     In  framing  documents,  for  which  the 
legislature  has  evinced  such  critical  anxiety,  we  shall  be  apt, 
either  to  lose  sight  of  the  enacted  signification,  or  to  be  per- 
plexed between  our  preconceived  notions  of  the  force  of  a  word 
and  its  statutory  sense.     Happily,  this  novel  interference  with 
the  rules  of  construction  is  limited  to  a  few  instances.     The  Grounds  of 
conflict  of  legal  doctrines  with  popular  opinion,  on  one  or  two  agSnsI  the 


(r)  In  such  cases,  if  the  testator,  by  a  codicil,  revokes  the  gift  as  to  one 
member  of  the  class,  the  others  take  the  whole  {Shaw  v.  M'Malion,  4  Dr. 
&  War.  431)  ;  see  also  Humble  v.  Slwre,  7  Ha.  247  ;  1  H.  &  M.  550,  n. ; 
Boulcott  V.  Boiilcott,  2  Drew.  25  ;  Ramsay  y.  Shelmerdine,  L.  K.,  1  Eq. 
129. 

(«)  Sects.  29,  30,  31. 
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of  the  questions  of  construction  to  which  this  branch  of  the 
statute  extends,  was  certainly  to  be  deprecated,  not  only  because 
the  rule  of  law  often  disappointed  the  intention,  but  because  the 
conviction  that  it  did  so  produced  in  judges  a  strong  disposition 
to  find  some  plausible  excuse  for  departing  from  the  strict  con- 
struction. Hence  arose  the  numerous  cases  in  which  devises, 
without  words  of  limitation,  were  held  to  pass  the  fee,  when 
combined  with  circumstances  aifording  an  inference  that  the 
testator  meant  to  give  a  larger  interest  than  an  estate  for  life,  as 
the  use  of  the  word  *'  estate,"  the  imposition  of  a  charge  on  the 
devisee,  or  the  introduction  of  a  devise  over  in  the  event  of  the 
prior  devisee  dying  under  age.  Hence,  too,  arose  the  cases, 
almost  as  numerous,  in  which  the  question  was,  whether,  in 
the  construction  of  gifts  to  take  effect  on  the  failure  of  issue, 
indefinitely,  of  a  given  person,  the  words  referring  to  the  failure 
of  issue  were,  by  force  of  the  context,  restrained  to  import  a 
leaving  of  issue  at  the  death  of  that  person,  or  at  some  other 
period,  within  the  limits  of  the  rule  against  perpetuities. 

The  rule  (t)  that  a  general  devise  does  not  pass  leaseholds 
for  years,  where  there  are  freeholds  to  satisfy  it,  is  abolished  (m). 
The  enactment  extends  to  copyholds,  but  unnecessarily ;  it 
having  been  held  that,  since  the  statute  which  dispensed  with 
a  surrender  to  the  use  of  the  will  (x),  copyholds  would  pass 
under  a  general  devise  (y),  as  they  would  have  done  before  that 
statute  when  preceded  by  such  a  surrender. 

The  rule  which  required  that  an  intention  to  give  to  a  devisee 
an  estate  in  fee,  as  distinguished  from  an  estate  for  life,  should 
be  indicated  by  words  of  limitation,  or  by  some  equivalent 
expression  (z),  is  likewise  abolished ;  so  that  now  a  devise  of  a 
"  messuage"  or  a  *'  close  of  land"  to  J.  S.,  without  more,  will 
pass  the  fee,  unless  a  contrary  intention  appear  (a). 

The  statute  also  provides,  that  words  referring  to  a  failure 
of  issue  shall,  unless  the  context  require  a  different  construction, 


(t)  Rose  V.  Bartlett,  Cro.  Car.  293. 

(«)  Sect.  26.    But  see  Wilson  v,  Eden,  ante,  p.  48. 

(a?)  55  Geo.  3,  c.  192. 

(y)  Doe  V.  Ludlow,  7  Bing.  275. 

(z)  See  Doe  v.  Clarke,  1  Cr.  &  M.  39. 

(a)  Sect.  28. 
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be  held  to  import  a  failure  of  issue  at  the  death,  and  not,  as 
heretofore,  a  failure  of  issue  at  any,  the  remotest  period  (6). 
The  effect  of  this  statutory  modification  of  the  rule  may  be 
illustrated,  in  regard  to  both  real  and  personal  estate,  by  the 
simple  case  of  a  gift  of  real  and  personal  estate  to  A.,  and  if 
he  shall  die  without  issue,  then  to  B.  in  fee  ;  here  supposing  the  oidiaw. 
will  to  have  been  made  before  the  first  of  January,  1838,  when  the 
statute  came  into  operation,  A.  would  take  (the  words  "  without 
issue"  being  construed,  according  to  the  old  law,  to  import  an 
indefinite  failure  of  issue),  an  estate  tail  in  the  real  estate  (c), 
with  remainder  to  B.  in  fee,  while  the  whole  interest  in  the 
personal  estate  (which  is  incapable  of  an  entail)  would  belong 
to  A.  absolutely  (c?).  Whether,  therefore,  A.  had  any  issue  or 
not,  the  gift  to  B.  would  fail,  as  regards  the  personal  estate ; 
and  it  might,  by  the  act  of  A.,  ^.  e.  his  enrolled  conveyance  {e^, 
be  defeated,  as  regards  the  real  estate.  If,  however,  the  gift  New  law. 
in  question  occurred  in  a  will  made  on  or  after  the  first  day  of 
January,  1838,  then  (the  words  "without  issue"  being  con- 
strued, according  to  the  new  law,  to  refer  to  a  leaving  of  issue 
at  the  death)  A.  would  take  the  fee  of  the  real  estate,  and  the 
whole  interest  in  the  personal  estate,  but  defeasible,  as  to  both, 
by  his  dying  without  leaving  issue  living  at  his  death,  in  which 
event  B.  would  become  entitled,  by  way  of  executory  devise  or 
executory  bequest,  notwithstanding  any  act  of  A. 

The  provisions  for  ascertaining  the  effect  of  devises  to  trus-  ConstracUon 
tees  (f)  are  of  a  purely  technical  character.     They  were  in-  trustees. 
tended  to  relieve  the  expositors  of  wills  from  a  most  embarrass- 
ing portion  of  their  duty.     The  doctrine,  that  no  greater  quantity 


(J)  Sect.  29. 

(c)  Doe  V.  MUs,  9  Ea.  382. 

(d)  Donn  v.  Penny,  19  Ves.  545. 

(e)  3  &  4  Will.  4,  c.  74  {England  and  Wales)  ;  4  &  5  Will,  4,  c.  92 
{Ireland). 

(/)  Sects.  30,  81.  Where,  by  a  will  dated  before  1838,  the  fee  is  de- 
vised to  trustees,  their  heirs  and  assigns,  upon  trust  for  A.,  but  without 
words  of  limitation,  A.  will  take  the  fee  {Moore  v.  Cleghorn,  10  Be.  423, 
afE.,  12  Jur.  591;  Smith  t.  Smith,  11  C.  B.,  N.  S.  121  ;  10  W.  E.  18)  ;  but 
under  a  similar  limitation  in  a  deed  A.  would  take  only  an  estate  for  life 
{Holliday  v.  Overton,  14  Be.  467  ;  15  Be.  480 ;  Lucas  v.  Brandreth, 
28  Be.  274;  Tatham  v.  Vernon,  29  Be.  604). 
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of  legal  estate  should  be  taken  by  trustees,  under  an  indefinite 
devise,  than  was  sufficient  for  the  purposes  of  the  trust  ($r), 
though  hesLTing  prima  facie  the  appearance  of  reason,  rendered 
it  neai'ly  impossible  to  say,  without  a  judicial  decision,  what 
quantity  or  quality  of  legal  estate  was,  in  certain  cases,  actually 
vested  in  them ;  and  though,  in  some  of  the  reported  cases  (h) 
it  may  have  been  decided  negatively,  that  the  whole  fee  was 
not  vested  in  the  trustees,  yet  it  would  be  difficult  to  express, 
by  any  technical  phrase,  what  precise  estate  they  were  con- 
sidered to  have  taken.  The  difficulty  is  now  transferred  to  the 
statute-book. 

As  the  enactment  which  makes  testamentary  dispositions 
speak  and  take  effect,  with  respect  to  the  property  (not  to  the 
objects)  comprised  in  them,  as  if  the  will  were  actually  executed 
the  instant  before  the  death  of  the  testator  (^),  was  hardly 
requisite  to  complete  the  dominion  over  after-acquired  property, 
both  real  and  personal  estate  having  been  already  placed  (k)  on 
that  liberal  footing  whereon  personal  estate  alone  formerly  stood, 
this  enactment  may  be  considered  as  having,  for  the  most  part, 
a  distinct  object,  and  as  designed  to  communicate  a  novel  effect 
to  one  species  of  gift,  namely,  specific  devises  and  bequests,  at 
which  it  seems  to  be  tacitly  aimed.  Cases  sometimes  occurred, 
under  the  old  law,  in  which,  between  the  date  of  the  will  and 
the  death  of  the  testator,  the  identical  subject  of  a  specific 
bequest  had  been  removed  or  destroyed,  but  other  property, 
equally  answering  the  description,  had  been  substituted.  In 
such  a  case  without  a  republication  of  the  will,  the  legatee 
would  not,  under  the  old  law,  have  been  entitled  to  the  substi- 
tuted property  (I),  but  he  will  take  it  by  the  operation  of  the 


Distinction 
between  spe- 
cific and  pe- 
cuniary 
legacies. 


(j)  Ward  V.  Burbury,  18  Be.  191. 

(A)  See  Warter  v.  Hutchinson,  1  B.  &  C.  721;  2  Br.  &  B.  349;  and 
the  cases  there  cited, 

(i)  Sect.  24. 

(A)  Sect.  3. 

{I)  1  Rop.  Leg.  179.  The  distinction  between  a  specific  and  a  pecuniary 
bequest  is  marked  and  important.  Thus,  the  bequest  of  a  debt,  or  a  sum 
of  money  or  stock,  or  a  watch,  ascertained  and  distinguished  from  the  mass 
of  the  personal  estate — as  a  bequest  of  500Z.  now  due  to  me  from  A.,  or 
500Z.  now  in  my  desk,  or  500Z.  Consols  now  standing  in  my  name,  or  the 
watch  which  I  now  wear — is  a  sjpecifio  legacy ;  but  a  bequest  of  money  or 
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new  enactment.  Suppose,  for  example,  that  a  testator,  possessed 
of  a  leasehold  house  in  the  parish  of  M.,  should  bequeath  "  my 
leasehold  house  in  the  parish  of  M.,"  and  should  afterwards 
renew  the  lease,  or  sell  the  house  and  purchase  another  lease- 
hold house  in  the  same  parish,  the  renewed  lease,  or  the  after- 
purchased  house,  though  of  much  greater  value,  would  pass, 
without  any  republication  of  the  will,  or  other  equivalent  act. 
The  same  principle  holds  with  respect  to  specific  devises  and 
bequests  generally.  If  the  very  subject  of  property  should  be 
gone,  but  the  testator  should  have,  at  the  time  of  his  death, 
another  subject  to  which  the  woi'ds  apply,  that  subject  will  pass  ; 
the  statute  imputing  to  the  testator  an  intention  to  make  this  new 
application  of  his  words,  unless  he  manifests  a  contrary  intention 
on  the  face  of  the  will.  But  as  the  clause  in  question  might  be 
productive  of  some  singular,  and  even  absurd,  results,  if  extended 
to  all  specific  gifts,  it  will  probably  be  subjected  to  exceptions 
and  qualifications,  tending  to  confine  it  to  cases  in  which  the 
operation  of  the  old  law  was  generally  acknowledged  to  be 
destructive  of  the  intention.  In  the  meantime,  a  testator,  intend- 
ing that  a  specific  gift  shall  pass  no  other  subject  of  property 
than  that  which  answers  the  description  at  the  execution  of  the 
will,  should  make  such  his  intention  apparent  (m). 

In  these  accessions  to  the  testamentary  power,  and  changes  as  to  the 
in  the  rules  of  construction,  however  important,  there  is  nothing  new  law  wuu 
to  excite  apprehension  in  the  mind  of  the  draftsman,  lest,  by  fofms^of  ^^^ 
essentially  affecting  the  forms  of  wills,  they  should  oblige  him  '^''^• 
to  unlearn  the  old,  and  acquire  a  new  testamenta,ry  language. 
They  may,  on  the  one  hand,  dictate  caution  in  regard  to  the 
intended  scope  of  general,  as  well  as  of  specific,  devises  and 

value  merely,  as,  of  5001.  sterling,  or  500Z.  Consols,  or  a  gold  watch,  is  a 
pecuniary  or  general  legacy.  The  specific  legatee,  who  (subject,  of  course, 
to  the  paramount  claims  of  creditors)  can  at  once  fasten  upon  the  particular 
thing,  as  being  identified  and  appropriated  by  the  testator  himself,  is  pre- 
ferred to  the  pecuniary  legatee,  who  can  only  claim  satisfaction  in  amount 
or  value  out  of  the  personal  estate  at  large.  It  follows,  that,  if  the  specific 
thing  be  gone  before  the  gift  takes  effect,  the  specific  bequest  must,  from 
its  very  nature,  wholly  fail  :  while  the  pecuniary  legacy  will  be  paid  in 
full,  abate,  or  fail,  according  to  the  adequacy  or  inadequacy  of  the  general 
assets. 

(w)  See  ante,  pp.  44,  45. 
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bequests ;  and,  on  the  other  hand,  induce  the  framers  of  wills 
either  to  withdraw  their  attention  from  some  points  which  have 
hitherto  exercised  it  (such,  for  instance,  as  the  expressing,  in 
general  or  residuary  devises  or  bequests,  of  an  intention  to 
exercise  general  powers  of  appointment;  the  mention  of  lease- 
holds in  a  general  or  residuary  devise,  intended  to  comprise 
lands  of  that  tenure;  and  the  insertion  of  words  of  limitation  in 
devises  intended  to  pass  the  fee);  or  to  direct  their  attention 
to  those  points  from  other  motives,  or  for  other  purposes.  As, 
under  the  new  law,  the  consequence  of  silence,  in  these  instances, 
will  be  to  pass  the  subject  of  the  power,  the  leaseholds,  or  the 
fee,  a  contrary  intention,  if  entertained,  should  be  distinctly 
expressed.  And  it  is  always  to  be  remembered,  as  a  reason 
for  not  too  hastily  discarding  any  of  the  existing  forms,  that 
the  context  of  the  will  may  raise  an  argument  for  excluding 
the  application  of  the  rules  of  construction  propounded  by  the 
legislature  (n). 
As  to  wills  It  is  important  to  bear  in  mind,  that  the  Act  applies,  even  as 

made  before  ^  ^  xr  j.  7 

the  Act  came  regards  the  construction  of  wills,  only  to  wills  made,  re-executed 

nto  opera-  °        .  »  t 

tion.  or  revived  on  or  after  the  1st  of  January,  1838  (o);  so  that  the 

old  and  the  new  law  must  continue  to  divide  the  attention  of 
the  practitioner  for  a  considerable  period.  But  it  has  been 
decided,  that  a  will  executed  before  1838,  cannot  be  revoked 
by  obliterations  made  since  the  recent  statute,  unless  such 
obliterations  be  authenticated  by  re-execution  and  attestation 
in  the  manner  prescribed  by  the  21st  section  (^)).  It  is  con- 
venient that  the  applicability  of  the  new  law  should  depend  on 
a  fact  apparent  on  the  face  of  the  will,  as  it  does  where  the 


Testator's 
meauiiif,'  to 
be  gathered 
from  the  will 
as  a  whole. 


(«•)  A  testator's  meaning  and  intentions  are  to  be  gathered  from  the 
whole  of  his  will  taken  together,  and  those  intentions  will  be  carried  out 
by  the  Court,  even  though  some  expressions  have  to  be  discarded  or  modi- 
fied, and  others  to  be  supplied  by  implication  ( Towns  v.  Wentivoi'th,  1 1 
Moo.  P.  C.  526).  And  in  order  to  determine  a  testator's  meaning,  the 
Court  must  read  his  language  in  the  sense  which  he  himself  appears  to 
have  attached  to  it ;  with  this  qualification,  that  when  a  rule  of  law  has 
affixed  a  certain  determinate  meaning  to  technical  expressions,  that  mean- 
ing must  be  given  to  them,  unless  the  testator,  by  his  will,  has  excluded 
beyond  all  doubt  such  construction  {id.). 

ip)  Sect.  34. 

(i?)  Broohe  v.  Keiit,  3  Moo.  P.  C.  334;  2  Cur.  343. 
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time  of  making  the  will  is  correctly  indicated  by  its  date  (and 
the  correctness  of  the  date  would  be  presumed,  in  the  absence 
of  evidence  to  the  contrary),  and  not  on  the  period  of  the  death 
of  the  testator,  or  on  any  other  extrinsic  circumstance.  But 
though  the  Act  affects  only  wills  made  on  or  subsequently  to 
the  1st  of  January,  1838,  yet  wills  made  before  that  time  may, 
by  the  effect  of  re-execution  on  or  after  that  day,  or  of  an 
express  or  implied  re-execution  by  a  codicil  executed  on  or 
after  that  day,  or,  if  the  will  should  have  been  revoked,  of  an 
express  revival  (5-)  by  a  codicil  executed  on  or  after  that  day, 
be  brought  within  the  operation  of  the  Act,  and  be  consequently 
subjected  to  the  new  rules  of  construction.  The  operation  of 
a  general,  and  of  a  residuary  devise,  contained  in  a  will  exe- 
cuted in  December,  1837,  and  re-executed  in  January,  1838,  is, 
therefore,  enlarged,  so  as  to  embrace  all  after-purchased  estates, 
and  all  estates  comprised  in  lapsed  and  void  devises,  to  carry 
leaseholds  for  yeai*s,  and  to  execute  all  general  powers  of 
testamentary  appointment  vested  in  the  testator  at  the  time 
of  his  decease.  The  re-execution  of  the  will,  or  the  execution 
of  the  codicil,  must,  of  course,  observe  all  the  requisites  of  the 
statute  in  regard  to  the  execution  of  wills.  It  has  been  decided, 
that  a  codicil,  made  since  the  Act,  to  a  will  made  before  the 
Act,  has  the  same  effect  as  if  the  testator  had,  at  the  date  of 
the  codicil,  made  a  new  will  in  the  very  words  of  the  old  will  (r), 
except  so  far  as  its  effect  may  be  varied  by  the  codicil ;  and  a 
second  codicil,  duly  executed  and  attested,  referring  to  and 
identifying  a  former  unattested  codicil,  was  held  a  due  execu- 
tion of  such  former  codicil  (s). 

The  statute  expressly  excludes  Scotland  from  its  purview  (t) ;  Colonies  not 
and,  by  the  general  law,  such  of  our  colonial  dependencies  as  statute. 
have  not  imported  or  adopted  the  statute,  either  generally,  as 
part  of  the  laws  of  England,  or  specially,  are  also  unaffected 
by  its  operation  (u). 

(q)  Sect.  22. 

(»•)  See  ante,  p.  58. 

(«)  Be  Smith,  2  Cur.  796.    See  notes  to  Free.  'KXYl.,  post. 

(t)  Sect.  35;  ante,  p.  59. 

(«)  By  27  Hen.  8,  c.  26,  s.  2,  it  is  enacted  that  the  laws  of  England,  countries  to 
and  no  other,  shall  be  used  in  Wales;  and  the  20  Geo.  2,  c.  42,  s.  3,  enacts  which  Acts 
that  where,  in  any  Act  of  Parliament,  England  only  hath  been  or  shall  ment  apply. 
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The  statute  does  not  apply  to  a  donatio  mortis  causa  (u). 
These  observations  do  not  profess  to  exhaust  the  subject. 
They   purposely   leave   many   points,    of   secondary   interest, 
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upon-Tweed. 


Ireland. 
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Channel 
Isles. 
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be  mentioned,  the  same  shall  be  deemed  to  include  the  dominion  of  Wales 
and  the  town  of  Berwick-upon-Tweed.  By  the  Act  of  Union,  5  Ann.  c.  8 
(Art.  18),  the  laws  relating  to  trade,  customs  and  the  excise,  are  the  same 
in  Scotland  as  in  England,  but  all  the  other  laws  of  Scotland  remain  in 
force,  subject,  of  course,  to  alteration  by  the  Parliament  of  the  United 
Kingdom.  Acts  passed  since  the  Union  extend  to  Scotland,  unless  that 
country  be  expressly  excepted.  By  the  Act  of  Union  with  Ireland,  39  & 
40  Geo.  3,  c.  67  (Art.  8),  it  was  enacted  that  all  the  laws  of  each  kingdom 
should  remain  as  already  established,  but  subject  to  alteration  by  the 
united  Parliament.  Acts  passed  since  the  Union  extend  to  Ireland,  unless 
that  country  be  expressly  excepted.  To  the  Isle  of  Man,  and  the  Channel 
Isles,  Acts  extend  only  when  those  islands  respectively  are  specially  men- 
tioned. With  respect  to  the  Colonies,  a  distinction  must  be  made  between 
colonies  proper,  i.  e.  those  acquii-ed  by  occupancy,  and  those  acquired  by 
cession  or  conquest.  Where  colonies  are  acquired  by  occupancy,  all  Acts 
passed  before  the  occupation  come  into  force  immediately  upon  that  event, 
as  part  of  the  general  law  of  England  (so  far,  at  least,  as  the  provisions 
of  the  Acts  are  suitable  to  the  social  circumstances  of  the  colony);  but 
colonies  gained  by  cession  or  conquest  remain  subject  to  their  own  pre- 
existent  laws,  and  are  not  in  general  affected  by  statutes  of  the  United 
Kingdom  passed  before  their  respective  acquisition.  But  both  these 
classes  of  colonies  stand  upon  the  same  footing  in  respect  of  laws  passed 
after  their  acquisition :  while  subject  to  other  legislative  authority  (whether 
of  the  Sovereign  in  Council  or  of  a  local  Council  or  Assembly),  the 
Colonies  generally  are  not  affected  by  Acts  of  Parliament  of  the  United 
Kingdom  passed  after  their  respective  acquisition,  unless  they  are  men- 
tioned in  the  Act  by  name  or  by  general  description. 

To  recapitulate.  Acts  of  the  Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  apply  and  extend  to  England,  Wales,  Scotland, 
Ireland,  and  the  adjacent  isles  (except  Man,  and  the  Channel  Islands), 
unless  any  of  these  portions  of  the  kingdom  be  expressly  excluded.  But 
such  Acts  do  not  apply  or  extend  to  the  Colonies,  the  Isle  of  Man  and  the 
Channel  Isles,  unless  these  dependencies  are,  either  collectively  or  by  name, 
expressly  included.  See  further,  on  this  subject,  1  Ste.  Com.,  Introd.  sect. 
4 ;  2  Jarm.  Byth.  398 ;  the  Appendix  to  Burton's  Compendium ;  and  4  Dav. 
Conv.  by  Waley,  267. 

{v)  1  Eop.  Leg.  ch.  1;  Moore  v.  Darton,  4  De  G.  &  S.  517.  But  where 
the  circumstances  indicate  an  intention  to  make  a  testamentary  gift,  and 
the  intention  fails  for  want  of  proper  attestation,  a  donatio  mortis  cavsd 
will  not  be  presumed  {Re  Patterson,  12  W.  R.  941).  See  also  the  notes 
to  Ward  v.  Turner  (2  Ves.  431),  in  1  Wh.  &  Tud.  L.  C.  Eq.  816;  Hewitt 
V.  irayc(L.  R.,  6Eq.  198). 
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wholly  untouched.  But  they  exhibit  (or  they  have  failed  of 
their  object)  the  broad  features  of  the  new  law — much  less, 
indeed,  than  it  behoves  the  professional  adviser  to  learn  and 
meditate,  but  all,  or  nearly  all,  that  it  concerns  the  general 
reader,  and  even  the  general  practitioner,  to  know.  Though 
we  have  hazarded  strictures,  in  regard  to  some  points,  on  both 
the  policy,  structure  and  language  of  the  legislative  provisions, 
yet,  looking  at  the  statute  before  us  as  a  whole,  and  casting  a 
retrospect  on  the  narrowness  and  incongruities  of  the  old  law, 
we  accept  the  change  as  a  national  gain ;  neither  undervaluing 
the  difficulties  of  those  who  assume  the  weighty  cares  of  legis- 
lation, beneath  which  even  the  Atlantean  shoulders  of  an  Eldon 
faltered  (x),  nor  unmindful  of  the  duty  that  binds  every  citizen 
to  abstain  from  lightly  impugning  the  laws,  which,  called  into 
existence  by  the  voice  of  a  free  state,  naturally  lean  for  support 
upon  public  opinion. 

We  may  now  close,  not  unprofitably,  we  trust,  our  view  of 
this  statute,  by  suggesting  that  testators  should  reconsider  their 
wills,  from  time  to  time,  as  important  changes  affect  the  state 
of  their  property  or  the  objects  of  their  bounty,  and  rather 
endeavour  to  provide  for  events  as  they  arise,  than  rely  on  the 
prospective  care  either  of  themselves  or  of  the  legislature  (y)  ; 
by  deprecating,  as  more  or  less  perilous,  all  attempts  to  engraft 
alterations  of  intention  on  previous  testamentary  papers,  whether 
by  interlineation  or  obliteration,  or  by  codicil,  especially  on 
such  papers  as  were  executed  under  the  old  law,  and  all  attempts 
to  incorporate,  by  reference,  the  contents  of  ledgers,  journals, 
or  other  detached  writings  (z);  by  cautioning  both  testators  and 


(x)  Every  chancellor  and  judge,  who  has  figured  as  a  legislator,  though  statute  law 
urged  and  assisted  by  experience  and  observation  of  the  mischief  to  be  ^^e"iaw* 
remedied,  has  more  or  less  miscarried.     This  is  not  an  argument  against  compared. 
all  attempts  to  amend  our  statute  laws,  but  it  teaches  us  that  all  positive 
law  is,  from  the  infinite  combinations  of  human  events  and  the  infirmities 
of  language,  necessarily  defective ;   while  judge-made  law  is  fertile  in 
expedients,  and  flexible  in  expression ;  and  that  the  legislature,  therefore, 
should  confide,  as  much  as  possible,  in  the  adaptive  powers  of  the  judi- 
cature. 

(y)  Sects.  32,  33. 

(z)  See  JJtterton  v.  BoMns,  1  A.  &  E.  423;  and  the  cases  there  cited. 
See  also  ante,  p.  12. 

W.  H 
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their  advisers  against  the  too  confident  assumption  of  the  re- 
sponsible, morally  responsible,  office  of  a  will-maker,  in  cases 
of  magnitude  and  difficulty,  which  often  try  the  gravest  ex- 
perience; by  urging  upon  unprofessional  persons  the  good  sense, 
duty  and  economy  of  taking  regular  advice,  in  a  matter  that 
involves,  perhaps,  all  their  hard-earned  gains,  all  their  tenderest 
affections — nor  less  upon  professional  men,  who  may  have 
acquired  some  repute  by  framing  or  advising  on  the  wills  of 
others,  the  folly  of  jeopardizing  it  by  making  their  own  (a); 
and,  if  (we  may  be  allowed  to  mingle,  yet  further,  morals  with 
our  law),  by  condemning  all  whimsical,  ostentatious  and 
splenetic  schemes  of  disposition, — the  singularity  which  departs 
from  ordinary  and  approved  modes  where  nothing  peculiar 
exists ;  the  vanity  which,  regardless  of  near  and  known  connec- 
tions, provides  for  remote  generations  a  vast  estate  and  an 
obscure  name  (6);  the  charity  which  reserves  itself  for  posthu- 


(a)  See  Medlycott  v.  Jortin  (2  Br.  &  B.  632);  a  case  upon  Mr, 
Serjeant  Hill's  will,  which  was  so  singularly  confused,  that,  but  for  the 
respect  due  to  the  very  learned  Serjeant,  it  might,  not  unreasonably,  have 
been  held  void  for  uncertainty.  The  will  of  Sir  Samuel  Romilly  was  also 
inartificially  penned,  and  that  of  Chief  Baron  Thomson  was  the  subject  of 
Chanceiy  proceedings.  So  also  were  the  wills  of  Holt,  C.  J.  (Viner's  Ab., 
Apportionment,  p.  18),  Eyre,  C.  J.  {Goiver  v.  Eyre,  G.  Coop.  156),  Mr. 
Serjeant  Maynard  (^Earl  of  Stamford  v.  Sir  John  Hobart,  3  Br.  P.  31), 
Vernon,  the  eminent  Chancery  Counsel  (Acherley  v.  Vernon,  1  P.  W.  783; 
3  Br.  P.  107),  Mr.  Baron  Wood  {Baker  v.  Eayldon,  31  Be.  209),  Mr. 
Justice  Vanghan  {Knight  y.  St.  John,  coram  Wood,  V.-C,  1862),  Francis 
Vesey,  Jun.,  the  reporter  (  Vesey  v.  Vesey,  coram  Kinder sley,  V.-C,  1862), 
and  Richard  Preston,  the  conveyancer  (  Whyte  v.  Preston,  coram  M.  K., 
1862).  Saunders,  C.  J.,  appears  to  have  made  a  speculative  devise,  upon 
the  validity  of  which  his  executors,  Maynard,  Holt  and  PoUexfen,  all 
great  lawyers,  were  divided  in  opinion  (4  R.  P.  Com.  Rep.  App.  24).  The 
will  of  Bradley,  the  celebrated  conveyancer,  was  set  aside  by  Lord  Thurlow 
for  uncertainty  (Martin's  Conv.  Recital  Book,  35,  n.).  And  a  late  learned 
Master  in  Chancery  directed  the  proceeds  of  his  estate  to  be  invested  in 
Consols  in  his  own  name.  See  also  7  No.  Cas.  377;  2  Rob.  140;  Bigge  v. 
Bigge,  9  Jur.  192. 

(J)  The  most  remarkable  modern  instances  are  afforded  by  the  wills  of 
Thellusson  (see  Thelhisson  v.  Woodford,  4  Ves.  227,  11  Ves.  112;  Oddie 
T.  Woodford,  3  M.  &  C.  584;  Thellusson  v.  Bo'barts,  5  Jur.,  N.  S.  717; 
Thellusson  v.  Rendlesham,  7  H.  L.  C.  429),  and  Bengough  {Bengough  v. 
Mdridge,  1  Sim.  173;  Cadell  v.  Palmer,  10  Bing.  140,  7  Bli.,  N.  S.  200). 
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mous  admiration ;  resentments  that  sleep  not  in  the  grave ; 
finally,  addressing  to  all  who  have  disposable  property  (and 
who  has  not  personal  property?)  this  admonition — to  settle 
their  affairs  at  leisure  and  in  health,  while  there  is  yet  a  sound 
mind  in  a  sound  body,  that  so  they  may  die,  not  only  testate, 
but  advisedly,  justly  and  wisely  testate. 


With  respect  to  Thellusson's  scheme,  the  enonnous  accumulation  once 
anticipated,  which  seemed  almost  to  threaten  the  equipoise  of  the  state, 
vanished  in  Chancery  management,  &c.;  and  as  Parliament  had  interposed 
by  a  public  Act  (39  &  40  Geo.  3,  c.  98),  to  limit  accumulation,  so  it  inter- 
posed by  a  private  Act  ( 3  &  4  Will.  4,  c.  xxvii),  to  correct,  in  some 
degree,  the  particular  mischief.  Bengough's  will  (which  was  settled  by 
the  late  Mr.  Preston,  and  contained  directions  for  a  funeral  with  civic 
honours  and  a  costly  monument,)  was  established,  after  a  vigorous  contest, 
by  a  judgment  of  the  House  of  Lords  (7  Bli.  200). 

Copies  of  the  wills  of  several  celebrated  persons  will  be  found  in  "  Wills 
from  Doctors'  Commons,  1495 — 1695,"  edited  by  Jno.  Gough  Nichols  and 
Jno.  Bruce,  printed  for  the  Camden  Society,  1 863 ;  in  the  preface  of  which 
the  editors  say,  "  Our  best  genealogical  works  (as,  for  example,  Dugdale's 
Baronage)  are  built  upon  the  wills  and  public  records,  and  could  never 
have  been  written  without  them,  whilst  the  several  public  collections  of 
wills  are  esteemed  among  the  most  useful  of  our  antiquarian  publications ; 
■\vitness  the  Royal  and  Noble  Wills,  edited  by  Dr.  Ducarel  and  Jno.  Nicholls, 
1780,  4to.;  the  Testamenta  Vetusta  of  Sir  Harris  Nicolas,  1826,  2  vols., 
royal  8vo. ;  the  Wills  from  the  Registry  of  Bury  St.  Edmund's,  edited  by 
Mr.  Tymms  for  the  Camden  Society,  1850,  4to.;  the  Durham  Wills,  edited 
by  Dr.  Raine  and  the  Rev.  H.  Greenwell  for  the  Surtees  Society,  2  vols., 
1835  and  1860,  8vo.;  the  York  Wills,  edited  for  the  same  Society  also  by 
Dr.  Raine  and  the  Rev.  James  Raine,  2  vols.,  1836  and  1855,  8vo.;  the 
Richmondshire  Wills,  also  edited  for  the  same  Society  by  the  Rev.  James 
Raine,  1853;  and  the  Lancashire  and  Cheshire  Wills,  edited  by  the  Rev. 
G.  J.  Piccope  for  the  Chetham  Society,  1857,  4to." 

There  is  also  an  interesting  article  on  the  Wills  of  the  Bangs  of  England 
in  the  Quarterly  Review  for  1860,  vol.  108,  p.  425. 
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CONCISE  FORMS  OF  WILLS. 


No.  I. 

Will  giving  to  one  absolutely  all  the  Testator's  Real 
and  Personal  Estate. 

This  is  the  last  will  and  testament  of  me,  [testator's  Prec  I. 
name,  residence  and  quality'].  I  devise  and  bequeath  all  the 
real  and  personal  estate  to  which  I  shall  be  entitled  at  the  time 
of  my  decease,  unto  [devisee's  name,  residence  and  quality], 
absolutely  ;  but,  as  to  estates  vested  in  me  upon  trust  or  by 
way  of  mortgage,  subject  to  the  trusts  and  equities  affecting 
the  same  respectively.  And  I  appoint  the  said  [name]  sole 
executor  of  this  my  will,  hereby  revoking  all  other  testamentary 
writings.     In  witness  whereof  I  have  hereunder  (a)  set  my 

hand,  this day  of ,  186 — . 

{Signed)  [Testator's  signature.] 

Signed  by  the  said  testator  [name'],  as  and  for  his  last 
will  and  testament,  in  the  presence  of  us,  present  at 
the  same  time,  who,  at  his  request,  in  his  sight  and 
presence,  and  in  the  presence  of  each  other,  have 
subscribed  our  names  as  attesting  witnesses  (i).  j 

[Two  witnesses.] 


Form  of  at- 
testation. 


(a)  Until  the  recent  statute  (.1  Vict.  c.  26),  the  position  of  the  signature  Signature  of 
was  not  material :  by  sect.  9  of  that  Act,  it  is  enacted  that  a  will  "  shall  be  ^t^'^'^' 
signed  at  the  foot  or  end  thereof,"  but  this  section,  so  far  as  regards  the 
position  of  the  signature  of  the  testator,  was  amended  and  explained  by 
15  &  16  Vict.  c.  24,  by  which  the  strict  interpretation  placed  upon  that 
enactment  by  the  Courts  was  relaxed.  What  is  now  necessary  is,  that  it 
"  shall  be  apparent  on  the  face  of  the  will  that  the  testator  intended  to 
give  effect  by  such  his  signature  to  the  writing  signed  as  his  will,"  "  but  no 
signature  shall  be  operative  to  give  effect  to  any  disposition  or  direction 
which  is  underneath  or  which  follows  it,  nor  shall  it  give  effect  to  any  dis- 
position or  direction  inserted  after  the  signature  shall  be  made."  The 
signature  at  the  foot  of  the  will  applies  to  the  will  as  a  whole,  and  is  the 
only  effectual  signature.  The  signing  of  the  other  sheets  is  merely 
cautionary,  to  guard  against  substitution  or  interpolation.     See  ante,  p.  79. 

(fi)  Witnesses  of  intelligence  and  respectability  should  be  selected,  and 
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Selection  of 
witnesses. 


As  to  sealing 
a  will. 


As  to  the  ex- 
ecution of 
wills  of  per- 
sonalty and 
copyholds 
under  the  old 
law. 


Formal  exe- 
cution of  in- 
structions for 
will  under 
new  law. 


preference  is  to  be  given  to  professional  men,  whose  subscription  of  the 
memorandum  of  attestation  raises  a  presumption  that  the  formalities  of 
execution  have  been  strictly  attended  to  (see  notes  to  sect.  9,  ante,  pp.  17, 
19,  20).  Moreover,  there  is  greater  facility  in  finding  such  witnesses,  if 
living,  and  in  proving  their  handwriting,  if  dead.  The  witnesses  should 
not  be  persons  who,  or  whose  wives  or  husbands,  take  any  benefit  under  the 
will  (see  sect.  15,  and  the  note,  ante,  p.  29). 

The  Statute  of  Frauds  did  not  require  that  a  will  of  freeholds  should  be 
sealed ;  but  the  practice  of  sealing  prevailed,  from  the  consideration  that 
the  will,  if  sealed,  might  operate  as  an  execution  of  a  power  of  testamentary 
appointment  expressly  requiring  a  seal.  The  decision  in  West  v.  Ray 
{ante,  p.  24)  suggests  the  necessity  of  now  affixing  a  seal  in  every  case 
where  the  testator  is  the  donee  of  a  power,  of  which  the  exact  terms  are 
unknown  to  his  legal  adviser. 

Under  the  old  law,  wills  of  personal  estate,  and  of  copyholds,  not  only 
did  not  require  the  attestation  of  any  witness,  but  even  the  signature  of 
the  testator  was  not  essential ;  for  any  testamentary  declaration,  reduced 
into  wi-iting  by  the  direction  and  in  the  lifetime  of  the  testator,  was 
sufficient.  Hence,  if  a  testator  died  in  the  interval  between  the  period  of 
his  having  given  instructions  for  his  will  and  that  of  its  execution  by  him, 
supposing  the  execution  to  have  been  prevented  by  his  death,  the  written 
instructions,  in  the  handvrriting  of  his  solicitor  or  any  other  person,  con- 
stituted an  effectual  will  (see  2  Phillim.  213;  1  Hag.  641;  2  Hag.  490). 
As  to  the  attestation  of  wills  bequeathing  stock,  see  1  Geo.  1,  stat.  2,  c.  19, 
8.  12;  33  Geo.  3,  c.  28,  s.  15;  36  Geo.  3,  c.  12,  s.  16;  see  also  Ripley  v. 
Waterworth  (7  Ves.  440);  H.  Sugd.  Wills,  12;  Franklin  v.  Rank  of 
England  (1  Rus.  575,  9  B.  &  C.  162). 

The  recent  statute,  however,  by  subjecting  wills  of  every  kind  to  the 
requisitions  of  signature  and  attestation,  has  of  course  deprived  mere  un- 
attested instructions,  in  the  handwriting  of  a  third  person  or  even  of  the 
testator  himself,  of  all  operation.  It  seems  advisable,  therefore,  where  a 
testator  is  in  extremis,  that  the  instructions  should,  if  adequately  expressed 
to  convey  his  intention,  be  duly  signed  and  attested  according  to  the 
statute,  in  order  to  guard  against  sudden  death  or  incapacity  occurring 
before  the  preparation  and  execution  of  the  more  formal  instrument. 
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Prec.  II. 


No.  II. 


Will  disposing  of  Real  and  Personal  Estate  in  favour 
of  the  Testator's  Widow  and  two  Adult  Sons,  the 
Widow  taking  a  Life  Estate  in  the  Entirety. 

This  is  the  last  will  and  testament  of  me,  '[testator's 
name,  residence  and  quality^     I  revoke  all  prior  testamen- 
tary writings.     I  devise  all  the  real  estate  to  which  I  shall  be  Devise  of  real 
entitled  at  the  time  of  my  decease,  except  estates  vested  in  me  widow  for 
upon  trust  or  by  way  of  mortgage,  unto  and  to  the  use  of  my     ®' 
wife  [name']  and  her  assigns  for  her  life  without  impeachment 
of  waste ;  And  after  her  decease  To  the  use  of  my  two  sons  —remainder 
[name]   and  [name],  their  respective  heirs   and  assigns,  as  equally,  in 
tenants  in  common  in  equal  moieties  (a).     I  bequeath  all  the  gg'  gg^  ^f 
leasehold  property  and  other  personal  estate  to  which  I  shall  be  personal 
entitled  at  the  time  of  my  decease  unto  my  said  wife  and  my 
said  two  sons  Upon  trust  to  sell  and  convert  the  same  into  upon  trust  to 

convert  and 

money,  and  thereout  to  pay  my  debts  and  funeral  and  testa-  invest: 
mentary  expenses,  and  to  invest  the  clear  residue  thereof  on 
such  securities  as  my  said  wife  and  sons  or  the  survivors  or 
survivor  of  them  shall  think  proper  (b).     And  upon  trust  to  —income  to 

■^      -^        ^    ^                       -^  ■w'ldowfor 

_! life; 

(a)  By  "The  Partition  Act,  1868  "(31  &  32  Vict.  c.  40),  the  Court  of  Partition  Act, 
Chancery  is  empowered,  in  a  suit  for  partition,  to  direct  a  sale ;  and  if  instead  of  ^ 
parties  interested  to  the  extent  of  a  moiety  of  the  property  request  a  sale  partition, 
instead  of  a  partition  (see  sect.  4,  which  is  retrospective),  the  parties 
opposing  must  satisfy  the  Court  that  a  sale  would  be  injurious  to  their 
interests  (Xys  v.  I^js,  L.  E.,  7  Eq.  126).     The  10th  section  provides  that 
the  Court  may  make  such  order  as  it  thinks  just  respecting  costs  up  to  the 
hearing ;  in  Landell  v.  Baiter  (L.  E.,  6  Eq.  268),  it  was  held  that  the  Act 
had  not  altered  the  practice  with  respect  to  the  costs  of  a  partition  suit, 
and  consequently  that,  though  a  sale  was  ordered,  each  party  must  pay  his 
own  costs  until  the  hearing.     But  in  Osborn  v.  Osborn  (ib.  338),  where 
the  defendants  were  infants,  and  a  sale  was  directed,  the  costs  of  all 
parties  were  paid  out  of  the  estate  ;  so  also  in  Miller  v.  Marriott  (7  Eq.  1), 
where  the  property  was  held  in  equal  shares. 

(J)  Until  very  recently,  trustees,  without  an  express  authority  in  the  investments 
instrument  creating  the  trust,  could  not  safely  invest  trust-money  otherwise  ^^  trustees. 
than  in  the  manner  adopted  by  the  Court  of  Chancery,  that  is,  in  Three 
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—       permit  my  said  wife  to  receive  the  income  of  the  said  invest- 
— after  her      meuts  during  her  life,  and  after  her  decease  to  divide  as  well 

death,  capital 

Investments    per  Cent.  Consols,  or  other  Three  per  Cent.  Government  Annuities  (Lewin, 
by  trustees.     Trusts,  250).     Usually,  however,  the  instrument  creating  the  trust  autho- 
rized a  wider  choice  of  investments,  and  the  presumption  which  arose  from 
the  silence  of  the  author  of  the  trust  on  this  point  has  now  been  changed 
22  &  23  Vict,   by  the  operation  of  Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35,  s.  32), 
*■     '  *■     ■      which  enacts,  that,  "  When  a  trustee,  executor  or  administrator  shall  not, 
by  some  instruments  creating  his  trust,  be  expressly  forbidden  to  invest 
any  fund  on  real  securities  in  any  part  of  the  United  Kingdom,  or  on  the 
stock  of  the  Bank  of  England  or  Ireland,  or  on  East  India  Stock,  it  shall 
be  lawful  for  such  trustee,  executor  or  administrator,  to  invest  such  trust 
fund  on  such  securities  or  stock ;  and  he  shall  not  be  liable  on  that  account 
as  for  a  breach  of  trust,  provided  that  such  investment  shall  in  other 
respects  be  reasonable  and  proper." 

The  Act  does  not  extend  to  Scotland  (sect.  33).  A  doubt  has  hence 
been  expressed  whether  an  investment  on  real  securities  in  Scotland  would 
be  authorized.  It  is  conceived  that  sect.  33  does  not  over-ride  sect.  32  to 
this  extent,  but  that  the  reasonable  construction  of  the  two  sections  taken 
together  is,  that  sect.  32  does  not  apply  to  the  case  of  a  Scotch  trust  and 
Scotch  trustees,  whilst  it  does  apply  to  English  or  Irish  trusts  and  trustees, 
and  authorizes  the  latter  to  invest  on  real  securities  in  Scotland.  At  the 
same  time,  the  differences  between  the  English  and  Scotch  laws  of  realty 
seem  to  render  such  an  investment  generally  unadvisable.  See  Be  Miles' s 
Will  (27  Be.  579). 
4  &  6  Will.  4,  By  a  previous  Act,  4  &  5  Will.  4,  c.  29  (^Lynch's  Act),  trustees  who 
Act).  were  authorized  or  directed  to  lend  money  at  interest  on  real  securities  jn 

England,  Wales  or  Great  Britain,  were  empowered  to  lend  the  same 
(unless  expressly  restricted,  sect.  5)  on  real  securities  in  Ireland,  with  the 
requisition  only,  that,  in  case  any  minor  or  unborn  child  or  lunatic  should 
be  interested,  the  loan  should  be  made  with  the  sanction  of  the  Court  of 
Chancery.  (See  Ex  parte  French,  7  Sim.  510 ;  Stuart  v.  Stuart,  3  Be. 
430 ;  Ex  parte  Lord  William  Pawlett,  1  Ph.  570 ;  lie  Kirhpatrick's 
Trusts,  15  Jur.  941 ;  Norris  v.  Wright,  14  Be.  291.)  The  more  compre- 
hensive power  conferred  by  Lord  St.  Leonards'  Act  seems  to  deprive 
Lynch' s  Act  of  much  practical  importance ;  except,  perhaps,  in  cases 
where  the  prohibition  of  investments  authorized  by  the  former  Act  is  not 
expressed  with  special  reference  to  investments,  but  is  comprised  in  a  general 
clause  to  the  effect  that  the  provisions  of  22  &  23  Vict.  c.  35,  shall  not  be 
applicable  to  the  trust  in  question.  If  the  operation  of  Lord  St.  Leonards' 
Act  should  be  expressly  excluded  whilst  investments  in  Ireland  are  to  be 
authorized.  Lynch' s  Act  should  not  be  relied  on,  but  the  necessity  for  an 
application  to  the  Court  should  be  avoided  by  authorizing  investments  "  on 
real  securities  in  England,  Wales  or  Ireland,  but  not  elsewhere."  That  a 
power  to  invest  on  real  security  in  Ireland  authorizes  a  loan  on  leaseholds 
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Prec.  II. 
the  capital  as  the  income  thereof  equally  between  my  said  two  ^  ^— 
sons,  their  respective  executors,  administrators  and  assigns.    I  equauy. 


for  lives  perpetually  renewable  at  a  head  rent,  see  Macleod  v.  Annesley  investments 
^  by  trustees. 

(16  Be.  600). 

It  will  be  observed,  that  the  investments  authorized  by  Lord  St.  Leonards' 
Act  will  be  lawful  unless  they  are  expressly  forbidden ;  in  other  words,  if 
it  be  intended  to  exclude  investments  in  real  securities.  Bank  stock,  or 
East  India  stock,  a  negative  clause  to  that  effect  must  be  introduced  into 
the  instrument  creating  the  trust. 

The  question  soon  arose,  whether  this  section  was  intended  to  act  retro-  22  &  23  Vict, 
spectively.    In  Re  Miles's  Mill  (27  Be.  579)  the  Master  of  the  KoUs  held  retrospectiV^ 
that  it  was  prospective  only,  and  intended  by  the  Legislature  to  refer  to 
instruments  executed  after  the  passing  of  the  Act.    By  23  &  24  Vict.  c.  38,  23  &  24  Vict. 
s.  12,  the  32nd  clause  of  22  &  23  Vict.  c.  35,  is  made  to  "  operate  retro-  "'  ®®'  *'  ^'^' 
spectively."    (See  Hume  v.  Richardson,  4  D.  F.  &  J.  29). 

As  to  Bank  stock,  see  Colien  v.  Waley  (9  W.  E.  137) ;  Re  Langford'g 
Trusts  (2  J.  &  H.  458). 

The  section  does  not  apply  to  a  case  where  the  trust  fund  is  already 
invested  in  Bank  annuities,  and  the  trustee  has  no  power,  independently  of 
the  Act,  to  varj'  any  investment  (J?e  Warde,  2  J.  &  H.  191). 

The  Stat.  22  &  23  Vict.  c.  39,  which  received  the  Eoyal  Assent  on  the  India  stock, 
same  day  with  c.  35,  created  5,000,000Z.  of  Five  per  Cent.  Stock  charged 
on  the  revenues  of  India ;  and  further  India  stock  has  since  been  created. 
It  was  doubted  whether  this  was  India  stock  within  the  meaning  of  c.  35  ; 
see  Re  the  Colne  Valley  and  Halstead  Railway  ( Joh.  528,  1  D.  F.  &  J. 
53) ;  Re  Fromo7v's  Estate  (8  W.  R.  272).  But  now  see  30  &  31  Vict. 
c.  132,  s.  1. 

See  also,  as  to  the  Court  sanctioning  an  investment  of  trust-money  on 
railway  debentures.  Re  Simson's  Trusts  (1  J.  &  H.  89). 

The  Act  23  &  24  Vict.  c.  38,  also  renders  it  lawful  (see  sect.  10)  for  the  23  &  24  Vict. 
Lord  Chancellor,  &c.,  "  to  make  such  general  orders  from  time  to  time  as  °'  ^^'  *"  ^^' 
to  the  investment  of  cash  under  the  control  of  the  Court,  either  in  the 
Thi'ce  per  Cent.  Consolidated  or  Reduced  or  New  Bank  Annuities,  or  in 
such  other  stocks,  funds  or  securities,"  as  he  shall  see  fit.    And  the  11th  sect.  11. 
section  enacts  that,  "  When  any  such  general  order  as  aforesaid  shall  have 
been  made,  it  shall  be  lawful  for  trustees,  executors  or  administrators, 
having  power  to  invest  their  trust  funds  upon  government  securities,  or 
upon  pai'liamentary  stocks,  funds  or  securities,  or  any  of  them,  to  invest 
such  trust  funds,  or  any  part  thereof,  in  any  of  the  stocks,  funds  or  secu- 
rities in  or  upon  which  by  such  general  order  cash  under  the  control  of  the 
Court  may  from  time  to  time  be  invested." 

By  the  Order  of  the  1st  February,  1861,  "  Cash  under  the  control  of  the  Order  of  1st 
Court  may  be  invested  in  Bank  Stock,  East  India  Stock,  Exchequer  Bills,  *  ®*'*  ^^®^' 
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—       DEVISE  all  real  estates  which  at  the  time  of  my  decease  shall  be 

Devise  of  "^ 

trust  and        vested  in  me  upon  trust  or  by  way  of  mortgage  unto  and  to  the 


Investments  and  21.  lOs.  per  Cent.  Annuities,  and  npon  mortgage  of  freehold  and  copy- 
hold estates  respectively  in  England  and  Wales ;  as  well  as  in  Consoli- 
dated 31.  per  Cent.  Annuities,  Reduced  31.  per  Cent.  Annuities,  and  New 
31.  per  Cent.  Annuities."  See  Equitahle  Reversio7iary  Interest  Society  v. 
Fuller  (1  J.  &  H.  379 ),  affirmed  on  appeal  by  Lords  Justices ;  Bishop  v. 
Bishop  (9  W.  E.  549).  It  is  apprehended  that  the  Bank  stock  referred  to 
in  this  Order  is  stock  of  the  Bank  of  England  only,  and  not  Irish  Bank 
stock. 

It  has  been  thought  open  to  question  whether  the  power  of  investment 
conferred  by  the  last-mentioned  Act  and  the  General  Order  can  be  con- 
trolled by  express  prohibition  (see  3  Dav.  Conv.  by  Waley,  190).  The  pre- 
sumable object  of  the  statute  is  to  give  tnistees  increased  facilities  for 
carrying  into  effect  the  intentions  of  the  author  of  the  trust ;  and  it  is  sub- 
mitted that  the  Act  ought  not  to  be  so  construed  as  to  enable  trustees  to 
disobey  and  set  at  defiance  the  express  instructions  of  such  author :  in  other 
words,  that  an  express  prohibition  of  the  statutory  power  would  be  operative 
and  effectual. 

If  the  trust  fund  be  in  Court,  though  it  is  competent  to,  it  is  not  obli- 
gatory on,  the  Court,  to  make  any  transfer,  and  it  would  seem  that  special 
circumstances  are  required  to  induce  the  Court  to  vary  the  investment,  as 
e.  g.  family  exigencies  which  render  it  desirable  for  children  entitled  in 
remainder  that  their  parent's  income  should  be  presently  increased 
{_Cochhurn  v.  Peel,  3  D.  E.  &  J.  170).  See  also  Ungless  v.  Tuff,  30  L.  J., 
Ch.  784;  Wall  v.  Hall,  11  W.  R.  298;  Hurd\.  Hurd,  11  W.  R.  50; 
Lcwin,  Trusts,  ch.  14,  sect.  4 ;  4  Dav.  Conv.  by  Waley,  33.  But  in  a 
proper  case  the  Court  will  exercise  the  statutory  power  of  varying  invest- 
ments, notwithstanding  the  opposition  of  the  remainderman  (^Mortimer  v. 
Picton,  3  N.  R.  338 ;  and  see  Vidler  v.  Parratt,  4  N.  R.  392). 
23  &  24  Vict  -A.  further  statutory  power  of  investment  was  given  by  the  25th  section 
c.  145,  s.  26.  of  i^ord  CranwortKs  Act  (23  &  24  Vict.  c.  145),  whereby  it  is  enacted 
that  "  trustees,  having  trust  money  in  their  hands  which  it  is  their  duty  to 
invest  at  interest,  shall  be  at  liberty,  at  their  discretion,  to  invest  the  same 
in  any  of  the  parliamentary  stocks  or  public  funds,  or  in  government 
securities,"  with  power  to  call  in  trust  funds  invested  in  any  other  securities 
than  as  aforesaid,  and  also  from  time  to  time  to  vary  the  investments  for 
others  of  the  same  nature  :  "  Provided  always,  that  no  such  original  invest- 
ment as  aforesaid  (except  in  the  Three  per  Cent.  Consolidated  Bank 
Annuities),  and  no  such  change  of  investment  as  aforesaid,  shall  be  made 
where  there  is  a  person  under  no  disability  entitled  in  possession  to  receive 
the  income  of  the  trust  fund  for  his  life,  or  for  a  term  of  years  determinable 
with  his  life,  or  for  any  greater  estate,  without  the  consent  in  writing  of 
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use  of  my  said  wife  [name']  and  sons  [names'],  their  heirs  and        — 
assigns,  subject  to  the  trusts  and  equities  affecting  the  same  es-  estates. 


such  person."     This  enactment,  though  posterior  in  date  to,  is  far  less  Investments 
extensive  than,  the  statutory  provisions  previously  mentioned ;  and,  conse-    ^  "**  ^^' 
quently,  reference  to  it  seems  requisite  only  for  the  purpose  of  pointing  out 
that,  as  an  investment  clause,  it  is,  in  fact,  inoperative. 

Lastly,  the  30  &  31  Vict.  c.  132,  s.  2,  empovrers  "  every  trustee,  executor  30  &  31  Vict. ' 
or  administrator  to  invest  any  trust  fund  in  his  possession  or  under  his  ^'      '^'   ' 
control  in  any  securities  the  interest  of  vi^hich  is  or  shall  be  guaranteed  by 
Parliament  to  the  same  extent  and  in  the  same  manner  as  he  may  invest 
such  trust  fund  in  "  India  stock. 

The  result  seems  to  be  that  trustees,  having  trust  moneys  to  invest,  acting 
iond  fide,  and  not  being  expressly  prohibited  in  the  instrument  creating 
the  trust,  are  at  liberty  to  invest  in  any  of  the  following  kinds  of  invest- 
ment, viz  :— Consolidated  3  per  Cents.,  Reduced  3  per  Cents.,  New  3  per 
Cents.,  2^  per  Cent.  Annuities,  Exchequer  bills,  or  other  parliamentary 
stock,  public  funds  or  government  securities.  East  India  stock,  stock  of  the 
Bank  of  England  or  the  Bank  of  Ireland,  mortgage  of  freehold  or  copyhold 
estates  in  England,  Wales,  or  Ireland,  or  on  real  securities  in  any  part  of 
the  United  liingdom,  or  in  any  securities  the  interest  of  which  is  guaran- 
teed by  Parliament. 

This  wide  range  renders  it  desirable  in  most  instances  to  insert  a  prohi- 
bition against  investments  in  some  of  the  above-mentioned  securities ;  on 
the  other  hand,  cases  will  frequently  occur  where  a  still  more  extended 
range  may  with  propriety  be  allowed ;  but  even  in  those  cases  it  must  be 
borne  in  mind  that  an  express  exclusion  is  requisite  of  any  of  the  above- 
mentioned  securities  in  which  the  creator  of  the  trust  does  not  intend  his 
trust  fund  to  be  invested. 

Where  the  instrument  creating  the  trust  confers  upon  the  trustees  "a  28  &  29  Vict, 
general  power  to  invest  trust  moneys  in  or  upon  the  security  of  shares,  Mortgage  ' 
stock,  mortgages,  bonds  or  debentures  of  companies  incorporated  by  or  acting  debentures, 
under  the  authority  of  an  Act  of  Parliament,  they  may  invest  such  trust 
moneys  on  the  security  of  mortgage  debentures  duly  issued  under  and  in 
accordance  with  the  provisions"  of  the  "  Mortgage  Debenture  Act,  1865," 
(28  &  29  Vict.  c.  78).     See  section  40. 

By  the  "  Stock  Certificate  Act,  1863,"  additional  facilities  are  given  to  26  &  27  Vict, 
the  holders  of  public  stock,  by  entitling  every  person  inscribed  in  the  books  stock'cer'tifl- 
of  the  Bank  of  England  or  Ireland  as  a  proprietor  of  stock  to  obtain  a  cer-  cates. 
tificate  or  certificates  of  title  thereto,  or  to  any  part  thereof,  having  annexed 
coupons  entitling  the  bearer  to  the  dividends  payable  in  respect  thereof. 
Similar  facilities  are  given  to  the  holders  of  India  stock  by  the  26  &  27 
Vict.  c.  73.     But  by  the  4:th  section  of  each  of  these  Acts  it  is  enacted,  Restriction  as 
that  "  no  trustee  of  any  share  in  the  said  stocks  shall  apply  for  or  hold  a  taki'ng^certlfl- 

cates  of  title. 
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—  tates  respectively.    And  I  appoint  my  said  wife  and  sons  ex- 

Appolntment  '^  "'  ^  ^ 

of  executors,  ecutots  of  this  my  Will.     In  witness,  &c. 


Investments  certificate  of  title  to  that  share  unless  he  is  authorized  so  to  do  by  the  terms 
by  trustees.  ^£  j^j^  trust ;  and  any  contravention  of  this  section  by  a  trustee  shall  be 
deemed  to  be  a  breach  of  trust,  and  be  punishable  accordingly ;  neverthe- 
less this  section  shall  not  impose  on  the  Bank  any  obligation  to  inquire 
whether  a  person  applying  for  a  certificate  of  title  under  this  Act  is  or  not 
a  trustee,  nor  subject  them  to  any  liability  in  the  event  of  their  granting  a 
certificate  of  title  to  a  trustee,  nor  invalidate  any  certificate  of  title  if 
granted." 
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No.  III. 


Will  disposing  of  Real  and  Personal  Estate  in  favour 
of  Testator's  Daughter,  a  married  Woman,  for  her 
separate  Use. 

This   is    the    last  will  and   testament  of  me,   {testator's  Devise  of 

■-  messuages  for 

name,  residence  and  quality\     I  devise  all  my  messuages  separate  use 

of  marriGd 

and  hereditaments,  situate  at in  the  county  of  York  (a),  daughter. 

(a)  Wills  devising  lands  in  Yorkshire  or  Middlesex  should  be  registered  Kegistratlon 
in  the  Registry  Offices  of  those  counties.  The  Registry  for  the  West  Riding  York  and 
of  Yorkshire  is  at  Wakefield,  and  was  established  by  2  Ann.  c.  4 ;  the  ^^iddlesex. 
Registiy  for  the  East  Riding  is  at  Beverley,  and  was  established  by  6  Ann. 
c.  35  ;  the  Registry  for  the  North  Riding  is  at  Northallerton,  and  was 
established  by  8  Geo.  2,  c.  6.  The  Middlesex  Registry  is  in  Serle  Street, 
Lincoln's  Inn,  and  was  established  by  7  Ann.  c.  20.  The  formalities 
attending  registration  vary  in  the  different  Registries,  but  the  Acts  all  provide 
(in  substance)  that  any  devise  by  will  of  any  hereditaments  mentioned  in 
any  registered  memorial  of  any  deed  or  conveyance  that  shall  be  made  after 
the  registering  of  such  memorial  shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser  or  mortgagee  for  value,  unless  a  memo- 
rial of  such  will  be  registered  in  the  manner  provided  by  the  Act.  And 
memorials  of  wills  registered  within  six  months  after  the  death  of  the 
testator  dying  within  England  or  Wales,  or  within  three  years  if  he  die 
upon  or  in  parts  beyond  the  seas,  are  as  valid  and  effectual  against  subse- 
quent purchasers  as  if  the  same  had  been  registered  immediately  after  the 
death  ;  and  a  further  time  is  allowed  when,  by  reason  of  a  contest  as  to  the 
mil,  or  other  inevitable  difficulty,  not  arising  from  the  wilful  neglect  or 
default  of  the  devisee,  the  memorial  cannot  be  registered  within  the  period 
above  mentioned ;  but  in  the  case  of  a  known  impediment,  a  memorial  of 
the  impediment  should  be  registered.  There  can  be  no  doubt  that  devises  Trust  and 
of  trust  and  mortgage  estates  are  within  the  Registry  Acts.  All  the  Acts  estates, 
require  the  production  of  the  original  will,  or  the  probate  thereof,  at  the 
Registry  Office  ;  but  in  the  Middlesex  Registry  a  regulation  has  long  been 
in  force  that  an  office  copy  shall  be  accepted  for  the  pui-pose  of  the  registry. 
The  North  Riding  and  the  Middlesex  Acts  provide  that  in  case  of  conceal- 
ment or  suppression  of  any  will  or  devise,  no  purchaser  for  value  shall  be 
defeated  or  disturbed  in  his  purchase  by  any  title  made  or  devised  by  such 
will  unless  the  will  be  actually  registered  within  three  years  (North  Riding) 
or  within  five  years  (Middlesex)  after  the  death  of  the  testator. 

The  Registry  Acts  do  not  extend  to  devises  of  copyholds.    And  the  Copyholds. 
Middlesex  Act  does  not  extend  to  the  City  of  London  (Sugd.  V.  &  P.  732). 
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and  all  other  the  real  estate  to  which  I  may  be  entitled  at 
my  death,   To  such  uses,   for   such  estates,  and  generally  in 


The  Middle- 
sex Act,  time 
for  registra- 
tion of  will. 


Equitable 
charge,  regis- 
tration of. 


Priority  of 
charge,  from 
priority  of 
registration. 


The  Middlesex  Act  is  rather  differently  worded  from  the  rest  ;  the  devise 
is  to  be  void  unless  a  memorial  of  the  will  "  be  registered  at  stick  times  and 
in  such  manner  as  is  hereinafter  directed."  Then  sect.  8  provides,  that  all 
memorials  of  wills  that  shall  be  registered  within  the  sjmce  of  six  months 
after  the  death  of  a  testator  dying  within  Great  Britain  shall  be  as  effectual 
as  if  registered  immediately  after  the  death.  Provided  always  (sect.  9), 
that  in  case  of  concealment,  contest,  or  inevitable  difficulty,  if  registry  of 
the  contest  or  impediment  be  made  within  two  years  after  the  death  (or 
four  years  if  the  testator  die  beyond  the  seas),  then  registry  of  the  wiU 
within  six  months  after  the  removal  of  the  impediment  shall  be  sufficient. 
Provided  nevertheless  (sect.  10),  that  in  case  of  concealment  or  suppression, 
a  purchaser  shall  not  be  disturbed  unless  the  will  be  actually  registered 
within  five  years  after  the  death.  Upon  these  sections,  taken  together, 
it  has  been  objected  that  a  title  under  the  will  may  be  defeated  by  a  con- 
veyance by  the  heir-at-law  to  a  purchaser  for  value  without  notice  of  the 
will,  if  the  will  be  not  registered  within  the  period  specified.  It  is  submitted 
that  the  true  construction  of  the  Act  is,  that  a  will  registered  within  the 
period  fixed  by  the  Act  prevails  even  over  a  prior  registered  conveyance 
from  the  heir ;  but  that  the  will  may  be  registered  at  any  time,  and  when- 
ever registered  it  will  be  effectual  where  there  is  no  adverse  title  under  a 
prior  registered  conveyance.  An  opinion  to  this  effect  was  given  in  the 
earlier  editions  of  Lord  St.  Leonards'  V.  &  P.,  but  (possibly  in  consequence 
of  an  article  in  14  Jur.  part  2,  p.  267)  is  omitted  from  the  later  editions. 
In  a  recent  case  the  M.  R.  declined  to  sanction  an  investment  by  trustees 
on  mortgage  of  lands  in  Middlesex,  the  title  to  which  was  derived  from 
devisees  of  a  testator  dying  in  Great  Britain  whose  will  was  not  registered 
within  six  months  after  his  death.  And  in  Chadwich  v.  Turner  (34  Be. 
634),  it  was  held  that  the  East  Riding  Act  imperatively  requires  a  memorial 
of  the  will,  or  of  the  impediment  to  registration  of  the  will,  to  be  registered 
within  six  months ;  in  that  case  the  existence  of  the  will  was  unknown 
for  seven  years  after  the  testator's  death,  and  the  heir-at-law  mortgaged  the 
property ;  the  mortgagee  had  priority  over  the  devisee. 

An  equitable  incumbrance  is  within  the  Registry  Acts,  and  must  be 
registered  to  give  it  priority  over  a  subsequent  incumbrancer  without 
notice  {Moore  v.  Culverhouse,  27  Be.  639 ;  Neve  v.  Pennell,  2  H.  &  M. 
170).  A  judgment  registered  in  Middlesex  was  held  entitled  to  priority 
over  an  earlier  unregistered  judgment,  notwithstanding  notice ;  but  a  mort- 
gage registered  with  notice  of  an  unregistered  judgment  was  postponed  to 
the  latter  {Benham  v.  Keane,  IJ.  &  H.  685,  3  D.  F.  &  J.  318).  Where 
two  instruments  are  registered  on  the  same  day  and  at  the  same  hour,  that 
which  is  denoted  by  the  earlier  number  is,  in  the  absence  of  direct  evidence 
to  the  contrary,  presumed  to  have  been  first  registered  ;  and  such  priority 
of  registration  is,  in  the  absence  of  notice,  sufficient  to  give  priority  of 
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such  manner  as  my  daughter  [^name],  the  wife  of ,  shall        — 

whilst  covert  by  will,  or  when  discovert  by  deed  or  will 
appoint ;  And  in  default  of  such  appointment,  To  the  use  of 
and [^names  of  trustees^,  their  executors,  adminis- 
trators and  assigns,  during  the  life  of  my  said  daughter,  Upon 
trust  to  pay  the  rents  and  profits  of  the  said  messuages  and 
hereditaments  to  my  said  daughter  for  her  separate  use,  inde- 
pendently of  her  present  or  any  future  husband,  without 
power  of  anticipation,  and  for  such  rents  and  profits  the 
receipts  of  my  said  daughter  shall  alone  be  sufficient  dis- 
charges to  the  said  trustees  ;  And  from  and  after  the  death 
of  my  said  daughter,  To  the  use  of  the  person  or  persons,  and 
if  more  than  one  in  equal  shares,  his,  her  or  their  respective 
heirs  and  assigns,  who  at  the  death  of  my  said  daughter 
would  be  entitled  by  descent  to  the  said  messuages  and  here- 
ditaments in  case  she  had  died  intestate  and  seised  thereof 
in  fee  simple  by  purchase.     I  bequeath  all  the  personal  estate  Bequest  of 

of  which  I  shall  die  possessed  Unto  the  said  and  estateupon 

l_trustees'  names],  their  executors,  administrators  and  assigns,  vertand""^' 
Upon  trust  to  convert  the  same  into  money  ;  and  after  payment  ^"^^^'^ 
thereout  of  my  debts,  funeral  and  testamentary  expenses,  to 
invest   the   residue   in   their   names   in   or   upon  any  of  the 

charge  to  a  mortgage  posterior  in  date  to  that  created  hy  the  deed  so  subse-  Registration 
quently  registered  (JS'eve  y.  Permell,  supra).  Registry  of  a  judgment  in 
the  Common  Pleas  was  held  to  charge  lands  in  Middlesex  only  from  the 
time  ofr  registration  also  in  the  Middlesex  office  (  Westhrook  v.  Blythe,  3 
Ell.  &  Bl.  737).  Consequently  where  two  plaintiffs  had  entered  up  judg- 
ments against  the  same  defendant  in  the  Common  Pleas,  and  also  registered 
their  judgments  in  Middlesex,  it  was  held  in  Hughes  v.  Luiriley  (4  Ell.  & 
Bl.  274),  that  the  plaintiff  who  ftrst  registered  in  Middlesex  was  entitled  to 
priority  against  the  defendant's  lands  in  Middlesex,  although  his  judgment 
was  not  registered  first  in  the  Common  Pleas. 

See  also  "  A  Practical  Guide  to  the  Registration  of  Deeds  and  "Wills  in 
the  West  Riding  of  Yorkshu-e  :  with  the  Variances  in  the  East  and  North 
Riding  and  the  Middlesex  Register  Acts,"  by  J.  E.  Dibb,  the  learned 
Deputy  Registrar  for  the  West  Riding. 

By  25  &  26  Vict.  c.  53,  s.  104,  the  provisions  of  the  several  Acts  relating  Registry  of 
to  the  registries  in  Middlesex  and  York  cease  to  be  appUcable  to  any  land  indefeasible 
in  those  coxmties  respectively,  so  soon  as  the  same  land  has  been  put  upon 
the  register  established  under  the  provisions  of  the  Land  Transfer  Act,  but 
only  whilst  it  remains  thereon.    See  also  sect.  30  of  the  Declaration  of 
Titles  Act  (25  &  26  Vict.  c.  67). 
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—        parliamentary  stocks  or  public  funds  of  the  United  Kingdom 

or  India,  or  upon  mortgage  of  freehold,  copyhold  or  leasehold 
estates  in  England  or  Wales,  or  upon  the  debentures  or  deben- 
ture stock  of  any  railway  company  in  England  or  Wales,  with 
power  to  vary  the  investments  from  time  to  time  for  any  other 
—pay  income  or  Others  of  the  kinds  prescribed :  And  upon  further  trust  to 
for  her^sepa-  pay  the  incoms  and  annual  proceeds  of  the  said  investments  to 
my  said  daughter  [name]  during  her  life,  for  her  separate  use, 
independently  of  her  present  or  any  future  husband,  without 
power  of  anticipation,  for  which  income  the  receipts  in  writing 
of  my  said  daughter  shall  alone  be  sufficient  discharges  to  my 
trustees  :  And  from  and  after  the  death  of  my  said  daughter  as 
to  as  well  the  capital  as  the  income  and  annual  proceeds  of  the 
said  investments.  Upon  trust  for  such  person  or  persons,  and 
if  more  than  one  in  such  shai-es  and  generally  in  such  manner 
as  my  said  daughter  shall  by  will  appoint ;  And  in  default  of 
any  such  appointment,  and  so  far  as  any  partial  appointment 
shall  not  extend,  Upon  ti-ust  for  the  person  or  persons  who  at 
the  death  of  my  said  daughter  shall  be  of  kin  to  her,  and  who 
under  the  statutes  for  the  distribution  of  intestates'  effects 
would  be  entitled  to  her  personal  estate  if  she  had  died  a  widow 
and  intestate,  such  persons,  if  more  than  one,  to  take  in  the 
ishares  prescribed  by  the  same  statutes.     I  revoke  all  prior 

wills,  and  appoint  the  said and to  be  executors  {b) 

of  this  my  last  will  and  testament.     In  witness,  &c. 


23  &  24  Vict.        (5)  By  the  30th  section  of  Lord  CranworWs  Act,  23  &  24  Vict.  c.  14:5, 
c.  U5, 8.  30.     jj.  jg  enacted  that  "  it  shall  be  lawful  for  any  executors  to  pay  any  debts  or 
may  com-        claims  upon  any  evidence  that  they  may  think  sufficient,  and  to  accept  any 
g)un<i  debts,     composition,  or  any  security  real  or  personal,  for  any  debts  due  to  the  de- 
ceased, and  to  allow  any  time  for  payment  of  any  such  debts,  as  they  shall 
think  fit,  and  also  to  compromise,  compound  or  submit  to  arbitration  all 
debts,  accounts,  claims  and  things  whatsoever  relating  to  the  estate  of  the 
deceased,  and  for  any  of  the  purposes  aforesaid  to  enter  into,  give  and  exe- 
cute such  agreements,  instruments  of  composition,  releases  and  other  things 
as  they  shall  think  expedient,  without  being  responsible  for  any  loss  to  be 
occasioned  thereby." 

This  seems  to  render  imnecessary  the  common  clause  (usually  here  in- 
serted) by  which  executors  were  authorized  to  compound  debts,  and  make 
similar  arrangements  relating  to  their  testator's  estate. 
22  &  23  Vict.        And  by  Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35,  s.  31,  it  is  enacted 
c.  36, 8.  31.      {_|,at :  "  Every  deed,  will,  or  other  instrument  creating  a  trust,  either 
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expressly  or  by  implication,  shall,  without  prejudice  to  the  clauses  actually         — - 
contained  therein,  be  deemed  to  contain  a  clause  in  the  words,  or  to  the  clause 

effect  foUowinff,  that  is  to  say : — '  That  the  trustees  or  trustee  for  the  time   deemed  to  be 
'^  •'  .  ,  contained  in 

being  of  the  said  deed,  will,  or  other  instrument,  shall  be  respectively  every  in- 
chargeable  only  for  such  moneys,, stocks,  funds  and  securities  as  they  shall   creathiga 
respectively  actually  receive,  notwithstanding  their  respectively  signing  any  trust, 
receipt  for  the  sake  of  conformity,  and  shall  be  answerable  and  accountable 
only  for  their  own  acts,  receipts,  neglects  or  defaults,  and  not  for  those  of 
each  other,  nor  for  any  banker,  broker  or  other  person  with  whom  any 
trust-moneys  or  securities  may  be  deposited,  nor  for  the  insufBciency  or 
deficiency  of  any  stocks,  funds  or  securities,  nor  for  any  other  loss,  unless 
the  same  shall  happen  through  their  owtx  wilful  default  respectively ;  and 
also  that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the  time  being  of 
the  said  deed,  will  or  other  instrument,  to  reimburse  themselves  or  himself, 
or  pay  or  discharge,  out  of  the  trust  premises,  all  expenses  incurred  in  or 
about  the  execution  of  the  trusts  or  powers  of  the  said  deed,  will  or  other 
instrmnent.' "     This  Act  came  into  operation  on  the  13th  August,  1859. 

So  much  of  the  indemnity  clauses  in  common  use  as  merely  repeats 
what  is  expressed  in  the  above  form  may  now,  therefore,  be  safely  omitted. 


W. 
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Will  of  a  Spinster,  bequeathing  Charitable  Legacies; 
the  Residue  divisible  between  Nephews,  a  Niece,  and 
the  Children  of  a  deceased  Niece. 

This  is  the  last  will  and  testament  of  rae of 

Appointment  in  the  countv  of ,  spinster.     I  appoint  my  nephews 

of  executors.  ,  n   i  .  .n        -r  .-> 

and executors  of  this  my  will.     I  bequeath  the  pecuniary 

legacies  following  (namely)  :  To the  sum  of  £ ;  To 

&c.     I  BEQUEATH  the  charitable  legacies  following  (namely) : 

To  the  Society  for  the  sum  of  £ ;  To  &c.     And  I 

direct  that  the  said  charitable  legacies  be  paid  exclusively  out 
of  such  part  of  my  personal  estate  as  may  lawfully  be  appro- 
priated to  such  purposes,  and  in  preference  to  any  other  pay- 
ment thereout  (a)  ;   And  that  the  receipt  of  the  treasurer  for 


Charitable 
legacies. 


Chnritablo 
legacies. 


(«)  It  is  not  sufficient  to  provide  simply  that  charitable  legacies  shall  be 
paid  out  of  such  part  of  the  testator's  personalty  as  may  be  legally  applied 
to  such  purposes.  (See  S.  Smith,  Prin.  Equity,  349,  355).  Suppose  a 
testator  to  die  leaving  a  fund  A.  of  pure  personalty,  and  a  fund  B.  of  per- 
sonalty savouring  of  the  realty.  In  the  first  place,  the  debts  of  the  testator, 
his  funeral  and  testamentary  expenses,  are  payable  rateably  out  of  the  com- 
bined funds  A.  and  B.  {Tempest  v.  Tempest,  7  D.  M.  &  G.  470;  and  see 
Scott  V.  Forristall,  10  W.  R.  37).  Suppose  that,  after  the  payment  dl 
debts  and  expenses,  the  fund  A.  is  insufficient  to  pay  all  the  legacies,  both 
charitable  and  general ;  the  Court,  as  a  general  rule,  does  not  marshal , 
assets  in  favour  of  a  charity,  and  the  charitable  legacies  will  fail  in  the 
proportion  of  the  fund  B.  to  the  combined  funds  A.  and  B.  {Philanthropic 
Society  v.  Kemj),  4  Be.  581 ;  Sturge  v.  Bimsdale,  6  Be.  462),  notvdth- 
standing  the  direction  that  they  shall  be  paid  out  of  such  property  as  was 
legally  applicable  thereto.  Where  the  charitable  legacies  are  given  in 
remainder  after  a  life  interest,  the  apportionment  must  be  made  according 
to  the  respective  values  of  the  funds  A.  and  B.  at  the  time  of  the  testator's 
death  {Calvert  v.  Armitage,  1  H.  &  M.  446).  But  if  the  testator's  inten- 
tion can  be  gathered  from  the  will  that  the  general  legacies  were  to  be  paid 
out  of  fund  B.,  so  as  to  leave  A.  for  the  payment  of  the  charitable  legacies, 
this  intention  will  be  carried  out  {Robinson  v.  Geldard,  3  M'N.  &  G.  735 ; 
Jauncey  v.  Attornsy- General,  3  Gif.  308;  NicUsson  v.  CocMll,  2  N.  R. 
557 ;  Beaumont  v.  Oliveira,  L.  R.,  6  Eq.  534).  Such  an  expressed  inten- 
tion of  precedence  before  other  legatees  in  respect  of  fund  A.  will  not  how- 
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tlie  time  being  of  the  said  societies  respectively  shall   be   a 
sufficient  discharge  to  my  executors  for  the  said  charitable 
legacies  respectively.     I  devise  unto  and  to  the  use  of  my  General 

1     .      1      •  1  •  n      1        devise  and 

said  nephews  and  ,  their  heirs  and  assigns,  all  the  residuary 

real  estate,  and  I  bequeath  to  them,  their  executors,  adminis- 
trators and  assigns,  all  the  personal  estate  of  which  I  shall  die 
seised  or  possessed,  Upon  trust  to  sell,  call  in  and  convert  the  trpon  trust  to 

•^  "^  ^  ,  convert — 

same  into  money  (b)  at  such  times  and  in  such  manner  as  my 

ever  exonerate  fund  A.  from  paying  its  proportion,  rateably  with  fund  B. ,  Charitable 
of  the  debts  of  the  testator  {Temjyest  v.  Tempest,  iibi  siip.).  But  by  ^^acies. 
inserting  a  direction  that  the  charitable  legacies  are  to  be  paid  out  of 
fund  A.  preferably  to  any  other  payment  thereout,  not  only  the  general 
legacies,  but  the  debts  and  funeral  and  testamentary  expenses  of  the  tes- 
tator, are  thrown  upon  fund  B.,  and  the  charitable  legg,cies  will  thus  fail 
only  in  the  event  of  the  testator's  entire  property,  exclusive  of  fund  A., 
being  insuflScient  to  pay  his  debts.  It  is  manifest,  however,  that  in  the 
event  of  the  testator's  general  estate  proving  insufficient,  the  effect  of  this 
direction  may  be  to  give  everything  to  the  charities,  and  to  entirely  disap- 
point legatees  who  have  stronger  claims  upon  the  testator's  bounty. 

(J)  Independently  of  the  statutes  to  be  presently  noticed,  and  in  the  Power  of 
absence  of  a  clause  declaring  the  trustees'  receipts  to  be  good  discharges,  g^^g  g^o^ 
persons  paying  money  to  trustees  are,  in  equity,  responsible  for  the  due  discharges, 
application  of  the  money  by  those  trustees.     Exceptions  to  this  rule  exist 
in  some  cases  ;  for  example,  where  the  money  is  to  be  applied  by  the  trustees 
in  the  payment  of  debts  generally,  or  of  debts  and  legacies ;  or  where  the 
trust  for  sale  is  immediate,  and  the  beneficiaries  are  not  of  age  or  not  ascer- 
tained ;  or  where  the  purchase-money  is  to  be  applied  upon  trusts  requiring 
care  and  discretion  (^Elliot  v.  Memjman,  Barn.  78,  and  the  notes  to  that 
case,  1  Wh.  &  Tud.  L.  C.  Eq.  51 ;  Sugd.  V.  &  P.  ch.  18,  pp.  658—663 ; 
Dart,  V.  &  P.  ch.  13,  s.  3,  pp.  384—404). 

The  Act  7  &  8  Vict.  c.  76,  s.  10,  enabled  trustees,  in  the  absence  of  a  7  &  8  vicf. 
receipt  clause  and  of  an  express  declaration  to  the  contrary,  to  give  good  "'     '  ^'     * 
discharges.    But  this  Act,  which  was  operative  only  from  the  1st  January 
(see  sect.  13)  to  the  1st  October,  1845  (Sugd.  V.  &  P.  657),  was  repealed  Repealed  by 
by  8  &  9  Vict.  c.  106.    With  respect  to  wills  executed  whilst  the  Act  7  &  8  c,  weJ'*^'* 
Vict,  was  in  force,  it  is  remarked  by  an  able  writer  that  such,  vdlls  must  be 
construed  "as  having  annexed  to  the  trusts  the  incidents  resulting  from 
the  then  existing  state  of  the  law,  and  that  the  incidents  of  the  trusts,  as  so 
defined,  were  not  altered  by  the  change  in  the  law "  (3  Dav.  Conv.  by 
Waley,  164). 

By  22  &  23  Vict.  c.  35,  s.  23,  it  is  provided  that  the  honci  fide  payment  22  &  23  Vict, 
to  and  the  receipt  of  any  person  to  whom  any  purchase  or  mortgage  money  f^l^^i  Aug 
shall  be  payable  on  any  express  or  implied  trust  shall  effectually  dis-  1869). 

i2 
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—        said  trustees  shall  think  proper:    And  after  payment  of  my 

debts,    funeral  and   testamentary  expenses   and   the   legacies 

Trustees'         charge  the  person  paying  the  same  from  seeing  to  the  apphcation  or  being 
receipts.  answerable  for  the  misapplication  thereof,  unless  the  conti'ary  shall  be 

expressly  declared  by  the  instrament  creating  the  trust  or  security. 

Some  doubt  has  been  expressed  with  respect  to  the  retrospective  opera- 
tion of  the  23rd  section  of  the  Act  (see  5  Jur.,  N.  S.  part  2,  441,  442; 
Watters's  Treatise  on  the  Act,  288);  and,  from  the  future  tense  bemg 
used  throughout  the  section,  it  has  been  argued  that  its  operation  is  pro- 
spective only  (Lewin,  Trusts,  240 ;  3  Dav.  Conv.  by  Waley,  1G4) ;  it  is 
however  to  be  observed,  that  the  future  tense  is  used  with  reference  to  the 
paj'ment  to  the  trustee,  not  to  the  creation  of  the  trust ;  and  Wood,  V.-C, 
in  Bennett  v.  Lytton  (2  J.  &  H.  158),  said,  "I  am  sui-prised  that  any 
difficulty  should  have  been  felt,  my  own  impression  being  quite  clear  that 
the  Act  is  throughout  retrospective." 

The  23rd  section  relates  to  payments  of  money  by  purchasers  and  mort- 
gagees only,  and  is  not  so  comprehensive  as  the  receipt  clause  usually 
inserted  in  wills  and  settlements,  which  embraces  payments  and  transfers 
of  money,  chattels,  stock  and  investments  to  the  trustees.     A  wider  and 
23  &  24  Vict,   more  general  power  is  given  by  the  Act  23  &  24  Vict.  c.  145,  which,  by 
(^asttr'Au  ^^      ®^^*'"  ^^'  provides  that  the  receipts  in  writing  of  any  trustees  or  trustee  for 
I8o0).  any  money  payable  to  them  or  him  by  reason  or  in  the  exercise  of  any 

trusts  or  powers  reposed  or  vested  in  them  or  him  shall  be  sufficient  dis- 
charges for  the  money  therein  expressed  to  be  received,  and  shall  effectually 
exonerate  the  persons  paying  such  money  from  seeing  to  the  application 
thereof  or  from  being  answerable  for  any  loss  or  misapplication  thereof. 
And  sect.  34  of  the  same  Act  enacts,  that  the  provisions  contained  in  that 
Act  shall  (except  as  thereinbefore  otherwise  provided)  extend  only  to 
persons  entitled  or  acting  under  a  deed,  will,  codicil  or  other  instrument 
executed  after  the  passing  of  that  Act  (28th  August,  1860),  or  under  a 
r,'ill  or  codicil  confirmed  or  revived  by  a  codicil  executed  after  that  date. 

Though  the  29th  section  refers  to  money  only,  and  not  to  stocks,  funds, 
shares  and  securities,  the  common  form  of  trustees'  receipt  clause  may 
without  risk  be  held  to  be  supplied  by  the  Act  (3  Dav.  Conv.  by  Waley, 
194,  195,  617,  562 ;  see  contra,  Watters's  Treatise,  291). 

But  sect.  23  of  22  &  23  Vict.  c.  35,  and  sect.  29  of  23  &  24  Vict.  c.  145, 
do  nothing  more  than  discharge  the  bond  fide  payer  from  seeing  to  the 
application  or  being  answerable  for  the  misapplication  of  the  money.  The 
payer  must  still  ascertain,  at  his  peril,  that  the  payment  is  made  to  the 
proper  person;  and  it  is  still  necessary  (where  such  is  the  intention)  to 
insert  an  express  clause  to  the  effect  that  the  purchaser  or  mortgagee 
shall  be  discharged  from  seeing  whether  the  events  have  actually  happened 
in  which  alone  the  power  to  sell  or  mortgage  arises. 
It  is,  however,  suggested  that  the  receipt  and  trustee  clauses  should  not, 
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hereinbefore  bequeathed,  Upon  trust  to  divide  the  net  residue        — 

'■  -^  ^         _  _  and  divide 

of  the  proceeds  of  such  sale,  calling  in  and  conversion  into  four  the  proceeds 
equal  shares,  and  to  pay  one  of  such  fourth  shares  to  my  said  nephews, 
nepheAV  ,  one  other  of  such  fourth  shares   to  my  said  children  of 

1  ii/>i_i>iiii  •  a  deceased 

nephew ,  one  other  or  such  fourth  shares  to  my  niece ,  niece. 

the  wife  of ,  for  her  separate  use,  on  her  sole  receipt.  And 

to  divide  the  remaining  one  of  such  fourth   shares   equally 

between  such  of  the  children  of  my  deceased  niece as  shall 

be  living  at  the  time  of  my  death.  I  devise  all  the  real  estates 
•which  at  the  time  of  my  death  shall  be  vested  in  me  as  mort- 
gagee unto  and  to  the  use  of  my  said  nephews  and , 

their  heirs  and  assigns,  subject  to  the  equities  affecting  the 
same  respectively.  And,  lastly,  I  revoke  all  prior  wills.  In 
WITNESS,  &c. 


in  reliance  upon  the  statutory  power,  be  omitted  from  a  will  relating  to  Trustees'  re- 
property  abroad  or  in  the  colonies  (3  Dav.  Conv.  by  Waley,  810;  id.  vol.  4,  "^'P^- 
p.  269). 
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No.  V. 

Will  disposing  of  Real  and  Personal  Estate  in  favour 
of  two  Sons,  of  whom  one  is  an  Adult  and  the  other 
a  Minor ;  giving  to  the  Devisees  a  Power  of  Appoint- 
ment over  the  Real  Estate. — Direction  to  purchase 
a  Life  Annuity. 

revise  of  real   THIS   IS   THE  LAST   WILL  AND   TESTAMENT   of  me,  [testator^S 

estate  to  uses  _  iiii>i 

In  favour  of     name,  residence  and  quality \.     I  devise  the  dwellmg-house 

at ,  in  which  I  now  reside,  with  the  garden,  orchard  and 

the  appurtenances  thereto  belonging,  and  also  the  pieces  of  land 
called  respectively  [names^  now  in  my  occupation,  situate  in 

the  said  parish  of ,  with  the  easements  and  appurtenances 

therewith  usually  occupied  or  enjoyed  (a),  to  such  persons,  for 
such  estates,  and  generally  in  such  manner,  as  my  elder  son 
[name\  by  any  deed  or  deeds,  or  by  his  last  will,  shall  appoint  (6), 


Advantages 
of  reserving 
to  a  devisee 
in  fee  a 
power  of  ap- 
pointment. 


Copyholds. 


} 


(a)  On  the  effect  of  the  words  "  easements  and  appurtenances  therewith 
nsually  occupied  or  enjoyed,"  see  Plieysey  v.  Vicary,  16  M.  &  W.  484 ; 
Wardle  v.  Brocldelmrst,  E.  &  E.  1058,  8  W.  R.  241 ;  En-art  v.  Cochrane, 
4  Macq.  117,  10  W.  R.  3 ;  Pearson  v.  Spencer,  3  B.  &  S.  7G1 ;  Polden  v. 
Bastard,  L.  R.,  1  Q.  B.  156 ;  Smith  v.  Ridy7vay,  L.  R.,  1  Exch.  331.  And 
as  to  the  limits  of  the  doctrine  of  the  "  disposition  of  the  owner  of  two 
tenements"  (Gale,  Easements,  82),  see  Svfficld  v.  Brown,  3  N.  R.  340. 

{V)  Tlie  advantages  of  reserving  to  a  devisee  a  power  of  appointment 
over  real  estate,  instead  of  simply  giving  the  property  to  him  in  fee,  are 
that  it  enables  the  donee  of  the  power  to  dispose  of  a  freehold  estate  by 
way  of  appointment,  exonerated  from  the  dower  of  a  wife  to  whom  he  may 
have  been  man-ied  on  or  before  the  1st  of  January,  1834  (3  &  4  Will.  4, 
c.  105)  ;  and  if  the  estate  be  copyhold,  the  insertion  of  the  power  (which 
it  is  clear  may  be  created  by  will.  Flack  v.  JOowning  Coll.,  17  Jur.  697), 
enables  the  donee  to  appoint  to  a  piu*chaser  or  any  other  person  without 
being  admitted,  and  therefore  without  incunnng  the  cost  of  the  fine  and 
fees  for  admittance.  The  appointee  or  nominee  is  considered  as  coming 
in  immediately  under  the  will  {Holder  v.  Preston,  2  Wils.  400 ;  Beal  v. 
Shepherd,  Cro.  Jac.  199;  Bex  v.  Lord  of  Manor  of  Oimdle,  1  A.  &  E. 
283;  Glass  v.  Richardson,  2  D.  M.  &  G.  660 ;  Begina  v.  Sir  T.  Wilson, 
3  B.  <S£  S.  201).  Unless,  however,  the  sale  speedily  follow  the  testator's 
decease,  the  lord  of  the  manor  can,  by  his  right  of  seizing  the  land  quottsque, 
compel  the  admittance  of  the  person  or  persons  entitled  to  the  legal  owner- 
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and,  in  default  of  such  appointment,  I  devise  the  same  unto  my        — 

said  son,  liis  heirs  and  assigns  (c).     And  I  devise  my  messuage  Devise  of 

and  lauds  situate  at ,  now  in  the  occupation  of  [tenant]  estate  to  iike 

under  a  lease,  with  the  easements  and  appurtenances  therewith  of  younger""'^ 

usually  occupied  or  enjoyed  (d),  To  such  persons  as  my  younger  ^^' 


ship  in  the  meantime,  either  under  the  will  or  by  descent  (  Glass  v.  Richard-  Copyholds. 
son,  ubi  sup.)  To  support  the  lord's  right  of  seizure  ^ro  defectu  tenentis, 
it  has  been  held  that  there  must  be  three  proclamations  at  consecutive 
courts  {Doe  v.  Tmcman,  1  B.  &  Ad.  736).  A  devise,  however,  by  an  un- 
admitted sun-enderee,  confers  no  legal  estate  on  the  devisee  {3Iatthem  v. 
Osborne,  13  C.  B.  919,  17  Jur.  696 ;  Sw.  Cone.  Pr.  7) ;  and  the  lord  can- 
not, in  the  absence  of  a  special  custom,  be  compelled  to  accept  a  surrender 
to  the  uses  of  an  appointment  by  deed  inter  vivos  {Flach  v.  Downing 
College,  17  Jur.  697),  though  it  is  difficult  to  understand  why  the  lord 
should  not  be  bound  to  accept  a  smTcnder  to  whatever  uses  the  law,  as 
respects  copyholds,  has  sanctioned.     See  17  Jur.  Ft.  2,  p.  274. 

(tf)  According  to  the  recent  enactments  regulating  the  law  of  inheritance  Heir  in  by 
(3  &  4  Will.  4,  c.  106,  s.  3),  the  testator's  elder  son  will  take  as  a  purchaser    ^^  ^* 
under  the  devise,  and  not  by  descent.    As  to  whether  the  devisee  could 
disclaim  all  interest  under  the  will,  but  retain  the  estate  as  heir— a  ques- 
tion of  importance  with  respect  to  the  amount  of  fine  payable  on  admittance 
to  copyholds — see  BicMey  v.  Bickley  (L.  R.,  4  Eq.  216). 

{d)  Uncertainty  as  to  the  scope  of  expressions  descriptive  of  the  subject  What  words 
of  the  gift,  is  a  frequent  source  of  difficulty  in  the  constructioli  of  wills,  realty 

Sometimes  the  doubt  is  whether  the  terms  embrace  real  as  well  as  personal  "  estate," 

property, 
estate.     The  words  "estate"  and  "property"  clearly  extend  to  and  com- 
prise realty.     "  Estate"  in  a  will  is  genus  generalissimnm,  and,  of  its  own 
force,  without  any  proof  aliunde,  cai-rics  realty  as  well  as  personalty ;  and 
is  not  to  be  confined  to  personalty  only,  unless  a  clear  intention  can  be 
gathered  from  the  whole  will,  or  from  the  way  in  which  the  word  is  used 
in  the  particular  part  in  question  {Mayor  of  Hamilton  v.  Hodsdon,  6  Moo. 
P.  C.  76,  11  Jur.  193).     And  where  a  testator  devised  and  bequeathed  all  "Estate  and 
his  "  estate  and  effects"  to  A.,  to  be  paid,  assigned  and  transferred  to  him 
on  his  attaining  twenty-one,  it  was  held  that  copyholds  of  inheritance 
passed  by  the  devise,  notwithstanding  the  words  of  payment  and  transfer, 
which  strictly  were  applicable  only  to  personalty  {Stokes  v.  Salomons,  9 
Ha.  75;  D'Almaine  v.  Moseley,  1  Drew.  629;  Phillips  v.  Deal,  25  Be. 
27).    But  a  different  decision  was  given  in  Coard  v.  Holderness  (20  Be. 
147),  grounded  on  the  absence  in  that  case  of  the  word  "devise."     The 
words  "I  constitute  A.  and  B.  my  residuary  legatees,"  will  not  give  them  "Residuary 
the  testator's  real  estate  (  Wlndus  v.  Windus,  6  D.  M.  &  G.  549).     That  legatees." 
the  words  "estate"  and  "property"  may  be  restrained  by  the  context,  see 
Timewell  v.  Perkins,  2  Atk.  102;  Doe  v.  Rout,  7  Tau.  79;  Doe  v.  Hvrrell, 
5  B.  &  Al.  18;  Saunderson  v.  Dobson,  16  L.  J.,  N.  S.,  Exch.  249.    What 
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son  &c.,  [^similar  limitations  in  favour  of  the  younger  son~\  ; 
But  in  case  my  said  younger  son  shall  die  under  the  age  of 


Bestralning 
context. 


Enlarging 
context. 


Word 
"  lands" 
comprises 
What. 


"  Messuage" 

comprises 

wbat. 


constitutes  a  restraining  context  can  only  be  learnt  by  a  minute  examina- 
tion of  the  cases,  which  will  be  found  to  present  some  very  nice  distinctions, 
particularly  respecting  the  effect  of  the  association,  with  the  words  "  estate" 
and  "property,"  of  terms  descriptive  of  personalty  only,  and  of  the  introduc- 
tion into  the  devise  of  trusts  inapplicable  to  real  estate.  But  the  inclination 
of  the  present  day  is  to  hold  lands  to  pass  under  words  capable  ^^er  se  of 
comprehending  them,  in  spite  of  their  association  with  words  applicable 
only  to  personalty.  As  the  word  "  estate,"  or  any  other  tenn  of  compre- 
hensive import,  may  be  restrained  to  personalty  by  its  more  limited  asso- 
ciates, so  terms  in  themselves  loose  and  ambiguous  may  be  extended  to 
real  estate  by  force  of  the  intention  collected  from  the  whole  will,  i.  e.  there 
may  be  an  enlarging  as  well  as  a  restraining  context  (  Wilce  v.  Wilce, 
7  Bing.  664 ;  see  the  comments  on  this  case  in  Cook  v.  Jaggard,  L.  E., 
1  Exch.  125).  Thus  the  words  "  personal  estates"  have  been  held  sufficient 
upon  the  context  to  pass  realty  (^Doe  v.  Tofield,  11  Ea.  246).  See  also 
1  Jarm.  Wills,  ch.  22. 

The  word  "  lands  "  will  carry  houses,  unless  both  words  occur  in  the  will, 
and  stand  in  opposition.  Thus,  if  a  testator  having  a  house  and  lands 
devises  generally  all  his  lands,  the  whole  will  pass ;  but  if  he  devises  his 
house  to  one,  and  his  lands  to  another,  the  house  of  course  will  not  pass 
under  the  latter  devise  {Hey don's  Will,  2  And.  123).  A  devise  of  lands 
does  not  generally  embrace  incorporeal  hereditaments,  as  tithes,  rents,  &c. ; 
but  such  hereditaments  would  pass  under  a  devise  of  lands  at  a  particular 
place,  if  the  testator  had  no  other  property  answci-ing  to  that  locality  {Rich 
V.  Sanders,  Sty.  261).  So  a  devise  of  a  particular  manor  has  been  held 
to  include  a  rent  issuing  out  of  such  manor,  the  testator  having  no  other 
interest  therein  {Inchley  v.  Robinson,  2  Leon.  41,  pi.  57).  To  avoid  such 
questions,  it  is  advisable  to  use  descriptive  terms  more  comprehensive  than 
the  word  "lands"  — such  as  "tenements,"  "hereditaments,"  or  "real 
estate."  As  to  the  meaning  of  "  pei'sonal  and  landed  estates,"  see  Hoare 
V.  Byng  (10  C.  &  F.  508). 

There  seems  to  be  no  material  difference  between  the  technical  and 
popular  signification  of  the  word  "  messuage."  Two  acres  of  land  have 
been  held  not  to  pass  under  the  devise  of  a  messuage  cum  pertinentiis 
{Hearn  v.  Allen,  Cro.  Car.  57).  In  another  instance,  a  much  larger 
quantity  was  adjudged  to  be  included  in  a  devise  of  "  three  messuages,  with 
all  houses,  stables,  &c.,  that  stand  upon  or  belong  to  the  said  messuages," 
by  reason,  it  would  seem,  of  the  land  having  been  conveyed  to  the  testator 
by  the  description  of  a  messuage  or  tenement,  with  the  appurtenances 
{  Gulliver  v.  Poyntz,  2  W.  Bl.  726)  :  but  the  case  is  not  to  be  relied  on,  the 
evidence  being  clearly  inadmissible  to  affect  the  construction.  In  another 
case,  the  devise  of  a  house  was  held  to  carry  land  employed  by  the  testator 
to  raise  hay  and  com  for  his  own  consumption,  because  he  had  directed 
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twenty-one  years,  then  I  devise  the  last-mentioned  heredita- 
ments  and  premises  in  the  same  manner  as  hereinbefore  is  ex- 


that  the  devisee  should  be  at  the  charge  of  housekeeping,  servants'  wages 
and  coach  horses ;  these  horses  were  used  to  plough  the  land  in  question, 
and  the  Court  considered  the  testator  as  having  directed  that  they  should 
continue  to  he  so  used ;  hut  in  the  will,  as  stated,  there  is  no  such  direction 
(^BlacUorn  r.  Edgley,  1  P.  W.  600), 

The  word  "premises"  signifies  what  has  gone  before,  and  therefore  may,  "Premises," 
with  propriety,  be  used  in  relation  to  any  preceding  subject  or  subjects,  g^j^g^""^" 
Thus,  where  a  testator  devised  a  certain  messuage,  and  the  furniture  in  it, 
to  A.  for  life,  and  after  his  decease  he  gave  the  said  messuage  and  premises 
to  B.,  the  latter  devise  was  held  to  carry  the  furniture  as  well  as  the  mes- 
suage to  B.  {Sanford  v.  Irhij,  4  L.  J.,  Ch.  23).  See  also  Doe  v.  MeaUn, 
1  Ea.  456 ;  Fitzgerald  v.  Field,  1  Rus.  427 ;  Lethhridge  v.  Lethbridge, 
3  D.  F.  &  J.  523,  4  D.  F.  &  J.  35 ;  Hihon  v.  Hil}on,  1  N.  R.  532. 

Questions  often  arise  whether  the  word  "  share,"  or  other  such  term,  « Share." 
applies  to  one  or  more  than  one  of  several  preceding  subjects  of  gift :  as  to 
which  see  Doe  v.  Stopford,  5  Ea.  501  ;  Hardman  v.  Johnson,  3  Mer.  347  ; 
Doe  V.  Gell,  2  B.  &  C.  680;  Doe  v.  Bowling,  5  B.  &  Al.  722;  Adshead 
T.  WilleUs,  29  Be.  358. 

Local  indefiniteness  is  always  to  be  avoided,  such  as  devising  lands  in  or  "  in  or  near 
near  a  place.  A  devise  of  "  all  my  estates  in  or  near  Latchington  near  * ''  ^°^' 
Maldon,"  was  held  not  to  include  a  close  which  was  from  four  to  six  miles 
from  L.,  and  was  in  the  town  of  Maldon  {Doe  v.  Pigott,  7  Tau.  553).  In 
applying  this  and  every  other  term  of  description,  local  or  otherwise, 
property  to  which  the  words  might  have  been  stretched  for  want  of  a  more 
appropriate  subject,  -nail  be  excluded  by  the  existence  of  one  more  nearly 
answering  to  the  term  in  question  {Doe  v.  Bower,  3  B.  &  Ad.  453  ;  Webber 
V.  Stanley,  16  C.  B.,  N.  S.  698,  4  N.  R.  192;  Lister  v.  Pickford,  6  N.  R. 
243;  Smith  v.  Ridgway,  L.  R,,  1  Exch.  331 ;  Pedley  v.  Dodds,  L.  R.,  2 
Eq.  819). 

Though  a  testator  may  show  by  the  context  of  his  will  that  he  uses  a  peculiar  con- 
local  appellation  in  a  peculiar  and  extraordinary  sense,  yet  this  conclusion  ^.o"^is'°f  ^^ 

will  not  be  adopted  upon  slight  or  equivocal  grounds  ( Doe  v.  Johnson,  5  local  descrip- 
■xT        o   Tn-   om\  tion  rejected. 

Nev.  &  M.  281). 

In  devising  a  property  by  name,  uncertainty  is  sometimes  produced  by  As  to  refer- 
describing  it  to  be  in  the  occupation  of  a  person,  whose  occupancy  embraces  p^^^y  °'^^' 
less  than  the  whole.     In  such  a  case,  the  reference  to  occupancy  is  not 
generally  restrictive  ( Goodtitle  v.  Southern,  1  M.  &  S.  299 ;   Down  v. 
Down,  7  Tau.  343;  Doe  v.  Carpenter,  16  Q.  B.  181). 

Indeed,  it  may  be  stated  as  a  general  rule,  that  words  of  suggestion  or  "Words  of 
affirmation,  added  to  a  definite  description,  are  not  restrictive.     As  where  a  and^afflrrna- 
testatrix  having  devised  all  that  her  Briton  Ferry  estate,  with  all  the  tion  not  re- 
manors,  &c.  thereunto  belonging;   afterwards,  when  describing  another 
estate,  added,  "  which,  as  well  as  my  Briton  Ferry  estate,  is  situate  in  the 
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pressed  concerning  the  hereditaments  and  premises  firstly  de- 
vised.    And  in  case  my  said  younger  son  shall  at  my  decease 


As  to  refer- 
ence to  loca- 
lity only. 


Reference  to 
occupancy. 


county  of  Glamorgan."  Part  of  the  Briton  Ferry  estate  was  in  Brecon- 
shire  ;  but  it  was  held,  that  the  words  in  question  did  not  exclude  from  the 
devise  the  Breconshire  portion  of  the  estate  {Doe  v.  Earl  of  Jersey,  1  B.  & 
Al.  650).  So,  where  a  testator  devised  all  his  lands  at  S.,  which  were  given 
him  by  his  brother's  will,  it  was  held,  that  the  devise  was  not  confined  to 
what  he  took  by  the  brother's  will  (  Welby  v.  Welby,  2  V.  &  B.  187).  And 
a  gift  of  "  all  my  Bank  stock,  and  foreign  securities,"  was  held  not  to  be 
narrowed  by  the  addition  of  the  words  "  as  invested  by  L.,  broker  "  {Drake 
V.  Martin,  23  Be.  99) ;  and  the  words  "  my  property  not  in  England,  in 
the  hands  of  my  attorney  W.,  consisting  of,  &c.,"  passed  all  the  property 
abroad  (iJ.). 

It  would  seem,  however,  that  where  the  property  is  described  by  a 
reference  to  its  locality  only,  and  not  by  name,  as  where  a  testator  devises 
all  his  messuages,  lands,  &c.,  at  A.,  in  his  own  occupation,  the  devise  will 
not  extend  to  a  messuage  and  piece  of  land  at  A.  not  in  his  owti  occupation, 
there  being,  a  house  and  land  at  A.  exactly  answering  to  the  description 
{Doe  V.  ParUn,  5  Tau.  321 ;  see  also  Doe  v.  Ashley,  10  Q.  B.  663  ;  Doe 
V.  Huhhard,  15  Q.  B.  227).  Sometimes  the  occupancy,  being  more  com- 
prehensive than  any  other  particular  in  the  description,  has  the  effect  of 
enlarging  instead  of  restricting  the  extent  of  a  devise  {Press  v.  Parker,  2 
Bing.  456).  Where  a  testator  devised  an  estate  called  D.,  "  as  now  enjoyed 
by  me,"  the  devise  was  held  to  include  closes  belonging  to  an  adjoining 
estate,  which  the  testator  had  added  to  D.  by  removing  the  fences,  and 
which  were  then  in  his  occupation  {Bodenliani  v.  Pritchard,  1  B.  &  C. 
350).  So,  under  a  devise  of  "  the  house  I  live  in,  and  garden,"  stables  and 
a  yard  in  a  ring-fence,  and  a  coal-pen  on  the  opposite  side  of  the  road, 
which  were  used  by  the  testator  partly  for  domestic  pni-poses  and  partly 
in  trade,  were  held  to  pass  {Doe  v.  Collins,  2  T.  R.  498).  See  also  Hibon 
V.  Hibon  (1  N.  E.  532).  But  a  devise  of  "  my  capital  messuage  or  man- 
sion-house wherein  I  now  live,  and  the  buildings,  gardens,  grounds  and 
appurtenances  to  the  same  belonging,  or  therewith  used,"  has  been  decided 
not  to  comprise  cottages  on  the  opposite  side  of  a  road,  and  in  the  occupa- 
tion of  tenants,  though  the  testatrix  was  in  the  habit  of  using  the  space 
between  two  of  the  cottages  for  turning  her  carriage  {Houghani  v.  Sandys, 
2  Sim.  95),  See  also  Josh  v.  Josh  (5  Jur.,  N.  S.  225).  In  a  recent  case, 
a  devise  of  a  manor  with  the  lands  "  thereunto  belonging,"  was,  partly  by 
the  aid  of  the  context,  extended  to  lands  not  properly  parcel  of  the  manor, 
though  in  a  popular  sense  situate  within  the  manor  {Doe  v.  Langton, 
2  B.  &  Ad,  680).  But  under  a  devise  of  lands  "  in  the  parish  of  C,  with 
their  appurtenances,"  outlying  pieces  in  other  parishes,  though  held  with 
the  C,  lands,  did  not  pass  {Evans  v.  Angell,  26  Be,  202).  A  mansion, 
with  16G  acres  of  land,  was  held  to  pass  by  a  devise  of  "  all  my  estate  in 
Shropshire,  called  Ashford  Hall "  {Man  v.  Ricketts,  7  Be.  93 ;  aflSrmed 
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be  under  the  age  of  twenty -one  years,  I  empower  and  direct  ^    ^ — : 

^=  J  J  ^  _  trustees  to 

my  executors  or  administrators,  executor  or  administrator,  for  administer 

•^      ,  ,         ,  tlie  younger 

the  time  beinsr,  during  his  minority,  to  let  from  year  to  year  or  son's  estate 

r,  ,.^-1  ...       during  mino- 

lor  any  term  not  exceeding  \_seven\  years  m  possession,  at  the  nty. 
best  rent,  and  to  manage  in  all  respects  the  hereditaments  here- 
inbefore devised  to  him,  and  to  receive  the  rents  and  profits 
thereof,  and,  after  payment  of  the  incidental  outgoings  and  ex- 
penses, to  apply  the  net  rents  and  profits,  or  an  adequate  part 
thereof,  in  his  maintenance  and  education,  and  to  invest  the  un- 
applied surplus,  if  any,  in  or  upon  the  public  funds  or  securities 


nom.  Richetts  v.  Tnrqnand,  1  H.  L.  C.  472),  where  parol  evidence  was 
admitted  to  show  what  the  testator  had  been  accustomed  to  consider  the 
Ashford  Hall  estate. 

Personal  chattels  are  sometimes  described  by  a  reference  to  locality,  as  "  Goods,"  &c. 
where  a  testator  bequeaths  the  "  household  goods,"  "  things,"  "  property,"  ^"use!^*"^*^  * 
or  "  effects,"  which  are  in  and  about  his  place  of  residence.  A  gift  of 
"  goods,"  "  chattels,"  or  "  effects,"  in  or  about  a  house,  it  seems,  in  general 
Avill  pass  cash  (including  notes  payable  on  demand,  which  are  considered  as 
cash),  but  not  securities  for  money  {Arnold  v.  Arnold,  2  M.  &  K.  365  ; 
Ilarquis  of  Hertford  v.  Lord  LorvtJier,  7  Be.  1,  and  the  cases  there  cited ; 
Jones  V.  Lo7'd  Sefton,  4  Ves.  166  ;  Collier  v.  Squire,  3  Rus.  467  ;  Swinfen 
V.  Swinfen,  29  Be.  207 ;  2  Wms.  Exors.  1099).  But  see  Giibs  v.  Lawrence 
(9  W.  R.  93). 

But  if  a  testator  expressly  excepts  any  particulars  to  which  the  bequest  Exception 
would  not  otherwise  have  extended,  such  exception  will  have  the  effect  of  '^°"  ®'^"^* 
enlarging  the  construction.  (See  Hotham  v.  Sutton,  15  Ves.  319).  And 
if  in  a  general  devise  or  bequest  the  testator  introduces  an  exception  of  un- 
certain extent,  the  effect  of  such  uncertainty  is  merely  to  neutralize  the 
exception,  and  not  to  invalidate  the  disposition  containing  it  {Bhmdcll  v. 
Gladstone,  14  Sim.  83). 

A  bequest  of  chattels  and  effects  standing  alone  and  unrestricted  is  "Chattels 
clearly  adequate  to  pass  the  whole  personal  estate  {Kendall  v.  Kendall,  4  ^""^  effects,  j 
Rus.  370) ;  yet,  where  these  words  are  collocated  with  household  goods, 
they  may  be  arid  frequently  are  restrained  to  articles  ejusdem  generis 
(Wooloombe  v.  Woolcomhe,  3  F.  W.  112;  Timewell  v.  Perkins,  2  Atk. 
102 ;  Porter  v.  Tournay,  3  Ves.  311 ;  RawUngs  v.  Jennings,  13  Ves.  39  ; 
Sutton  V.  Sharp,  1  Rus.  146).  But  in  Gover  v.  Davis  (29  Be.  222),  and 
Niigee  v.  Chapman  (id.  291),  property  not  ejusdem  generis  was  held  to  be 
included.  Again,  the  word  "  effects,"  though  prima  facie  comprising  only 
personalty  (Hawkins,  Constr.  Wills,  55),  has  been  held,  on  the  context,  to 
pass  real  estate;  see  Milsomex.  Long  (3  Jur.,  N.  S.  1073);  and  Poe  v. 
Tofield  {ante,  p.  120).  See  further,  as  to  the  force  and  extent  of  particular 
words  of  description,  1  Jarin.  Wills,  oh,  24. 
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of  the  United  Kingdom,  or  real  or  leasehold  securities  in  England 
or  Wales,  (but  not  in  Ireland  or  elsewhere,  or  in  or  upon  any 
other  security),  and  impi'ove  the  same  as  an  accumulating  fund, 
varying  the  investment  from  time  to  time,  as  often  as  may  be 
thought  proper,  for  any  other  of  the  kinds  aforesaid  ;  but  with 
liberty  to  apply  the  income  and,  if  deemed  necessary,  the  capital 
also,  of  the  same  fund,  for  the  maintenance  or  advancement  in 
life  of  my  same  son  ;  and  the  same  fund,  or  so  much  thereof  as 
shall  not  be  so  applied,  shall,  in  the  event  of  his  attainment  of 
the  age  of  twenty-one  years,  be  his  absolute  property  ;  but  in 
the  event  of  his  death  under  that  age,  shall  be  the  absolute 
property  of  my  said  elder  son.  I  direct  my  executors  to  pur- 
chase, in  their  names,  within  twelve  calendar  months  after  my 
decease,  for  the  benefit  of  my  servant  [name]  an  annuity  of  20/. 
for  her  life,  payable  iti  equal  half-yearly  or  quarterly  portions, 
such  purchase  to  be  made,  in  the  discretion  of  my  executors, 
either  from  Government  or  any  public  company,  or  from  any 
private  person  or  persons,  but  so  that  the  annuity,  if  purchased 
from  any  private  person  or  persons,  shall  be  well  secured  on 
real  or  leasehold  property  (e)  ;  And  I  direct  that,  until  such 


As  to  tlie 
modes  of  pro- 
viding for 
tile  payment 
of  annuities. 


(^)  There  are  two  ordinary  modes  of  providing  for  the  payment  of 
annuities  not  charged  on  any  specific  property.  One  is,  by  directing  the 
executors  to  invest  an  adequate  sum  in  the  purchase  of  stock  or  some  other 
security  yielding  income,  until  the  decease  of  the  annuitant,  when  the  fund 
falls  into  the  residue ;  and  the  other,  by  directing  an  annuity  to  be  pur- 
chased, as  in  the  text.  The  former  is  the  more  usual,  and  is,  in  general, 
the  more  eligible  mode.  It  has  the  eifect,  however,  of  absorbing  presently 
a  larger  portion  of  the  capital  to  provide  for  the  annuity,  and  is  attended 
with  this  (sometimes  inconvenient)  consequence,  that  it  protracts  the  final 
distribution  of  the  residuary  personal  estate  until  the  expiration  of  the 
annuity ;  so  that,  where  the  testator  is  desirous  that  as  large  a  portion  of 
income  as  possible  shall  be  immediately  available  for  the  general  trusts,  or 
where  (as  in  the  present  instance)  the  residue  is  disposed  of  in  such  a 
manner  as,  independently  of  the  annuity,  to  admit  of  a  speedy  distribution, 
it  seems  advisable  to  authorize  the  executors  to  purchase  the  annuity.  This 
is,  in  fact,  equivalent  to  leaving  the  annuitant  a  legacy  equal  in  amount  to 
the  estimated  value  of  his  annuity ;  for  the  annuitant  (or,  if  the  pm'chase 
be  not  made  in  his  lifetime,  his  personal  representative)  can  elect  to  receive 
the  value  (^Dawson  v.  Ilearn,  1  R.  &  M.  606 ;  Woodmeston  v.  Walker,  2 
R.  &  M.  197  ;  Day  v.  Day,  1  Drew.  569 ;  Re  Browne's  Will,  27  Be.  324). 
And  an  express  declaration  in  the  will  that  the  annuitant  shall  not  be 
allowed  to  have  the  value  in  lieu  of  the  annuity,  if  standing  alone,  is  in- 
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purchase  shall  be  made,  a  like  annuity  shall  be  paid  to  her  out        ■ — 

of  my  general  personal  estate,  in  equal  quarterly  portions,  the 

first  portion  to  be  paid  at  the  end  of  three  calendar  months  from 

my  decease ;  And  I  declare  that  the  said  annuitant,   or  her 

executors  or  administrators,  shall  not  be  allowed  to  have  the 

value  of  the  said  annuity  in  lieu  thereof ;  And  I  further  declare 

that  in  case  the  said  [^annuita7ifs  name^  shall  do  or  suffer  any 

act  or  thing  whereby  the  said  annuity  or  any  part  thereof  shall 

be  assigned,  charged  or  incumbered,  the   same  annuity  shall 

cease  to  be  payable  to  the  said  [^annuitant'' s  name^,  and  shall 

thenceforth  form  part  of  my  residuary  estate.     I  give  to  my  Bequest  to 

said  younger  son,  if  he  shall  attain  the  age  of  twenty-one  years,  of'st'c^k^ie'-" 

the  sum  of  2,000/.  Consolidated  Three  per  Cent.  Annuities,  to  ^^^'' 

be  transferred  to  him  within  three  calendar  months  after  he  shall 

attain  that  age,  or,  if  he  should  attain  it  in  my  lifetime,  within 

three  calendar  months  after  my  decease.     I  direct  that  the  Direction  to 

legacy  duty  and  expenses  incident  to  the  bequests  of  the  an-  duty.^^^^ 

nuity  and  stock  legacy,  hereinbefore  respectively  bequeathed, 

shall  be  paid  out  of  my  residuary  personal  estate.     As  to  the  Residuary 

RESIDUE  (f)  of  the  real  and  pei'sonal  property  whatsoever  and  bequ^uo 

elder  son. 


operative  (^Stokes  v.  Cheek,  28  Be.  620),  for  such  a  prohibition  would  not 
prevent  the  annuitant  from  selling  or  incumbering  the  annuity  as  soon  as 
it  was  purchased,  and  it  would  be  idle  to  make  a  purchase  of  that  which 
the  annuitant  could  immediately  afterwards  resell ;  the  subsequent  declara- 
tion in  the  text,  as  to  cesser,  is  therefore  necessary.  But  where  a  testator 
has  covenanted  to  pay  a  life  annuity,  it  does  not  follow,  if  after  the  death 
of  the  testator  his  estate  is  sufficient,  and  the  payments  are  made,  that  the 
annuitant  is  entitled  to  require  a  portion  of  the  estate  to  be  sold  for  the 
purpose  of  having  the  value  of  the  annuity  paid  (  Yates  v.  Yates,  28  Be. 
637). 

(/)  As  to  the  words  "  residue,"  "  surplus,"  "  rest  and  residue,"  "  remain-  Residue, 
ing  property,"  see  Behi  v.  Penoyre  (11  Ea.  160)  ;  3Iayor  of  South  Molten 
V.  Attorney-General  (5  H.  L.  C.  1);  Presant  v.  Goodivin  (1  Sw.  &  Tr. 
544,  36  L.  T.  57);  and  as  to  a  bequest  of  "  money  which  may  remain  after 
payment  of  my  debts,"  see  StocJis  v.  Barre  (Joh.  54). 

For  an  instance  of  a  constructive  gift  of  residue,  see  Ilodgkinson  v. 
Barrow  (2  Ph.  579) ;  and  for  a  case  where  the  words  "  residue  of  my 
things"  were  held,  under  the  circumstances,  not  to  comprise  the  whole  of 
the  testator's  property.  Be  Lxidlow  (1  Sw.  &  Tr.  29). 

As  to  the  effect  of  exceptions  in  a  residuary  bequest,  see  West  v.  Lahlng 
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wheresoever,  which  may  belong  to  me  at  my  decease,  I  devise 
AND  BEQUEATH  the  Same  to  my  said  elder  son,  his  heirs,  exe- 
cutors and  administrators,  absolutely ;  but  subject,  as  to  pro- 


Residuaxy  or 
specific. 


Intermediate 

Income. 

Personalty. 


Personalty 
and  realty. 


Specific  be- 
quest. 


Eealty  alone. 


Posthumoua 
heir. 


E.  T.  C. 

stock. 


(12  Jur.  129).  And  as  to  whether  a  bequest  is  residuary  or  specific,  see 
Sargent  v.  Rolerts  (12  Jur,  429);  Clarke  v.  Butler  (1  Mer.  304);  Re 
Kendall's  Trust  (14  Be.  608);  FltzwilUams  v.  Kelly  (10  Ha.  275); 
Melding  v.  Preston  (1  Be  G.  &  J.  443).  As  to  the  effect  of  the  new 
Wills  Act  upon  a  general  residuary  devise,  see  ante,  pp.  46,  47. 

A  general  residuary  bequest,  though  contingent,  carries  with  it  the  in- 
termediate income,  which  does  not  go  to  the  next  of  kin,  but  accumulates 
until  the  determination  of  the  contingency  (^Trevanion  v.  Vivian,  2  Ves. 
s.  430).  And  a  residuary  gift  of  real  and  personal  estate  blended,  though 
contingent  in  terms,  carries  the  intermediate  rents  of  the  realty  as  well  as 
the  income  of  the  personalty  (Genery  v.  Fitzgerald,  Jac.  468).  But  the 
intermediate  income  arising  from  a  specific  bequest  does  not  pass  to  the 
legatee  until  the  period  of  vesting,  and,  pending  the  vesting,  falls  into  the 
residuary  personalty  (  WyndlMm  v.  Wyndham,  8  Br.  C.  58 ;  Hodgson  v. 
Earl  of  Bective,  1  H.  &  M.  376 ;  10  H.  L.  C.  656 ;  Holmes  v.  Prescott, 
3  N.  K.  559),  and  is  regarded  as  undisposed-of  income  mei'ely,  as  between 
the  parties  entitled  to  the  residue  {Fullevton  v.  Martin,  1  Dr.  &  S.  31 ; 
Ednmnds  v.  Wavgh,  2  N.  K.  408).  An  executory  devise  of  real  estate 
alone,  which  does  not  take  effect  until  the  happening  of  some  contingency, 
does  not  carry  with  it  the  intermediate  rents,  but  the  same,  being  undis- 
posed of,  belong  to  the  heir  at  law  (^HojjTtins  v.  Hopldns,  Ca.  t.  Talb.  44 ; 
Hodgson  v.  Earl  of  Bective,  2  N.  K.  233). 

In  Goodale  v.  Gawthorne  (2  S.  &  G.  375),  it  was  held  by  Vice-Chan- 
cellor  Stuart,  that  the  rents  of  real  estate  becoming  due  between  the  death 
of  an  intestate  and  the  birth  of  his  posthumous  heir,  which  rents  were  not 
actually  received  by  the  presumptive  heir  before  the  birth  of  the  posthumous, 
belonged  on  his  birth  to  the  latter.  But  in  llichards  v.  Richards  (Joh. 
754),  Vice-Chancellor  Wood  declined  to  follow  Goodale  v.  Gawthorne,  and 
held  that  a  posthumous  heir  is  entitled  to  the  rents  of  a  descended  estate 
only  from  his  birth,  whether  the  intermediate  rents  have  or  have  not  been 
actually  received  by  the  presumptive  heir. 

See  also,  as  to  the  destination  of  surplus  or  intermediate  income  undis- 
posed of,  Cunningham  v.  Murray  (12  Jur.  547,  reversing  1  De  G.  &  S. 
366);  Blachford  v.  Toller  (15  Jur.  979);  Marriott  v.  Turner  (20  Be. 
557)  ;  Lamiarde  v.  Peach  (4  Drew.  582) ;  Turton  v.  Lanibardc  (1  D. 
F.  &  J.  495). 

And  as  to  the  destination  of  dividend  of  East  India  Company's  stock, 
after  death  of  legatee  for  life,  which  happened  a  few  days  before  the  half- 
yearly  dividend  became  due,  see  Wardcm,  v.  Ashbiirner  (2  De  G.  &  S. 
366). 
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perty  vested  in  me  as  trustee  oi-  mortgagee,  to  the  trusts  and        — 
equities  affecting  the  same  respectively.     I  appoint  my  said  ^f^J^xecutor^ 
elder  son  and  Itiames,  ^c.^  executors  of  this  my  will ;  And  I  ^!"'  euar- 
CONSTiTUTE  my  said  executors  guardians  of  my  said  younger 
son  during  his  minority.     Lastly,  I  revoke  all  former  wills. 
In  witness  whereof,  1  have  hereunder  set  my  hand,  and  I  have 
also  set  my  hand  to  each  of  the  [two']  preceding  sheets  of  this 

my  will,  this day  of ,  186 — . 

{Signed)  [Testator's  signature.] 

Signed,  &c.  [ante,  p.  101.] 


128 
Tree.  VI. 


CONCISE  FORMS 


Household 
effects  to 
wife. 


Real  and  re- 
sidue of  per- 
sonal estate 
to  trustees. 


Upon  trust  to 
seU; 


— and  invest 
the  proceeds 


—to  pay  In- 
come to  wife 
during 
widowhood ; 


No.  VI. 

Will  of  a  Married  Man,  giving  the  Income  of  his 
Property  to  his  Wife  during  Widowhood;  subject 
thereto,  the  Capital  equally  among  his  Children,  the 
Children  of  a  deceased  Child  taking  their  Parents 
Share. 

This  is  the  last  will  and  testament  of  me,  [testator's 
name,  residence  and  quality\  I  bequeath  to  my  dear  wife 
\name\  all  the  household  furniture,  plate,  linen,  china,  glass, 
books,  pictures,  prints,  provisions  and  other  household  effects 

belonging  to  me  at  the  time  of  my  death,  and  a  legacy  of  £ 

to  be  paid  to  my  said  wife  out  of  the  first  moneys  coming  to 
the  hands  of  my  executors.  And  as  to  all  the  rest  of  my  es- 
tate and  effects  both  real  and  personal  I  devise  and  bequeath 
the  same  unto  and  to  the  use  of and ,  their  heirs,  ex- 
ecutors, administrators  and  assigns.  Upon  trust  to  sell  my  real 
estate  together  or  in  parcels,  by  public  auction  or  private  con- 
tract, with  power  to  make  any  stipulations  as  to  title  or  evi- 
dence of  title  or  otherwise,  and  to  buy  in  at  any  public  sale  and 
to  rescind  or  vary  either  on  terms  or  gratuitously  any  contract 
for  sale  and  to  resell  as  aforesaid  without  being  answerable  for 
any  consequential  loss,  And  to  call  in  and  convert  into  money 
my  residuary  personal  estate,  And  upon  trust  to  invest  the 
money  arising  from  the  sale,  calling  in  and  conversion  of  my 
said  real  and  personal  estate  in  the  names  of  my  said  trustees, 
or  in  the  names  or  name  of  the  trustees  or  trustee  for  the  time 
being  of  this  my  will,  in  or  upon  any  of  the  public  stocks, 
funds  or  securities  of  the  United  Kingdom  or  on  real  securities 
in  England  or  Wales,  but  not  elsewhere,  and  not  in  or  upon  any 
other  kind  of  security  than  as  aforesaid,  but  with  power  for  the 
said  trustees  or  trustee  for  the  time  being  to  vary  the  invest- 
ments from  time  to  time  for  any  other  or  others  of  the  descrip- 
tions aforesaid  ;  And  upon  further  trust  to  pay  the  annual  in- 
come of  the  said  moneys,  stocks,  funds  and  securities  to  my  said 
wife  during  her  life  if  she  shall  so  long  continue  my  widow, 
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And  from  and  after  her  death  or  marriage  again,  as  to  the  capital  _^^~ 
and  income  of  the  same  moneys,  stocks,  funds  and  securities,  ^^^''g^^^  ™[- , 
Upon  trust  for  my  children  in  equal   shares,   the  respective  ^^^'£'f^j^.,. 
shares  of  such  children  to  be  absolutely  vested  on  my  death,  drenT 
and  if  any  of  my  children  shall  die  in  my  lifetime  leaving  issue,  ~^^^^^^^^- 
any  of  whom  shall  be  living  at  my  death,  such  issue  living  at  taking 
my  death  shall  take  equally  amongst  them  if  more  than  one  the  share. 
share  which  their  respective  parents  would  have  taken  if  living 
at  my  death.     I  declare  that  the  trustees  or  trustee  for  the  Power  to 

•'  postpone  con- 

time  being  of  this  my  will  shall  have  a  discretionary  power  to  version. 

postpone  for  such  period  as  to  them  or  him  shall  seem  expe- 
dient the  sale,  calling  in  or  conversion  of  any  parts  of  my  real 
or  personal  estate,  but  the  unsold  real  estate  and  the  outstand- 
ing personal  estate  shall  be  subject  to  the  trusts  hereinbefore 
contained  concerning  the  moneys,  stocks,  funds  and  securities 
aforesaid,  and  the  rents  and  yearly  produce  thereof  shall  be 
deemed  annual  income  for  the  purposes  of  such  trusts,  and  the 
unsold  real  estate  shall  be  deemed  to  be  converted  as  from  the 
time  of  my  death  and  be  transmissible  as  personal  estate  ac- 
cordingly. I  DECLARE  that  a  new  trustee  or  new  trustees  of  New  trustees. 
this  my  will  may  from  time  to  time  be  appointed  by  deed  by  my 
said  wife  during  her  widowhood,  and  after  her  death  or  mar- 
riage again  in  the  manner  prescribed  by  law  (a).     I  devise  all  Devise  of 


(a^  By  the  23  &  24  Vict.  c.  145,  s.  27,  it  is  enacted  that— "  Whenever  23  &  24  Vict. 

,        C   14.5   8   27 

any  trastee,  either  original  or  substituted,  and  whether  appointed  by  the  Powcr  to  ap- 
Court  of  Chancery  or  otherwise,  shall  die,  or  desire  to  be  discharged  from  P"'"'^,"^''^ 
or  refuse  or  become  unfit  or  incapable  to  act  in  the  trusts  or  powers  in  him 
reposed,  before  the  same  shall  have  been  fully  discharged  and  perfoi-med, 
it  shall  be  lawful  for  the  person  or  persons  nominated  for  that  purpose  by 
the  deed,  will  or  other  instrument  creating  the  trust  (if  any),  or  if  there  be 
no  such  person,  or  no  such  person  able  and  willing  to  act,  then  for  the  sur- 
viving or  continuing  trustees  or  trustee  for  the  time  being,  or  the  acting 
executors  or  executor  or  administrators  or  administrator  of  the  last  sur- 
viving and  continuing  trustee,  or  for  the  retiring  trustee,  by  writing,  to 
appoint  any  other  person  or  persons  to  be  a  trustee  or  trustees  in  the  place 
of  the  trustee  or  trustees  so  dying  or  desiring  to  be  discharged,  or  refusing 
or  becoming  unfit  or  incapable  to  act  as  aforesaid ;  and  so  often  as  any  new 
trustee  or  trustees  shall  be  so  appointed  as  aforesaid,  all  the  trust  property 
(if  anv)  which  for  the  time  being  shall  be  vested  in  the  surviving  or  con- 
tinuing trustees  or  trustee,  or  in  the  heirs,  executors  or  administrators  of 
W.  K 
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^    ^ —  real  estates  vested  in  me  as  trustee  or  mortffaffee  unto  and  to  the 

tnist  and  ,  ... 

mortgage  use  of  the  Said and ,  their  heirs  and  assigns,  Subject  to 


23  &  24  Vict,  any  trustee,  shall,  with  all  convenient  speed,  be  conveyed,  assigned  and 
Power  to  ap-  transferred  so  that  the  same  may  be  legally  and  effectually  vested  in  such 
point  new  new  tmstce  or  trustees  either  solely  or  jointly  with  the  surviving  or  con- 
tinuing trustees  or  trustee,  as  the  case  may  require,  and  every  new  trustee 
or  trustees  to  be  appointed  as  aforesaid,  as  well  before  as  after  such  con- 
veyance or  assignment  as  aforesaid,  and  also  every  trustee  appointed  by  the 
Court  of  Chancery,  either  before  or  after  the  passing  of  this  Act,  shall 
have  the  same  powers,  authorities  and  discretions,  and  shall  in  all  respects 
act,  as  if  he  had  been  originally  nominated  a  trustee  by  the  deed,  will,  or 
other  instrument  creating  the  trust." 

In  mils,  the  power  of  appointing  new  trustees  is  frequently  conferred 
upon  the  widow,  should  the  testator  leave  one,  or,  if  none,  upon  some  other 
member  or  members  of  the  family,  and  subject  thereto,  to  the  persons 
designated  in  the  above  section.  If  the  power  is  not  intended  to  be  given 
to  the  widow  or  any  other  member  of  the  family,  the  power  contained  in 
the  Act  seems  to  be  sufficient  in  most  cases  to  render  unnecessary  the 
insertion  of  any  express  power  for  the  purpose  of  appointing  new  trustees; 
if  required,  a  clause  can,  as  in  the  text,  be  inserted  in  the  will  specifying 
by  whom  the  power  is  to  be  primarily  exercised,  to  which  might  be  added 
a  clause  enabling  the  number  of  trustees  to.  be  increased  or  diminished. 
If  the  statutory  power  can  be  adopted  in  its  integrity,  there  appears  to 
be  no  objection  to  the  omission  of  the  usual  power;  but  if  some  addi- 
tional wish  of  the  testator  is  to  be  engrafted  upon  the  statutory  power, 
it  would  seem  to  be  the  best  course  to  complete  the  clause,  and  not  rely 
upon  the  statute  for  fractional  parts ;  the  additional  three  or  four  lines 
being  amply  compensated  by  the  clearness  gained  from  having  the  whole 
clause  upon  the  face  of  the  will. 

There  may  be  some  doubt  as  to  the  applicability  of  the  Act  to  a  will  in 
which  several  sets  of  trustees  are  constituted ;  though  the  probable  con- 
struction of  this  section  would  seem  to  be  that  the  statutory  power  is 
annexed  to  each  particular  trust,  so  that  the  surviving  or  continuing 
trustees  of  each  set  are  (in  the  absence  of  a  person  nominated  so  to  do  by 
the  will)  empowered  to  fill  up  vacancies  occurring  in  that  set ;  in  which 
case  the  statute  may  be  considered  as  superseding  the  express  power  in 
instruments  appointing  several  sets,  as  well  as  in  those  constituting  only 
one  set  of  trustees.     (See  3  Dav.  Conv.  by  Waley,  522.) 

The  provision  that  every  trustee  appointed  by  the  Court  of  Chancery 
shall  have  the  same  powers,  authorities  and  discretions,  and  shall,  in  all 
respects,  act  as  if  he  had  been  originally  nominated  a  trustee  in  the  instru- 
ment creating  the  trust,  seems  to  confer  upon  trustees  appointed  by  the 
Court  the  power  of  appointing  new  trustees ;  this  is  an  alteration  and  an 
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the  trusts  and  equities  affectina;  the  same  respectively.    And  I  .     —    ^ 

^  ^  "  .  Appointment 

appoint  the  said and executors  of  my  will.     Lastly,  of  executors. 

I  REVOKE  all  testamentary  instruments  heretofore  made  by  me. 
In  witness,  &c. 


improvement  of  the  previous  law.    It  is  to  be  noticed  also  that  this  pro-  23  &  24  vict. 

•  ■        •        i  J.-  c.  145,  s.  27. 

vision  IS  retrospective.  ' 

Neither  the  section  itself,  nor  an  appointment  of  a  new  trustee  in  exercise 
of  the  power  thereby  conferred,  takes  away  the  jurisdiction  of  the  Court  to 
appoint,  or  to  increase  the  original  number  of  trustees  when  necessary 
(  Viscountess  D^AIidemar  v.  Bertrand,  35  Be.  19). 

It  is  to  be  observed  that  the  statute  does  not  provide  for  the  case  of  a 
trustee  going  to  reside  abroad. 


k2 
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Bequest  of 
business, 
goodwill,  &c.< 
and  house- 
hold effects, 
to  widow. 


Beal  estate 
and  residue 
of  personal 
estate  to 
trustees ; 


—upon  trust 
to  sell  and 
Invest  the 
proceeds ; 


No.  VII. 

Will  oj  a  Tradesman,  bequeathing  his  Business  to 
his  Widow,  and  appointing  her  sole  Trade  Execu- 
trix.— Residue  to  Trustees,  to  convert  and  invest; 
Income  to  Wife  during  her  Life;  subject  thereto, 
Capital  to  Children  equally;  the  Issue  of  de- 
ceased Children  taking  their  Parent"" s  Share. — Main- 
tenance of  Children  and  Grandchildren  during 
Minority. 

This  is  the  last  will  and  testament  of  me,  [testator''s 
name,  residence  and  quality'].     I  give  and  bequeath  unto  my 

dear  wife  [name']  absolutely,  the  business  of  a now  carried 

on  by  me  at  ,  and  all  the  goodwill  and  stock  in  trade,  fix- 
tures and  effects  which  at  the  time  of  my  death  shall  be  em- 
ployed by  me  therein,  and  all  moneys  and  debts  which  shall 
then  belong  and  be  due  to  me  for  or  on  account  of  the  said 
business,  subject  nevertheless  to  the  payment  of  all  my  debts, 
funeral  and  testamentary  expenses ;  And  I  appoint  my  said 
wife  sole  executrix  of  this  my  wUl,  so  far  as  relates  to  the  pro- 
perty and  assets  which  at  the  time  of  my  death  shall  be  em- 
ployed in  my  said  business.  I  also  bequeath  to  my  said  wife 
absolutely  all  the  household  furniture,  consumable  stores  and 
other  effects  which  at  the  time  of  my  death  shall  be  about  or 
belong  to  my  then  dwellinghouse.  I  devise  all  the  real  estate 
and  I  bequeath  all  the  residue  of  the  personal  estate  to  which 
at  the  time  of  my  death  I  shall  be  entitled,  or  over  which  I 
shall  then  have  any  power  of  testamentary  disposition,  unto  and 

to  the  use  of  my  said  wife  and  my  two  sons   and  , 

their  heirs,  executors,  administrators  and  assigns,  Upon  trust  to 
sell  my  said  real  estate  together  or  in  parcels  by  public  auction 
or  private  contract,  with  power  to  make  any  special  conditions 
as  to  title  or  otherwise,  and  to  buy  in  or  rescind  any  contract 
for  sale  and  to  resell  without  being  answerable  for  any  conse- 
quent loss.  And  to  convert  and  get  in  my  residuary  personal 
estate,   And  to  invest  the  moneys  to  arise   from   the   sale, 
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conversion  and  getting  in  of  my  real  and  residuary  personal        — 

estate  in  the  names  or  name  of  the  trustees  or  trustee  for  the 
time  being  of  this  my  will,  in  or  upon  Government  securities  of 
the  United  Kingdom,  or  real  securities  in  England  or  Wales, 
with  power  to  vary  the  investments  from  time  to  time,  as  the  said 
trustees  or  trustee  shall  think  fit,  for  any  other  or  others  of  the 
securities  aforesaid ;  And  upon  further  trust  to  permit  my  said  —income  to 
wife  to  receive  the  annual  income  of  the  said  moneys  and  in-  her  life/ 
vestments  during  her  life.  And  from  and  after  her  death  upon  —capital  to 
ti'ust  for  my  children  in  equal  shares ;  And  I  declare  that  if  equally"^; 
any  child  of  mine  shall  die  in  my  lifetime,  and  any  child  or  — is'sue  of  ae- 

•'  J  •<  J  ceased  child 

children  of  such  child  of  mine  shall  be  livino;  at  my  death,  the  taking  pa- 

"  •' ,       ^    .  rent  s  share. 

share  to  which  each  child  of  mine  so  dying  would  if  living  at 
my  death  have  been  entitled  under  the  trust  aforesaid  shall  be 
held  in  trust  for  the  child  or  children  of  such  child  of  mine  who 
shall  be  living  at  my  death,  and,  if  more  than  one,  in  equal 
shares  ;  And  I  empower  the  said  trustees  or  trustee  during  the  Maintenance 
minority  of  any  child  or  grandchild  of  mine  for  the  time  being  °^  ™i'i<>''^- 
entitled  to  a  share  of  the  said  trust  moneys  and  investments  to 
apply  the  annual  income  of  the  share  to  which  each  such  minor 
shall  be  entitled  in  or  towards  his  or  her  maintenance  and  educa- 
tion or  otherwise  for  his  or  her  benefit,  or  in  the  option  of  the 
said  trustees  or  trustee  to  pay  the  said  annual  income  to  the 
parent  or  guardian  of  such  minor  without  being  liable  to  see  to 
the  application  thereof.     I  devise  unto  and  to  the  use  of  my  Devise  of 

said  wife and  my  said  sons  and all  real  estates  mortgage 

which  at  the  time  of  my  death  shall  be  vested  in  me  upon  trust  ^^^^^' 
or  by  way  of  mortgage,  but  subject  to  the  trusts  and  equities 
affecting  the  same  respectively.     I  revoke  all  prior  wills  and  Appointment 

appoint  my  said  wife  and  my  said  sons and executors  ^nd^^'^"*^'^'^* 

of  this  my  will  (except  as  to  my  property  embarked  in  trade) 
and  guardians  of  such  of  my  children  as  at  the  time  of  my 
death  shall  be  under  the  age  of  twenty-one  years,  during  their 
respective  minorities.     In  witness,  &c.  (a). 


(a)  It  is  well  known  that  from  legal  instruments  punctuation  and  punctuation, 
parentheses  are  excluded  ;  or,  if  admitted,  that  they  are  disregarded  in  the 
construction  of  the  instrument.     Stops,  though  used  in  the  printed  copies 
of  Acts  of  Parliament,  are  omitted  from  the  Parliament  Kolls.    The 


guar- 
dians. 
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Punctuation 
of  wiUs. 


Parentheses. 


absence  of  stops  from  conveyances,  and  the  fi'aming  of  the  sentences  so  as 
to  be  independent  of  their  aid,  has  been  attributed  to  the  natural  desire 
that  everyone  must  feel  that  the  title  to  his  estates  should  not  depend  on 
so  trivial  a  circumstance  as  the  insertion  or  omission  of  a  comma  or  semi- 
colon (J.  Williams,  R.  P.  189) ;  while  the  necessity  of  expressing  the 
meaning  unequivocally,  without  the  aid  of  such  marks,  has  been  alleged 
as  one  cause  of  the  apparent  tautology  and  verboseness  of  legal  instruments 
(1  Jarm.  Byth.  368).  It  would  seem,  however,  that  in  construing  wills, 
marks  of  punctuation  occui-ring  in  the  original  (^Oppenheim  v.  Henry, 
2  Ha.  802,  n.),  parentheses,  capital  letters,  &c.,  may  be  taken  into  con- 
sideration; see  Gascoigne  v.  Barker  (3  Atk.  8),  Banks  v.  Denshire 
(1  Ves.  8.  63),  Morrall  v.  Siitton  (1  Ph.  533),  as  to  parentheses ;  Compton 
Y.  BloxJiam  (2  Col.  201),  Child  v.  Elsworth  (2  D.  M.  &  G.  679),  Gaunt- 
letty.  Carter  (17  Be.  586),  Manning  v.  Purcell  (7D.  M.  &  G.  55),  Jebh  v. 
Tugmell  (lb.  668),  Manchee  v.  Kay  (3  Gif.  545),  as  to  stops,  &c.,  and  the 
inferences  to  be  di'awn  from  the  state  of  the  original  instrument.  See  also 
Pope  v.  Pope  (4  Ir.  Ch.  Rep.  66) ;  Hawkins,  Constr.  Wills,  7. 
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Will  of  a  Married  Man  leaving  all  his  Property  to 
Trustees  for  Sale  and  Conversion,  to  pay  Debts  and 
Legacies  and  to  invest  the  Surplus ;  Income  to  Wife 
during  Widowhood,  charged  with  Maintenance  of 
Children;  Capital  among  Children  equally  at 
twenty-one  or  Marriage.  —  Settlement  of  Shares  of 
Daughters. — Provisions  for  Maintenance  and  Ad- 
vancement. —  Substitution  of  Grandchildren  for 
Children  dying  before  Testator.  —  On  Failure  of 
previous  Trusts,  as  Wife  shall  appoint;  in  De- 
fault, for  Testator's  next  of  Kin. 

This  is  the  last  will  and  testament  of  me,  [testator's 

name,  residence  and  quality'].     I  revoke  all  prior  wills,  and  Appointment 

appoint and  executors   and  trustees  hereof.     I  be-  and  trustees. 

queath   the   following   legacies,   that  is  to  say,   To  &c.      I  ft^f**^°* 
DEVISE  unto  and  to  the  use  of  my  said  trustees  [names'],  their  Real  and  per- 
heirs  and  assigns,  all  the  real  estate,  and  I  bequeath  to  them,  to'Sustees^ 
their  executors,  administrators  and  assigns,  all  the  personal  es- 
tate, of  or  to  which  I  shall  be  seised,  possessed  or  entitled  at  my 
decease,  upon  the  trusts  and  subject  to  the  declarations  fol- 
lowina; :  namely,  Upon  trust  to  sell  and  convert  into  money  —sale  and 

"^  •'  n  1  conversion ; 

my  said  trust  estates,  or  such  parts  thereof  as  shall  be  of  a 
saleable  or  convertible  nature,  and  to  get  in  the  other  parts 
thereof:  With  full  discretionary  power  to  sell  by  public 
auction  or  private  contract,  together  or  in  parcels,  subject  to 
such  terms  and  conditions  as  to  the  title,  or  the  evidence  or 
commencement  of  title,  or  the  time  or  mode  of  payment  of  the 
purchase-money,  or  indemnity  against  or  apportionment  of  in- 
cumbrances, or  as  to  any  other  matters  I'elating  to  the  sale,  as 
my  said  trustees  shall  judge  expedient :  Also  to  fix  reserved 
biddings,  and  buy  in  property  offered  for  sale,  and  vacate  or 
vary  contracts  for  sale  and  to  resell  as  aforesaid  without  liabi- 
lity to  answer  for  any  consequential  loss,  and  generally  to  effect 
the  sale  and  conversion  of  my  said  trust  estates  on  such  terms 
and  in  such  manner  as  they  shall  deem  most  advantageous  : 
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— discre- 
tionary power 
to  postpone 
conversion ; 

— interim 
management ; 


—construc- 
tive con- 
version from 
te.s  tutor's 
death  ; 

— rents,  &c. 
to  be  deemed 
Income. 


Trusts  of 
proceeds ; 
— expenses, 
debts  and 
legacies ; 


— investment 
of  ultimate 
surplus ; 


— income  to 
wife,  during 
li(T  wldow- 
liood ; 
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Also  full  discretionary  power  to  suspend,  for  such  period  as 
my  said  trustees  shall  judge  expedient,  the  sale,  conversion  or 
getting  in  of  my  said  trust  estates,  or  any  part  or  parts  thereof 
respectively,  and  during  the  suspense  of  the- sale,  conversion  or 
getting  in,  to  manage  and  order  all  the  affairs  thereof,  as  regards 
letting,  occupation,  cultivation,  repairs,  insurance  against  fire, 
receipt  of  rents,  indulgences  and  allowances  to  tenants,  and  all 
other  matters,  but  so  that  no  lease  shall  be  granted  otherwise 
than  from  year  to  year,  or  for  a  term  not  exceeding  twenty-one 
years  in  possession,  at  the  most  improved  rent,  without  fine  or 
premium  :  And  I  declare  that,  for  the  purposes  of  enjoyment 
and  ti'ansmission  under  the  trusts  hereinafter  contained,  my 
said  trust  estates  shall  be  considered  as  money  from  the  time  of 
my  decease,  and  the  rents,  dividends,  interest  and  other  yearly 
produce  thereof  respectively  to  accrue  due  after  my  decease  and 
until  the  actual  sale,  conversion  and  getting  in  thereof,  shall  be 
deemed  the  annual  income  thereof,  applicable  as  such,  for  the 
purposes  of  the  said  trusts,  without  regard  to  the  amount  of 
such  income,  or  to  the  nature  of  the  investment  or  investments 
yielding  the  same  :  And  as  to  the  moneys  to  arise  from  the  sale, 
conversion  and  getting  in  of  my  said  trust  estates,  Upon  trust 
thereout,  in  the  first  place,  to  pay  or  retain  all  the  expenses  in- 
cident to  the  execution  of  the  preceding  trusts  and  powers,  and 
my  debts  and  funeral  and  testamentary  expenses  ;  and,  in  the 
next  place,  to  pay  the  pecuniary  legacies  hereinbefore  be- 
queathed ;  And  upon  further  trust  to  invest  the  ultimate  sur- 
plus of  the  said  trust  moneys  in  the  names  of  my  said  trustees, 
in  or  upon  permanent  public  stocks,  funds  or  securities  of  the 
United  Kingdom,  or  on  the  security  of  a  mortgage  or  mort- 
gages of  any  freehold  or  copyhold  estates  in  England  or  Wales 
but  not  elsewhere,  and  not  in  or  upon  any  other  kind  of  secu- 
rity, and  from  time  to  time  with  the  consent  in  writing  of  my 
said  wife,  until  she  shall  die  or  marry,  and  afterwards  in  the  dis- 
cretion of  my  said  trustees,  to  vary  the  investment  or  investments 
of  my  said  trust  moneys  for  any  other  or  others  of  the  descrip- 
tion contemplated  by  this  trust.  And  upon  further  trust  to 
pay  the  annual  income  of  my  said  trust  moneys,  or  the  stocks, 
fimds  and  securities  Avhereon  the  same  shall  be  invested  as 
aforesaid  (which  moneys,  stocks,  funds  and  securities  are  here- 
inafter referred  to  under  the  denomination  of  "  the  said  trust 
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fund  "),  to  my  said  wife  during  her  life,  if  she  shall  so  long        — 
continue  my  widow,  she  thereout  maintaining,  educating  and  —charged 

.  .     1  ,  ,     •  •         •       i-p  1     with  main- 

bringing  up  m  a  manner  suitable  to  their  station  in  lite  such  tenance,  &c., 

of  my  sons  as  shall,  for  the  time  being,  be  under  the  age  of 
twenty-one  years,  and  such  of  my  daughters  as  shall,  for  the  time 
being,  be  under  that  age,  not  having  been  married :    And  im-  —capital  to 
mediately  after  her  decease  or  future  marriage,  as  to  as  well  eqJl^'iy'! 
the  capital  as  the  annual  income  of  the  said  trust  fund.  In  trust 
for  my  child,  if  only  one,  or  all  my  children,  if  more  than  one, 
who,  either  before  or  after  the  decease  or  future  marriage  of 
my  said  wife,  shall,  being  a  son  or  sons,  attain  the  age  of 
twenty-one  years,  or,  being  a  daughter  or  daughters,  attain  that 
age  or  be  married,  and,  if  more  than  one,  to  take  in  equal  shares : 
But  I  declare  that  if  such  child  or  children,  or  any  of  them,  settlement  of 
shall  be  a  daughter  or  daughters,  then  the  said  trust  fund,  or  daughtera" 
the  share  thereof  to  which  such  daughter,   or  each  of  such 
daughters,   shall   become  entitled,   shall  be  held    by  my  said 
trustees  upon  the  trusts  following :  namely.  Upon  trust,  with  —invest- 
the  consent  in  writing  of  my  daughter  entitled  thereto,  and,  ™'^'^*5 
after  her  decease,  in  the  discretion  of  my  said  trustees,  to  con- 
vert the  same  into  money,  and  invest  the  moneys  to  arise  there- 
from in  or  upon  any  of  such  securities  as,  and  no  other  than,  are 
hereinbefore  authorized,  and  from  time  to  time,  with  the  like 
consent  or  in  the  like  discretion,  to  vary  the  investment  or  in- 
vestments for  any  other  or  others  of  the  same  description : 
And  upon  further  trust  to  pay  the  annual  income  of  the  same  —inalienable 
moneys,  or  the  securities  whereon  the  same  shall  be  invested  as  ^'^^"'"^^'■'^^'' » 
last  aforesaid  (which  moneys  and  securities  are  hereinafter  re- 
ferred to  under  the  denomination  of  "  the  said  settled  fund  "),  as 
and  when  the  same  shall,  from  time  to  time,  become  actually  re- 
ceivable, and  not  by  way  of  anticipation,  into  the  proper  hands 
of  my  same  daughter,  during  her  life,  for  her  separate  use,  free 
from  the  control  of  any  husband  to  whom  she  may  be  married, 
without  power  of  alienation,  as  a  strictly  personal  provision,  for 
which  annual  income  her  receipts  shall  alone  be  sufficient  dis- 
charges to  my  said  trustees :    And  immediately  after  the  de- 
cease of  my  same  daughter,  as  to  as  well  the  capital  of  the  said 
settled  fund  as  the  annual  income  thenceforth  to  accrue  due  for 
the  same.  In  trust  for  all  or  any  one  or  more  exclusively  of  —children 
the  children  and  remoter  i?fjue  of  my  same  daughter  (such  re-  usue'of*^'^ 
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moter  issue  being  born  in  her  lifetime),  in  sucli  proportions,  for 
such  interests,  and  generally  in  such  manner  as  she,  whether 
covert  or  sole,  shall,  from  time  to  time,  by  deed,  with  or  with- 
out power  of  revocation  and  new  appointment,  or  by  her  will, 
appoint ;  But  no  child  in  whose  favour  or  in  favour  of  whose 
issue  an  appointment  shall  be  made,  shall  participate  imder  the 
trust  next  hereinafter  contained  in  the  unappointed  portion  of 
the  said  settled  fund,  without  bringing  the  benefit  of  such  ap- 
pointment into  hotchpot :  And  in  default  of  appointment,  and 
subject  to  any  partial  appointment,  In  trust  for  the  child,  if 
only  one,  or  all  the  children,  if  more  than  one,  of  my  same 
daughter,  who,  either  before  or  after  her  decease,  shall,  being 
a  son  or  sons,  attain  the  age  of  twenty-one  years,  or,  being  a 
daughter  or  daughters,  attain  that  age  or  be  married,  such  chil- 
dren, if  more  than  one,  to  take  in  equal  shares;  But  if  there  shall 
not  be  any  child  of  my  same  daughter,  who,  being  a  son,  shall 
attain  the  age  of  twenty -one  years,  or,  being  a  daughter,  shall 
attain  that  age  or  be  married,  then  In  trust  for  such  persons,  for 
such  interests,  and  generally  in  such  manner  in  all  respects,  as 
my  same  daughter,  whether  covert  or  sole,  shall  by  will  ap- 
point ;  And  in  default  of  appointment,  and  subject  to  any 
partial  appointment.  In  trust  for  the  person  or  persons  who,  at 
the  decease  of  my  same  daughter,  shall  be  of  her  blood,  and  of 
kin  to  her,  and  who,  under  the  statutes  for  the  distribution  of 
intestates'  effects,  would  be  entitled  to  her  personal  estate  if  she 
were  dead  a  spinster  and  intestate,  such  persons,  if  more  than 
one,  to  take  in  the  proportions  prescribed  by  the  same  statutes. 
I  EMPOWER  my  said  trustees,  during  the  minority  of  each  child 
of  mine,  to  apply  such  part  as  they  shall  think  fit  of  the  annual 
income  of  the  fund  or  share  to  which  such  child  shall  be  en- 
titled or  contingently  entitled  in  possession,  in  or  towards  the 
maintenance  and  education,  or  otherwise  for  the  benefit  of  the 
same  child  (a) ;  and  I  direct  them  to  accumulate,  by  invest- 


23  &  24  Viet. 
c.  146,  s.  26. 
Maintenance 
of  infants. 


(«)  The  26th  sect,  of  Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145, 
enacts  that,  "  in  all  cases  where  any  property  is  held  by  trustees  in  trust  for 
an  infant  either  absolutely  or  contingently  on  his  attaining  the  age  of 
twenty-one  years,  or  on  the  occurrence  of  any  event  previously  to  his 
attaining  that  age,  it  shall  be  lawful  for  such  trustees  at  their  sole  discretion 
to  pay  to  the  guardians  (if  any)  of  such  infant,  or  otherwise  to  apply  for  or 
towards  the  maintenance  or  education  of  such  infant,  the  whole  or  any  part 
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ments  pursuant  to  the  trust  for  investment  hereinbefore  con-        — 

tained,  the  unapplied  surplus,  if  any,  of  such  income,  and  de- 

of  the  income  to  which  such  infant  may  be  entitled  in  respect  of  such  Maintenance 

property,  whether  there  be  any  other  fund  applicable  to  the  same  purpose 

or  any  other  person  bound  by  law  to  provide  for  such  maintenance  or 

education  or  not;  and  such  trustees  shall  accumulate  all  the  residue  of 

such  income  by  way  of  compound  interest  by  investing  the  same  and  the 

resulting  income  thereof  from  time  to  time  in  proper  securities  for  the 

benefit  of  the  person  who  shall  ultimately  become  entitled  to  the  property 

from  which  such  accumulation  shall  have  arisen :  provided  always,  that  it 

shall  be  lawful  for  such  trustees  at  any  time,  if  it  shall  appear  to  them 

expedient,  to  apply  the  whole  or  any  part  of  such  accumulations  as  if  the 

same  were  part  of  the  income  arising  in  the  then  current  year." 

The  intention  of  the  legislature  probably  was  to  import  a  maintenance 
clause  into  every  instrument  creating  a  trust  in  favour  of  infants.  But  the 
clause  has  not  been  happily  selected.  For  it  is  to  be  observed  that  the 
infant  must  be  "entitled"  (not  "entitled  either  absolutely  or  contingently 
on  his  attaining  the  age  of  twenty-one  years,  or  on  the  occurrence  of  any 
event  previously  to  his  attaining  that  age,"  as  in  the  first  paragraph  of  the 
section)  to  the  income  which  the  trustees  are  authorized  to  apply  for  main- 
tenance or  education.  If  the  word  "  entitled,"  as  applied  to  the  income,  be 
read  as  equivalent  to  "  entitled  as  aforesaid,"  the  clause  would  authorize 
trustees,  in  their  sole  discretion,  and  in  a  case  where  the  donor  of  the  bounty 
was  silent  on  the  subject,  to  apply  for  the  benefit  of  an  infant  money  which 
is  his  only  in  expectancy  or  contingency,  and  which,  in  the  event,  may  prove 
to  belong  to  another.  It  has  accordingly  been  doubted  whether  so  sweeping 
and  radical  a  change  was  intended  by  the  legislature  to  be  effected,  as  it 
were,  by  a  side  wind  j  and  it  may  be  that  the  sole  effect  of  the  clause  is, 
that  where  an  infant  is  in  any  event  entitled  to  income  (whatever  the 
nature  of  his  estate  or  interest  in  the  corpus  of  the  property),  then  such 
income  may  be  applied  by  the  trustees  for  his  maintenance  or  education, 
notwithstanding  that  there  may  be  other  funds  applicable  for,  or  another 
person  bound  to  provide,  such  maintenance  or  education.  The  frame  of 
trusts  usually  adopted  gives  to  infants  an  expectant  or  presumptive  interest 
only,  and  there  is,  therefore,  superadded  a  power  to  the  trustees  to  maintain 
or  educate  the  infants  out  of  the  income  of  their  expectant  or  presumptive 
share.  Such  a  power  may  not  be  supplied  by  the  statutory  enactment 
above  set  forth,  and  it  would  appear  to  be  unsafe  to  rely  upon  this  section, 
and  omit  the  trusts  for  maintenance  and  accumulation  which  are  usually 
inserted  in  drafts.  See  also  3  Dav,  Conv,  by  Waley,  192,  193,  where  other 
objections  to  the  26th  sect,  of  this  Act  are  also  referred  to. 

It  is  apprehended  that  there  is  nothing  in  the  section  to  relax  the  rule  as  As  to  father' 
to  the  father's  obligation  to  maintain  his  infant  children  ;  the  power  con-  ^ajn^"hu 
ferred  upon  the  trustees  is  "  at  their  sole  discretion,"  but  it  would  seem  that  infants, 


uo 

Prec.  VIII. 


— advance- 
ment of  tes- 
tator's chll- 
liren,  irre- 
spective of 
minority ; 


Substitution 
of  granil- 
cliildrcn  for 
cliildren  of 
testator  pre- 
deceasing 
liim. 


On  failure  of 
previous 
trusts ; 


— as  tcs- 
tiitor's  wife 
shall  by  wlU 
ai)poiut ; 

— for  tes- 
tator's next 
of  l^in. 


CONCISE  FORMS 

clare  that  the  accumulations  thereof  shall  be  liable  to  be  in  like 
manner  applied,  but,  subject  to  such  liability,  shall  be  added,  as 
capital,  to  the  fund  or  share  whence  the  same  shall  have  arisen. 
I  ALSO  EMPOWER  my  said  trustees,  with  the  consent  of  my  said 
wife  during  her  widowhood,  and  after  her  decease  or  marriage, 
in  their  discretion,  and  notwithstanding  any  of  the  trusts  here- 
inbefore declared  of  the  said  trust  fund,  to  apply  any  part  or 
parts,  not  exceeding  in  the  whole  one  moiety  of  the  capital  of 
the  fund  or  share  to  which  each  or  any  child  of  mine  shall  be 
entitled,  or  contingently  entitled,  in  or  towards  the  advance- 
ment in  life,  or  otherwise  for  the  benefit  of  the  same  child,  whe- 
ther such  child  shall  be  a  son  or  daughter,  or  shall  be  under  the 
age  of  twenty -one  years  or  not.  I  declare  that  if  any  son  or 
daughter  of  mine  shall  die  in  my  lifetime,  and  any  child  or 
children  of  such  son  or  daughter  shall  be  living  at  my  decease, 
then  the  said  trust  fund,  or  the  share  thereof  to  which  the  son 
or  each  son  so  dying  would,  if  living  at  my  decease,  and  if  then 
of  the  age  of  twenty-one  years,  or  to  which  the  daughter  or 
each  daughter  so  dying  would,  if  living  at  my  decease,  have 
been  entitled  under  the  trusts  aforesaid,  shall  be  held  by  my 
said  trustees  upon  such  trusts,  and  subject  to  such  provisions 
in  favour  of  the  child  or  children  of  such  son  or  daughter  re- 
spectively, as  the  same  would  have  been  held,  if,  as  regards  a 
son  so  dying,  such  son  were  a  daughter,  and  had  died  imme- 
diately after  my  decease,  or,  as  regards  a  daughter  so  dying^ 
such  daughter  had  died  immediately  after  my  decease ;  But  in 
case  no  child  or  other  issue  of  mine  shall  acquire  an  absolutely 
vested  interest  in  the  said  trust  fund  by  virtue  of  my  will,  then, 
as  to  the  same  trust  fund.  In  trust  for  such  persons,  for  such 
interests,  and  generally  in  such  manner  as  my  said  wife,  she 
continuing  my  widow  at  her  decease,  shall  by  her  will  appoint ; 
And  in  default  of  appointment,  and  subject  to  any  partial  ap- 
pointment. In  trust  for  the  person  or  persons  who,  at  the  de- 
cease or  future  marriage  of  my  said  wife,  shall  be  of  my  blood 
and  of  kin  to  me,  and  who,  under  the  statutes  for  the  distribu- 


they  ought  in  general  to  exercise  their  discretion  in  conformity  with  the 
existing  rule  which  imposes  the  liability  on  the  father  when  competent  (see 
3  Dav.  Conv.  by  Walcy,  628). 
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tion  of  the  personal  effects  of  intestates,  would  be  entitled  to        — 

my  personal  estate,  if  I  were  to  die  immediately  after  the  de- 
cease or  marriage  of  my  said  widow  intestate  and  domiciled  in 
England,  such  persons,  if  more  than  one,  to  take  in  the  pro- 
portions prescribed  by  the  same  statutes.     I  devise  unto  and  Devise  of 

to  the  use  of  my  said  trustees  and  ,  their  heirs  and 

assigns,  All  the  real  estates  which  at  my  death  shall  be  vested 

in  me  as  trustee  or  mortgagee,  subject  to  the  equities  affecting 

the  same  respectively.     And,  lastly,  I  appoint  my  said  wife  Appomtmen 

during  her  widowhood,  and,  after  her  death  or  future  marriage, 

the  said and ,  to  be  the  guardian  and  guardians  of  my 

children  during  their  respective  minorities.    In  witness,  See. 
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No.  IX. 

Will  of  a  Married  Woman,  disposing  of  Real  and 
Personal  Estate  in  favour  of  her  Husband  abso- 
lutely, subject  to  Pecuniary  Legacies;  with  an  Ex- 
pression of  her  Confidence  that  he  will  leave  the 
Property  to  her  Relations. 

This  is  the  last  will  and  testament  of  me  [testatrix's 

christian  name'],  the  wife  of  [husband's  name,  residence  and 

Absolute  gift   quality'].     I  GIVE  all  the  real  and  personal  estate  of  which,  by 

to  husband  of   ^ .  "^  "i,  ■,       .        y  \  „ 

real  and  per-    Virtue  01  any  powor  or  authority  (a),  or  of  any  separate  right 


Testamentary 
execution  of 
power,  pro- 
bate of,  re- 
quired. 
But  Probate 
Court  cannot 
inquire  into 
tlie  valid 
creation  or 
due  execu- 
tion of  the 
power. 


(a)  The  Courts,  by  requiring  that  an  appointment  by  will  of  personal 
property,  in  execution  of  a  power,  shall  be  proved,  in  order  to  establish 
its  testamentary  character,  seem  to  have  involved  themselves  in  much  em- 
barrassment. It  is  now  settled,  by  the  highest  authority,  that  the  Court  of 
Probate  must  admit  the  instrument  to  probate  without  regard  to  its  ade- 
quacy as  an  execution  of  the  power  {Barnes  v.  Vincent,  5  Moo.  P.  C.  201, 
10  Jur.  233 ;  Be  CJiatelain  v.  Be  Pontigny,  1  Sw.  &  Tr.  411 ;  Paglar  v. 
Tongue,  L.  K.,  1  Prob.  158),  and  has  no  jurisdiction  to  try  the  validity  of 
a  power  in  virtue  of  which  the  will  is  made  {Este  v.  Estc,  2  Rob.  3.51,  15 
Jur.  159).  The  Court  of  Probate  can  alone  declare  a  writing  to  be  testa- 
mentary, but  is  not  called  upon  to  look  at  the  power  either  as  to  its  creation 
or  execution ;  only  it  is  bound  to  say  that,  assuming  the  testator  had  the 
power,  the  paper  is  testamentary :  it  has  long  been  settled  that  the  opinion 
of  the  Court  of  Probate  upon  the  execution  of  the  power  does  not  conclude 
or  satisfy  the  Court  of  Chancery  {Rich  v.  Cockell,  9  Ves.  376).  But,  by 
forbidding  the  Court  of  Probate  to  meddle  with  the  due  execution  of  the 
power,  the  difficulty  is  not  entirely  disposed  of  ;  for  suppose  the  appoiat- 
able  fund,  in  the  case  of  a  special  power,  to  be  the  only  subject-matter  of 
the  instrument,  then,  as  that  fund  cannot  be  deemed  assets  of  the  testator, 
what  is  there  whereon  to  found  the  jurisdiction  of  any  probate  Court? 
(See  Re  Edwards,  8  Jur.  154).  The  case  of  the  foreign  domicile  is  sin- 
gularly anomalous.  In  a  large  proportion  of  cases,  the  grant  of  probate 
must  be  the  judgment  of  a  Court  without  jurisdiction— a  gratuitous  dictum 
upon  a  hypothetical  case  (see  Tatnall  v.  Hankey,  2  Moo.  P.  C.  342).  See 
also  xAHuart  v.  Harkness  (34  Be.  324);  BlaiMock  v.  Grindle  (L.  R., 
7  Eq.  215). 

By  the  Rules  of  the  Probate  Court,  the  power  in  exercise  of  which  the 
will  of  a  married  woman  purports  to  have  been  made  must  be  specified  in 
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of  property  (b),   or  otherwise,   I  am   competent  to   dispose,        — 

unto  my  said  husband,   for  his  absokite  use,   subject  to  the  subject  to 

legacies ; 

the  grant  of  probate ;  and  the  grant  is  limited  to  the  property  over  which 
the  testatrix  had  during  coverture  a  power  of  disposition. 

Prior  to  the  passing  of  23  Vict.  c.  15,  probate  duty  was  not  payable  on  Probate  duty 
the  appointed  fund,  where  the  power  was  created  by  will  ( Vandiest  v.  ment  under 
Fi/nmore,  6  Sim.  570),  for  the  appointees  were  held  to  take  as  if  they  had  power  created 
been  named  in  the  will  creating  the  power.     But  probate  duty  was  payable 
when  the  power  was  created  by  deed  {Palmer  v.  WMtmore,  5  Sim.  178). 
And,  on  general  principles,  a  testamentary  appointment  is  not  liable  to 
probate  duty,  where,  at  least,  the  testator's  estate  is  not  entitled  to  the  fund 
in  default  of  appointment,  the  appointable  fund  not  being  the  property  of 
the  testator,  and  not  recoverable  by  his  executors  by  virtue  of  the  probate 
{Piatt  V.  Routh,  G  M.  &  W.  75G,  3  Be.  257  ;  Drake  v.  Attorney- General, 
10  C.  &  F.  257;  see  also  Attorney- General  v.  Bouwens,  4  M.  &  W.  171). 
But  now,  by  23  Vict.  c.  15,  s.  4,  personal  estate,  which  any  person  dying  23  "Vict.  c.  15. 
after  the  3rd  April,  1860,  shall  have  disposed  of  by  will,  under  any  authority  p(f^g^^ 
enabling  such  person  to  dispose  of  the  same  as  he  or  she  shall  think  fit,  is 
chargeable  with  probate  duty. 

It  may  be  added,  that  not  only  were  the  Prerogative  Courts  debarred  Courts  of 
from  inquiring  into  the  creation  or  due  execution  of  powers,  as  before  men-  not'ente^" 
tioned,  but  they  had  no  jurisdiction  to  enter  into  questions  of  construction,  into  ques- 
though  incidentally  they  were  sometimes  compelled  to  do  so  {Burgess  v.  struction. 
Marriott,  3  Cur.  424).     "  The  Court  of  Probate  does  not  habitually  act  as 
a  Court  of  construction ;  that  is  not  its  proper  function,  save  in  cases  where 
it  is  absolutely  necessary  in  oixler  to  determine  the  rights  of  litigant  par- 
ties" (1  Sw.  &  Tr.  293).    Even  in  such  cases  the  Probate  Court  does  not 
detennine  the  rights  of  the  parties;  but  its  action  is  confined  to  granting 
probate  or  letters  of  administration,  in  such  manner  and  to  such  persons  as 
to  the  Court,  on  its  constniction  of  the  vnW,  seems  right  (see  Re  Lvdlow, 
1  Sw.  &  Tr.  29;  Re  Goodyar,  1  Sw.  &  Tr.  127;  Re  Pile,  2  Sw.  &  Tr, 
628).     But  this  incidental  construction  is  liable  to  be  overruled  by  the  con- 
struction of  the  Court  of  Chancery,  and  in  the  event  of  any  difference,  the 
construction  of  the  latter  Court  must  prevail.     Thus,  where  the  Prerogative 
Court,  putting  its  construction  on  a  will,  granted  letters  of  admiuistration 
to  A.,  but  the  Court  of  Chancery  held  that  construction  to  be  wrong,  and 
that  B.  was  entitled  to  the  grant,  it  was  held  that  the  proceeding  in  Chan- 
cery was  in  the  nature  of  an  appeal  from  the  Prerogative  Court,  and  the 
Court  of  Probate  decreed  grant  to  B.  (  Warren  v.  Kelson,  1  Sw.  &  Tr.  290).  ^^ 

See  also  EnoUn  v.  Wylie,  1  Sw.  &  Tr.  118;  Re  3hmdy,  2  Sw.  &  Tr.  119,  ^ 

7  Jur.,  N.  S.  52 ;  Re  Be  Pradel,  L.  K.,  1  Prob.  454. 

(J)  It  is  clear  that  without  her  husband's  consent  a  married  woman  may  Will  of  mar- 
make  a  will  for  the  purpose  of  appointing  an  executor  to  continue  the  "6*i^°"^*"' 
representation  of  a  prior  testator  {Scammell  v.  Wilkinson,  2  Ea.  552  ; 
Hodsden  v.  Lloyd,  2  Br.  C.  534,  543),  or  of  bequeathing  personalty  settled 
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—        payment  thereout  of  the  pecuniary  legacies  bequeathed  by 

this  my  will,  and  by  any  codicil  hereto,  together  with  the 

Married  to  her  separate  nse  {Fett'iplace  v.  Gorges,  1  Ves.  j.  46) ;  she  may  also, 

without  her  husband's  consent,  devise  or  bequeath  real  or  personal  pro- 
perty by  virtue  and  in  exercise  of  a  power  duly  created  for  that  purpose. 
Power  to  Until  recently,  there  appears  to  have  been  some  doubt  whether,  without 
settled  to  her  t^c  machinery  of  a  power  (see,  however,  AtcJiison  v.  Le  Mann,  23  L.  T. 
separate  use.  302),  she  could  effectually  devise  as  against  her  heir  the  equitable  interest 
in  real  estate  settled  to  her  separate  use ;  or  rather,  whether  the  fee  could 
be  constituted  her  separate  estate.  In  Harris  v.  Mott  (\A:  Be.  170),  the 
M.  K.  held  that  the  separate  use  was  to  protect  the  wife  against  her 
husband  and  not  to  extend  her  power  of  disposition  ;  see  also  Leclimere  v. 
Brotheridge  (32  Be.  353) ;  and  the  dictum,  of  V.-C.  Kindersley  in 
Blatchford  v.  WooUeij  (2  Dr.  &  S.  206).  But  it  is  now  settled  that 
where  real  estate  is  given  to  trustees  in  fee  upon  trust  for  the  separate 
use  of  a  married  woman  in  fee  (the  terms  of  the  trust  being  such  that  the 
separate  use  attaches  upon  the  corpus,  Trotithcck  v.  Boughey,  L.  R.,  2  Eq, 
634),  she  has  the  same  power  of  disposition  by  deed  or  will  over  the 
equitable  fee  as  if  she  were  a  feme  sole  {Taylor  v.  Meads,  5  N.  R.  348,  34 
L.  J.,  Ch.  203).  And  if  the  legal  fee  be  in  the  married  woman  herself, 
she  can  devise  the  equitable  fee,  and  the  heir  at  law  is  a  trustee  of  the 
legal  estate  for  her  devisee  {Hall  v.  Waterhmtse,  6  N.  R.  20).  See  also 
Adams  v.  Gamile  (12  Ir.  Ch.  Rep.  102),  and  Leclimere  v.  Brotheridge 
(ubi  svj}.),  as  to  the  power  of  a  married  woman  to  convey  by  deed,  without 
acknowledgment,  real  estate  settled  to  her  separate  use. 
Separated  As  to  property  acquired  by  a  married  woman  volantarily  separated  from 

bwid  *"^  "^"  ^^^  husband,  and  the  circumstances  under  which  it  will  be  considered  as 
her  separate  property,  see  Haddon  v.  Fladgate  (1  Sw.  &  Tr.  48,  6  W.  R. 
456),  and  the  cases  there  cited.  As  to  the  testamentary  power  of  a  woman 
judicially  separated  from  her  husband,  see  20  &  21  Vict.  c.  85,  s.  25.  And 
as  to  the  will  of  a  married  woman  deserted  by  her  husband,  and  who  had 
obtained  a  protection  order  under  20  &  21  Vict.  c.  85,  s.  21,  see  Re 
Faraday  (2  Sw.  &  Tr.  369) ;  and  as  to  administration  on  the  death 
intestate  of  a  woman  who  has  obtained  such  an  order,  see  Re  Worman 
(1  Sw.  &  Tr.  513)  ;  Re  Weir  (2  Sw.  &  Tr.  451). 
Wife  of  con-  The  ■wife  of  a  convict,  banished  for  life,  is,  in  some  respects,  entitled  to 
^ '^ '  the  rights  of  &  feme  sole,  and  can  dispose  of  property  by  will ;  but  the 

property  must  be  acquired  after  the  conviction  of  the  husband  {ReMai'tin, 
2  Rob.  405,  15  Jnr.  686 ;  Re  Coward,  4  Sw.  &  Tr.  46).  A  conditional 
pardon,  granted  to  the  convicted  husband  by  the  governor  of  the  colony  to 
which  he  was  transported,  does  not  extinguish  the  testamentary  power  of  the 
wife  {Re  Martin,  sup. ).  But  where  the  transportation  of  the  husband  is  tem- 
porary only,  his  marital  rights  are  suspended  and  not  extinguished  (15  Jnr. 
686,  n.)  See,  however,  Coomhs  v.  Her  Majesty^s  Proctor  (2  Rob.  547),  as 
to  the  extent  to  which  the  wife  of  a  transported  felon  is  to  be  regarded  as  a 
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legacy  duty  and  expenses  incident  to  tlie  receipt  of  such  legacies, 
Trusting  that  my  said  husband  will,  at  his  death,  distribute  —trusting 

•'  111-  that  he  will 

my  said  real  and  personal  estate  among  my  brothers  and  sisters  leave  it  to 

o       •/  testatrix's 

and  their  issue ;  but  this  expression  of  my  confidence  shall  not  relations, 
abridge  his  absolute  ownership,  or  create  any  equity  in  their  posing  an 
favour  (c).     I  bequeath  the  legacies  following,  (namely)  :  To  "  '^*  '"°' 


feme  sole;  in  that  case  it  was  held  that  on  the  death  intestate  of  the  wife 
of  a  felon  convict,  her  property,  though  acquired  subsequently  to  her 
husband's  conviction,  belonged  to  the  Crown,  and  not  to  her  next  of  kin. 

In  Be  How  (1  Sw.  &  Tr.  53,  4  Jur.,  N.  S.  366),  where  the  husband  of 
the  testatrix  had  not  been  heard  of  for  seven  years,  probate  was  granted  as 
if  the  testatrix  had  died  a  widow. 

As  to  a  joint  will  of  husband  and  wife,  see  Re  Stracey  (D.  &  Sw.  7,  Joint  wills. 
4  W.  R.  164).  See  also  Deane,  Wills,  21.  Where  two  brothers,  partners 
in  trade,  made  a  will  which  was  joint  throughout  in  its  language  and 
dispositions,  probate  was  refused  till  the  death  of  both  (^Re  Raine,  1  Sw. 
&  Tr.  144,  6  W.  R.  816).  But  where  two  sisters  living  together  executed 
a  testamentary  paper  to  the  effect  that  the  survivor  should  have  all  that 
remained  of  their  property  at  the  death  of  the  first  dying,  and  that  at  the 
death  of  the  survivor  it  should  be  divided  amongst  certain  relations ;  on 
the  death  of  the  survivor,  administration  with  the  will  annexed  was 
granted,  as  the  last  will  and  testament  of  such  survivor  {Re  Lovegrove,  2 
Sw.  &  Tr.  453,  8  Jur.,N.  S.  442). 

A  married  woman  can  make  a  valid  will  of  personalty,  which  is  not  Will  of  per- 
settled  to  her  separate  use,  provided  she  has  the  consent  of  her  husband  conseiuS 
QIariot  v.  Kinsman,  Cro.   Car.  219;    Buke  of  Marlborough  v.  Lord  husband. 
Godolphin,  2  Ves.  s.  75).     But  the  husband  can  revoke  his  consent  at  any  S,wer  of  re- 
time during  his  wife's  life,  and  it  was  formerly  thought  that  he  could  do  so  vocation  of 

consent 
at  any  time  after  her  death  before  the  will  was  proved  (Shep.  Touch.  403). 

But  it  has  recently  been  held,  that,  when  the  husband  has  once  assented 
after  his  wife's  death,  he  cannot  revoke  his  assent,  though  probate  has  not 
been  granted  (^31aas  v.  Sheffield,  1  Rob.  364,  10  Jur.  417).  In  that  case  a 
married  woman  made  a  will  (it  is  presumed  of  personalty)  not  under  any 
power  of  appointment,  and  not  purporting  to  dispose  of  her  separate  estate  ; 
her  husband  was  a  witness,  and  after  her  death,  gave  his  consent  in  writing 
to  the  will ;  it  was  decided  that  he  could  not  afterwards  withdraw  his  con- 
sent.    See  Deane,  Wills,  65  ;  see  also  Re  Reay  (8  Jur.,  N.  S.  596). 

In  Badeley  v.  Lyte,  a  wife's  will  submitted  (but  not  consented)  to  by 
the  husband,  who  was  ignorant  of  his  power  of  giving  or  ^vithholding  con- 
sent, was  pronounced  against  by  Sir  C.  Crcsswell  (Prob.  Ct.,  16  December, 
1859).  The  husband  must  have  a  full  knowledge  of  his  rights  to  render 
his  consent  binding. 

(c)  Words  of  request,  entreatv,  recommendation  and  desire,  addressed  to  Precatory 

*  words  effect 

a  devisee  or  legatee,  respecting  the  destination  of  the  property  which  is  the  of,  to  create 
■y^^  ^  a  trust. 
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—        each  of  my  brothers  and  sisters  £ ,  to  be  paid  at  the  end  of 

Pecuniary  •'  ^ 

legacies.         six  Calendar  months  after  my  death ;  To  each  of  my  nephews 


Precatory- 
trusts. 


The  doctrine 
not  now  to  be 
extended. 


Three  requi- 
sites to  create 
a  tnist  from 
precatory 
words. 


subject  of  gift,  possess  the  force  of  an  obligation;  and  where  they  adequately 
define  the  objects  of  the  testator's  favourable  regard,  and  the  subject  of  re- 
commendation or  request,  have  the  effect  of  converting  the  devisee  or  legatee 
into  a  trustee  for  those  objects.  To  prevent  this  consequence,  which  probably 
is  seldom  intended,  and,  still  more,  to  prevent  the  litigation  which  such 
questions  too  often  engender,  it  should  always  be  distinctly  shown  (as  in 
the  text)  that  the  devisee's  discretion  is  not  to  be  fettered  by  the  injunction 
imposed  upon  his  conscience,  or,  if  the  contrary  is  intended,  a  trust  should 
be  unequivocally  created.  Perhaps  it  would  have  been  well  if  Courts  of 
Equity  had  been  less  keen-sighted  in  detecting  an  intention  to  create  a 
trust,  when  wrapped  in  the  disguise  of  expressions,  which  obviously,  and  in 
popular  acceptation,  do  not  bear  such  a  construction.  Thus,  such  words  as 
"  will  and  desire"  (Ueles  v.  England,  2  Ver.  466) ;  "request"  {Eade  v. 
Eade,  5  Mad.  118);  "wish  and  request"  {Foley  v.  Parry,  5  Sim.  138); 
"recommend"  {TiblitsY.  Tibbits,  19  Ves.  656);  "entreat"  {Prevost  v. 
Clarhe,  2  Mad.  458 ) ;  "  not  doubting  "  {Parsons  v.  Baker,  18  Ves.  476)  ; 
"in  the  fullest  confidence"  {Wright  y.  Atkyns,  17  Ves.  255;  Sliovelton 
V.  SJiovelton,  32  Be.  143) ;  "  authorize  and  empower "  {Brown  v.  Higgs, 
4  Ves.  708);  "well  know"  {Briggs  y.  Penny,  3  M'N.  &  G.  546),  and 
others  of  similar  import,  have  been  held  to  be  imperative,  and  to  amount  to 
a  trust.  But  the  majority  of  the  latest  decisions  indicate  a  disposition  in 
the  Judges  of  the  present  day  not  to  carry  the  doctrine  a  step  beyond  the 
limits  assigned  to  it  by  their  predecessors  {Knott  y.  Cottee,  2  Ph.  192; 
KnigU  v.  BougUon,  11  C.  &  F.  513 ;  Webb  v.  Wools,  2  Sim.,  N.  S.  267  ; 
Green  v.  Marsden,  1  Drew.  646 ;  Langslow  v.  Langslom,  21  Be.  652 ; 
HusUsson  V.  Bridge,  4  De  G.  &  S.  245  ;  Fox  v.  Fox,  27  Be.  301  ;  Quayle 
T.  Davidson,  12  Moo.  P.  C.  268;  Scott  v.  Key,  35  Be.  291  ;  Eaton  v. 
Watts,  L.  K.,  4  Eq.  151).  The  requisites  that  precatory  words  may 
create  a  trust  have  been  said  by  Lord  Langdale,  M.  K.,  to  be  "  first,  if  the 
words  are  so  used  that,  upon  the  whole,  they  ought  fo  be  construed  as  im- 
perative ;  secondly,  if  the  subject  of  the  recommendation  or  wish  be 
certain ;  thirdly,  if  the  objects  or  persons  intended  to  have  the  benefit  of 
the  recommendation  or  wish  be  also  certain "  {Knight  v.  Knight,  3  Be. 
173);  and  these  three  requisites  must  co-exist:  as  to  the  existence  of  a 
fourth  requisite,  viz.,  the  manner  in  which  the  trust  is  to  be  performed, 
see  Malini  v.  Keighley  (2  Ves.  j.  333,  531),  Reeves  v.  Baker  (18  Be. 
372).  See,  however,  the  remarks  of  Lord  Truro  in  Briggs  v.  Penny  (3 
M'N.  &  G.  553),  of  Lord  Cranmorth  in  Williams  y.  Williams  (1  Sim., 
N.  S.  369),  and  of  Vice-Chancellor  Wood  in  Bernard  v.  llinshull  (Joh. 
286),  as  to  the  meaning  of  the  maxim,  that  a  certain  subject  and  a  certain 
object  are  necessaiy  to  constitute  a  trust,  where  the  words  used  are  pre- 
catory only.  It  is  not  necessary,  to  exclude  a  legatee  from  a  beneficial 
interest,  that  an  effectual  trust  shall  be  created :  it  is  only  necessary  that  it 
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who  either  before  or  after  my  death  shall  attain  the  age  of        — " 

twenty-one  years,  and  to  each  of  my  nieces  (d)  who  either  be- 
clearly  appear  that  a  trust  was  intended  {Briggs  v.  Penny,  Bernard  v. 
Mi7ishuU,iiH  sv/p.).     See  also  Hawkins,  Constr.  Wills,  159. 

See  further  on  the  subject  of  implied  trusts,  and  powers  in  the  nature  of 
a  trust,  Moriarty  v.  Martin  (3  Ir.  Ch.  Rep.  31);  1  Jarm.  Wills,  354,  et 
seq.;  and  the  notes  to  Harding  v.  Glyn,  in  2  Tud.  L.  C.  Eq.  860. 

(<?)  A  gift  to  "nieces"  means  nieces  in  the  first  degree   (^CrooTi  v.  Gifts  to 
Whitley,  7  D.  M.  &  G.  496);  and  a  gift  to  the  "present  nieces  of  A."  is  "'^^^'^'" 
identical  with  "  the  nieces  of  A."  (?  J.)  ;  "  nephews  and  nieces  "  Include  "  nephews  ^ 
children  of  the  half  brothers  or  half  sisters  of  the  testator  (  Grieves  t.  ' 

Rawley,  10  Ha.  63),  but  will  not  include  grandnephews  and  grandnieces 
if  there  are  proper  nephews  and  nieces  to  answer  the  description  (  TJiompson 
V.  Robinson,  27  Be.  486 ;  Williamson  \.  Moore,  10  W.  R.  536),  Where 
a  widow  bequeathed  to  her  nephews  and  nieces  simply,  it  was  held  that 
this  did  not  include  the  nephews  and  nieces  of  her  husband  (Smith  v. 
Lidiard,  3  K.  &  J.  252) ;  but  if  the  testatrix  had  had  no  nephew  or  niece, 
the  nephews  and  nieces  of  the  husband  would  have  taken  {Hogg  t.  Cook, 
32  Be.  641);  and  where  a  married  man  bequeathed  to  his  nephews  and 
nieces  "  on  both  sides,"  the  gift  was  held  to  extend  to  the  nephews  and 
nieces  of  his  wife  {Frogley  v.  Phillips,  3  D.  F.  &  J.  466).  "Cousins"  "cousins." 
means  "first  cousins"  only  {Stoddart  v.  Nelson,  6  D.  M.  &  G.  68; 
Stevenson  y.  Ahington,  31  Be.  305;  Burhey  v.  Burley,  9  Jur.,  N.  S.  96)  ; 
but  first  cousins  once  removed  have  been  held  to  take  under  a  gift  to 
"second  cousins,"  where  there  were  no  second  cousins  in  existence  (Slade 
V.  Poolis,  9  Sim.  386 ;  Bennett  v.  Marshall,  2  K.  &  J.  740).  Under  a 
bequest  to  "  first  cousins  or  cousins  german,"  the  children  of  first  cousins 
did  not  take,  the  "cousins  german"  being  considered  as  explanatory  of,  or 
merely  synonymous  with,  the  "first  cousins"  {Sanderson  v.  Bayley, 
4  M.  &  C.  56).  But  where  the  gift  was  to  testator's  first  and  second 
cousins,  first  cousins  twice  removed  were  held  entitled  as  being  of  the 
degree  of  second  cousins  (Silcox  v.  Bell,  1  S.  &  S.  301).  A  gift  to 
"nephews  and  nieces"  or  "cousins"  as  a  class  is  merely  another  way  of 
describing  the  children  of  the  testator's  brothers  or  sisters,  or  uncles  or 
aunts  respectively;  as  to  the  members  included  in  gifts  to  children  as  a 
class,  see  post,  notes  to  Prec.  XII. 

That  "family"  is  a  flexible  term,  see  Blachvellv.  Bull  (1  Ke.  176).  Gifts  to 
It  may,  in  a  devise  of  freehold  estates,  mean  the  heir  at  law  (see  Lucas  v.  ™ 
Goldsmid,  29  Be.  660),  though  that  is  not  its  natural  meaning;  it  may 
mean  the  next-of-kin,  and  either  living  at  testator's  death,  or  at  the  death 
of  some  other  person  (see  Green  v.  Marsden,  1  Drew.  651).  The  primary 
meaning  of  the  word  is  "children"  (J?e  Terry's  Will,  19  Be.  580);  and 
where  there  is  an  immediate  absolute  legacy  for  the  benefit  of  "  A.'s 
family,"  it  should  seem  that  the  children  of  A.,  and  those  only,  to  the 
exclusion  of  A.  himself,  are  entitled  {Barnes  v.  Patch,  8  Ves.  604).    But 
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fore  or  after  my  death  shall  attain  that  age  or  he  married,  £ , 

to  be  paid  at  the  end  of  six  calendar  months  after  they  shall 
respectively  become  objects  of  this  bequest ;  and  To  my  servant 

[name],  if  she  shall  continue  in  my  service  till  my  death,  £ , 

to  be  paid  immediately  after  my  death.  And  I  appoint  my 
said  husband  sole  executor  of  my  w^ill  (e).     In  witness,  &c. 

■where  a  legacy  is  given  to  trustees  for  a  married  woman  and  her  family, 
the  married  woman  and  her  children  are  entitled  to  the  benefit  to  the 
exclusion  of  her  husband  (see  M'^Leroth  v.  Bacon,  6  Ves.  166).  The 
context  of  the  will  must  in  each  case  determine  the  intended  recipients 
under  this  general  term,  and,  in  the  absence  of  anything  to  show  the  testa- 
tor's intention,  the  word  "family"  will  be  taken  to  be  (when  applied  to 
personalty)  synonymous  with  "  kindred  "  or  "  relations,"  and  bequests  to  a 
person's  "family"  will  be  construed  by  the  same  rules  as  bequests  to  " re- 
lations." Generally,  therefore,  the  next  of  kin  according  to  the  Statute 
of  Distributions  will  be  entitled:  see  1  Hop.  Leg.  100  —  119;  Re  Parkinson 
(1  Sim.,  N.  S.  242) ;  Williams  v.  Williams  (Id.  358) ;  Lees  v.  Massey 
(3  D.  F.  &  J.  113) ;  and  as  to  a  power  to  distribute  a  fund  among  rela- 
tions, see  FineJi  v.  IlolVingsmorth  (21  Be.  112);  Salusiury  y.  Benton 
(3  K.  &  J.  529)  ;  Re  Caj)lin's  Will  (2  Dr.  &  S,  527). 

(e)  In  a  case  lately  occurring  in  practice,  A.,  a  married  woman,  having 
a  general  power  of  appointment  over  5,000Z.,  appointed  that  sum  by  will  to 
B.  (who  was  named  executor)  and  directed  him  to  pay  certain  legacies 
which  did  not  exhaust  the  whole  5,000Z.  In  a  contest  for  the  unexhausted 
part,  between  the  parties  entitled  to  the  whole  fund  in  default  of  appoint- 
ment, and  B.,  either  on  his  own  behalf  beneficially,  or  as  trustee  for  the  next 
of  kin  of  A.,  an  opinion  was  given  by  an  eminent  counsel  that  the  mere  act 
of  appointment  was  in  itself  suflBcient  to  dispose  of  the  claim  of  those  en- 
titled in  default  of  appointment,  notwithstanding  that  the  bequests  did  not 
exhaust  the  whole  fund  ;  that  the  beneficial  claim  of  the  executor  B.  was 
disposed  of  by  the  stat.  1  Will.  4,  c.  40  (^seepost,  p.  184)  ;  and  that  B.  held 
the  unexhausted  part  of  the  5,000Z.  as  trustee  for  the  persons  entitled  under 
the  Statutes  of  Distributions.  See  Brickenden  v.  Williams  (V.  C.  James, 
12  Feb.  1869). 

But  as  the  title  of  B.  cannot,  in  the  above  case,  extend  beyond  the  pro- 
perty actually  appointed  by  the  will,  if  A.  had  appointed  a  portion  only  of 
the  fund  to  B.,  then,  notwithstanding  that  an  executor  was  named,  the  un- 
appointed  part  would  go  as  in  default  of  appointment.  Where  a  manied 
woman  in  exercise  of  a  power  makes  a  will  professing  to  deal  with  nothing 
but  the  subject-matter  of  the  power,  and  appoints  executors  "  of  this  my 
will,"  such  executors  take  nothing  j«?v  representationis,  even  though  the 
woman  survive  her  husband  (and  die  without  re-executing  her  will).  Such 
a  will  operates  only  on  the  property  disposed  of  in  execution  of  the  power, 
and  as  to  property  not  disposed  of  under  the  power,  the  testatrix  dies  in- 
testate {TugmMn  v.  Hopkins,  4  M.  &  Gr.  389  ;  O'Bwyer  v.  Oeare,  1  Sw. 
&  Tr.  465). 
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Will  of  a  Married  Woman,  having  no  Issue,  disposing 
of  Real  Estate  and  a  Money  Fund,  over  both  of 
which  she  has  Powers  of  Appointment,  and  of  her  ' 
separate  Property,  in  favour  of  her  Husband  and 
collateral  Relations. — Appointment  of  the  Real  Es- 
tate to  the  Husband  for  Life;  to  Trustees,  for  the 
separate  Use  of  a  Married  Sister  for  Life;  to  the 
Sister's  Husband  for  Life  ;  to  her  Issue,  as  she  shall 
appoint;  to  her  Children  in  Fee,  with  Cross  Limi- 
tations;  to  such  Persons  as  she  shall  appoint ;  to  the 
Survivor  of  the  Sister  and  her  Husband  in  Fee. — 
Appointment  of  the  Money  Fund  to  Trustees,  to  be 
disposed  of  as  Part  of  the  Residue. — Bequest  of 
Specific  Legacies. — Bequest  of  the  Residue  to  Trus- 
tees, to  pay  Pecuniary  Legacies  and  Annuities ; 
Funds  to  be  set  apart  to  answer  the  Annuities; 
Ultimate  Trust  for  Brothers  and  Sisters  equally. — 
Power  to  give  Receipts;  to  appoi7it  Trustees. 

1  HIS  IS  THE  LAST  WILL  AND  TESTAMENT  of  me  [^namc"],  the 
wife  of  [^husband's  name,  description  and  addition"],  to  take 
effect  in  the  event  only  of  my  not  leaving  any  issue  living  at  my 
death.    Whereas,  imderthe  will  of  my  late  father  [wawze],  de-  KEcrrALof 

ceased,  dated  the day  of ,  in  the  year ,  and  proved  power,  under 

on  the day  of ,  in  the  year ,  in  the  Prerogative  Court  wui,  ^  ap-^ 

of  the  Archbishop  of  Canterbury,  I  have  a  general  power  by  my  ^tate?*^  '^*^ 
will  (a)  to  appoint  the  use  of  the  fee-simple  of  certain  freehold 

hereditaments  situate  at ,  in  the  county  of :  Now  in  appoint- 

exercise  of  the  said  power,  and  of  every  other  power  now  or  at  ^^tete^ 
the  time  of  my  decease  hereunto  enabling  me,  I  appoint  the 

(a)  The  recent  act  (1  Vict.  c.  26,  s.  10,  ante,  p.  24),  having  abrogated 
all  peculiarities  of  execution  and  attestation  in  regard  to  appointments 
which  are  clearly  expressed  to  be  exerciseable  by  will,  it  is  useless,  in 
framing  such  a  power,  to  make  any  requisitions  of  this  nature,  or,  in 
framing  an  appointment  under  it,  to  refer  to  them  when  they  exist, 


150 
Prec.  X. 

— to  testa- 
trix's hus- 
band lor  life ; 

— to  trustees, 
for  tlie  sepa- 
rate use  of  a 
married  sister 
for  life; 


— to  the  sis- 
ter^s  husband 
for  life ; 
—to  the  sis- 
ter's children 
and  Issue,  as 
she  shall  ap- 
point; 
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said  hereditaments  to  the  uses  following;  (namely),  To  the 
USE  of  my  said  husband  and  his  assigns  for  his  life,  without 
impeachment  of  waste  ;  With  remainder  To  the  use  of  [trus- 
tees^, their  executors  and  administrators,  during  the  life  of  my 
sister  [name'],  the  wife  of  [name,  4'c.]>  without  impeachment 
of  waste  (b),  Upon  trust  to  pay  the  rents  and  profits,  as  the 
same  shall  accrue  due,  and  not  by  way  of  anticipation,  to  my 
said  sister,  for  her  separate  use,  independently  of  her  present  or 
any  future  husband ;  for  which  rents  and  profits  her  receipts 
alone  shall  be  discharges  to  the  said  trustees :  With  remainder 
To  the  use  of  the  said  [husba?id  of  testatrix's  sister"]  and  his 
assigns,  for  his  life,  Avithout  impeachment  of  waste ;  With 
remainder  To  such  uses,  for  the  benefit  of  all  or  any  one  or 
more  of  the  children  and  other  issue  of  my  said  sister,  by  her 
present  or  any  future  husband  [or,  of  my  said  sister  by  the  said 
{husband)  ],  such  other  issue  being  born  in  her  lifetime,  as  she 
shall,  by  deed  executed  in  the  presence  of  and  attested  by  one 
or  more  witness  or  witnesses,  or  by  her  last  will,  appoint ;  And 


Waste. 


Tenant  for 
life. 


Owner  of  de- 
feasible fee. 


(J)  "Where  it  is  intended  that  the  cestui  que  trust  shall  enjoy  the 
proceeds  to  arise  from  the  fall  of  timber,  &c.,  the  estate  of  the  trustees 
should  be  made  unimpeachable  for  waste.  Tenant  for  life  under  a  written 
instrument  (Domnam's  case,  9  Rep.  10,  b.),  which  expressly  declares  his 
estate  to  be  without  impeachment  of  waste,  may  cut  timber  in  a  husband- 
like manner  for  his  own  benefit,  may  open  mines,  and  commit  other  similar 
acts  with  impunity  (  Waldo  v.  Waldo,  12  Sim.  107;  LordLovat  v.  Duchess  of 
Leeds,  2  Dr.  &  S.  75) ;  but  he  cannot  pull  down  or  deface  the  family 
mansion,  or  fell  ornamental  timber,  or  commit  other  injuries  of  a  like 
nature  ( Wellesley  v.  Wellesley,  6  Sim.  497 ;  Duke  of  Leeds  v.  Lord 
Amherst,  \^  Sim.  357;  2  Ph.  117).  See  &\so  Micklethwaite  \.  Michle- 
thwaite,  1  De  G.  &  J.  504 ;  Morris  v.  Morris,  3  De  G.  &  J.  323 ;  Gent  v. 
Harrison,  Joh.  517 ;  Gordon  v.  Woodford,  6  Jur.,  N.  S.  59.  And  an 
owner  in  fee  whose  estate  is  defeasible  by  an  executory  devise  over  on  his 
dying  without  leaving  issue  living  at  his  death,  is,  as  to  equitable  waste,  in 
the  same  position  as  a  tenant  for  life  unimpeachable  for  waste  {Turner  v. 
Wright,  Joh.  740,  affirmed,  2  D.  F.  &  J.  234;  see  also  Blahe  v.  Peters, 
1  D.  J.  &  S.  345).  See  also,  on  the  subject  of  waste  in  general,  the  notes 
to  Bowles'  case,  in  Tud.  L.  C.  R.  P.  pp.  90—97 ;  to  Garth  v.  Ck)tton,  in 
1  Wh.  &  Tud.  L.  C.  Eq.  pp.  623-692  ;  and  the  first  chapter  of  Tool's 
Treatise  on  Waste,  Nuisance  and  Trespass.  As  to  working  new  seams  of 
aji  existing  mine,  see  Spencer  v.  Scurr  (31  Be.  337) ;  and  as  to  abandoned 
or  dormant  mines,  see  Bagot  v.  Bagot  (32  Be.  509).  See  also  Earl  Cowley 
T.  Wellesley  (35  Be.  635). 
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in  default  of  appointment,  To  the  use  of  the  children,  if  more  _*orr~i . 
than  one,  equally,  or  the  child,  if  only  one,  wholly,  of  my  said  tert  children 
sister  [or,  of  my  said  sister  by  the  said  ( husband)  1,  in  fee-simple,  fee,  with 

cross  Gxccu- 

with  cross  limitations  of  the  shares,  original  and  accruing,  of  tory  umita- 

each  of  them,  on  his  or  her  dying  under  the  age  of  twenty -one 

years  without  leaving  issue.  To  the  use  of  the  others  equally, 

or  the  other  wholly,  in  fee  simple  ;  And  as  to  the  entirety,  in  —to  such 

the  event  of  there  not  being  any  child  of  my  said  sister,  or  not  "isterthaii 

any  such  child  who  shall  attain  the  said  age,  or  die  under  that  poi^*!^  *^' 

age  and  leave  issue.  To  such  uses  as  my  said  sister  shall  by  her 

last  will  appoint ;  And,  in  default  of  appointment.  To  the  use  —to  the  sur- 

of  the  survivor  of  them  my  said  sister  and  her  said  husband  ^sTerandher 

[name']   in  fee-simple.     And  whereas  under  the  settlement  ^J^^^'^'^"^^ 

made  in  contemplation  of  my  marriage  with  my  said  husband  Recital  of 

'  J  b  J  testatrix's 

by  indenture  dated  the day  of ,  in  the  year  ,  I  power,  under 

1  /!•  !•  •!•/>  />  if>  ^^^  marriage 

have  (subject  to  the  trusts  therein  contained  in  lavour  oi  myselr  settlement,  of 

and  my  said  husband  successively  for  life,  and  in  favour  of  the  the  settled 

children  of  our  marriage,  of  which  there  has  not  been  any  issue)  * 

a   general  power  of  appointing,  by  my  will,  certain  moneys, 

stocks,    funds   and  securities  thereby  settled:  And  whereas  —that testa- 

I  am  possessed,  as  my  separate  property,  independently  of  my  sSsed  of's'e- 

said  husband,  of  certain  personal  estate:  Now,  in  exercise  of  perty^^*^"" 

the  said  power  given  to  me  by  the  said  settlement,  and  of  every  appoint- 

'^  °  •'  '  .'   MENT  of  set- 

other  power  now  or  at  the  time  of  my  death  hereunto  enabling  tied  funds  to 

testatrix's 

me,  I  direct  the  said  moneys,  stocks,  funds  and  securities  to  executors,  to 
be  paid  or  transferred,  on  the  determination  of  the  trusts  prior  of  as  part  of 
to  my  said  power  of  appointment,  to  the  said  [trustees'],  and  to  persotuTi^ro- 
be   disposed  of  by  them  as   part   of  the   residue,    hereinafter  ^"^' 
bequeathed,  of  my  separate  personal  estate.     I  dispose  of  my  Disposition 
separate   personal   estate   in   manner   following ;    (namely),   I  persomiTpro- 
BEQUeath  to  my  said  husband  the  use,  during  his  life,  of  the  p^^^^' 
plate   on   which  my  family  crest  is  engraven,  he  signing  an  to  husband 
inventory  thereof,  to  be  kept  by  my  said  trustees  ;  I  bequeath  ventory  di- 

rected  * 

to  my  said  sister  my  said  plate  (subject  to  my  said  husband's 

right  to  use  the  same  for  his  life)  ;  also  my  watch  with  the  —watch,  &c. 

chain  and  seals,  and  my  jewels,  trinkets  and  other  ornaments  °^*^'' 

of  my  person ;  and  I  bequeath  to  my  servant  [name],  if  she  —apparel  to 

servant 

shall   continue   in  my  service  till  my  death,  all  my  wearing 
apparel:   And   I  direct  the   same   legacies   to  be  delivered  Delivery  of 
within  one  calendar  month  after  my  death.     I  bequeath  to  the  ^due  ot 
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— -        said  [trustees']  the  residue  of  my  separate  personal  estate,  Upon 

separate  pro-  L  J  j        tr  r       ^  j 

pertytotrus-  TRUST   thcreout   to  pay  the  pecuniary  legacies  and  annuities 

— topaype-     following;  (namely),  A  legacy  of  £ to  my  said  husband; 

cies.  ^^  ^^^^'   -^  legacy  of  £ to  and  for  the  separate  use  of  my  said  sister, 

whose  receipt  shall  be  a  sufficient  discharge  for  the  same  ;  such 
legacies  to  be  paid  within  three  calendar  months  (c)  after  my 


When  lega- 
cies are  to  be 
paid. 


Direction  to 
pay  at  an 
earlier 
period. 


Suggestion 
as  to  tailing 
security  from 
legatees  to 
refund. 


(c)  By  the  ordinary  rule,  an  executor  is  allowed,  for  the  payment  and 
satisfaction  of  pecuniary  and  specific  legacies,  twelve  months  from  the  tes- 
tator's decease ;  this  being  considered  a  reasonable  time  for  enabling  him  to 
ascertain  the  solvency  of  the  estate,  and  get  in  the  assets  {Benson  v.  Maude, 
6  Mad.  15 ;  Brooke  v.  Lewis,  6  Mad.  358.  See  also  10  Ves.  3).  An  exe- 
cutor, however,  may,  if  he  chooses,  discharge  a  legacy  at  an  earlier  period, 
since  it  is  due  at  the  testator's  decease,  and  the  postponement  of  a  year  is 
merely  made  for  convenience,  which  may  in  some  cases  require  less ;  for  if 
the  solvency  of  the  estate  is  beyond  all  question,  and  the  property  is  imme- 
diately available,  there  is  no  reason  for  deferring  payment ;  and  the  ad- 
herence, under  such  circumstances,  to  the  rule  which  allows  a  year,  seems 
to  be  an  abuse  of  it.  Of  course,  a  direction  (as  in  the  text)  to  pay  or 
deliver  legacies  at  an  earlier  period,  operates  only  as  between  claimants 
under  the  will,  and  ought  not,  any  more  than  the  general  rule  which  allows  a 
year,  to  be  acted  upon  by  an  executor  until  the  ascertained  circumstances 
of  the  estate  justify  the  measure,  in  other  words,  until  he  is  satisfied  of  its 
sufficiency  to  answer  debts  and  legacies ;  if,  iudeed,  looking  at  the  possible 
existence  of  latent  demands,  the  sufficiency  of  the  estate  can  ever  be  said 
to  be  completely  ascertained. 

This  last  consideration  suggests  the  propriety  of  generally  taking  from 
a  legatee  security  to  refund,  in  case  any  new  demands  should  be  made 
upon  the  executor  to  which  the  general  personal  estate  is  inadequate  ;  a 
precaution  which  is  doubly  important  where  an  executor  is  about  to  re- 
linquish his  hold  on  the  residuary  property.  In  such  a  case,  an  indemnity 
against  latent  claims  should  be  required  from  the  residuary  legatees ;  for  it 
would  in  general  be  no  answer  to  the  claimants  to  aver  that  the  executor 
had  parted  with  the  assets  to  legatees  in  ignorance  of  the  existence  of  their 
demands ;  as  it  is  the  duty  of  an  executor  to  find  out  the  creditors  of  his 
testator,  and  he  commits  a  devastavit  by  paying  a  legatee  before  a  creditor 
(Hawkins  v.  Bay,  Amb.  160,  803).  There  is  no  doubt,  however,  that  a 
creditor  may  lose  his  claim  on  the  assets  by  unreasonable  delay.  This  was 
admitted  in  the  case  of  Bavis  v.  Blackwell  (2  Moo.  &  S.  7)  ;  though, 
there,  an  executor's  distribution  of  the  residue  within  six  months  after 
probate  was  considered  to  have  been  too  hasty.  See  also  JVosotti  v.  Jeffer- 
son (11 W.  R.  841 ;  2  N.  R.  411),  where  the  Lord  Justice  Turner  is  reported 
to  have  said  that  it  would  require  something  like  fraud  to  vitiate  the  pay- 
ment by  an  executor  of  a  simple  contract  debt,  without  notice  of  a  specialty 
debt.    In  Norman  v.  Baldry  (6  Sim.  621),  payment  of  a  bond  was  en- 
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decease;  A  legacy  of  £ to  every  son  who  shall  attain  the  age 

of  twenty-one  years,  and  every  daughter  who  shall  attain  that  age 

forced  against  executors  wlio  had  distributed  the  estate  among  the  legatees 
in  ignorance  of  the  existence  of  the  bond  debt,  which  was  not  claimed  until 
nine  years  after  the  testator's  decease,  the  same  having  then  only  recently 
become  due  ;  see  also  Brown  v.  Lake  (1  De  G.  &  S.  144)  ;  Atkinson  v. 
Grey  (1  S.  &  G.  577).     In  Davis  v.  Blackmell  (uM  siq).),  the  action  was  to  Executor'a 
recover  damages  for  breach  of  covenant  in  a  lease  granted  to  the  testator —  the  perfonn- 
a  species  of  obligation  which  is  peculiarly  likely  to  give  rise  to  after-claims  ance  of  cove- 
upon  the  testator's  estate ;  the  only  question  is  whether  an  executor,  who  leasea. 
is  about  to  part  with  leaseholds  to  a  specific  or  residuary  legatee,  ought  to 
be  satisfied  with  the  bond  or  covenant  of  the  legatee,  or  to  require  further 
security — a  point  which  was  discussed,  but  not  decided,  in  the  case  of 
Holland  v.  Simmons  (3  Mer.  547).     In  some  cases  the  Court  has  ordered 
a  sum  of  money  to  be  set  apaii;  (^Dobson  v.  Carpenter,  12  Be.  371 ;  Fletcher 
V.  Stevenson,  3  Ha.  360  ;  Brewer  v.  Pocock,  23  Be.  310) ;  but  in  Bean  v. 
Allen  (20  Be.  1),  the  personal  covenant  of  the  residuary  legatees,  and  in 
Waller  v.  Barrett  (24  Be.  413),  the  recognizance  of  the  parties  beneficially 
entitled  to  the  estate,  by  way  of  indemnity,  were  severally  held  to  be  suffi- 
cient ;  and  see  post,  p.  154. 

Even  where  a  testator  has  disposed  of  a  lease  in  his  lifetime,  his  estate 
may  become  answerable  for  breaches  of  covenant,  in  case  the  purchaser 
should  fail  to  indemnify  the  testator  against  the  covenants ;  an  executor, 
therefore,  should  not  overlook  the  possibility  of  claims  from  that  quarter. 

But  an  executor  omitting  to  take  from  legatees  security  to  refund  in  the  Legatee's 
event  of  debts  being  recovered,  is  not  without  remedy ;  for,  though  it  is  j^und.^  " 
clear  that  an  executor,  who  voluntarily  pays  a  legacy  in  the  mistaken  sup- 
position that  the  assets  are  sufficient,  cannot  afterwards  call  upon  the 
legatee  to  refund  ( Orr  v.  Karnes,  2  Ves.  s.  194 ;  Xeylinge's  case,  1  Eq. 
Ca.  Ab.  239,  pi.  35),  yet  this  doctrine  does  not  apply  where  the  deficiency 
is  occasioned  by  the  subsequent  claims  of  unsatisfied  creditors ;  for  it  seems 
to  be  the  better  opinion,  that  an  executor  who  is  called  upon  to  pay  debts, 
after  having  distributed  the  testator's  estate,  without  notice  of  those  debts, 
may  claim  reimbursement  from  the  legatees  (2  Wms.  Exors.  1344,  1  Rop. 
Leg.  458).  A  creditor  clearly  may  compel  pecuniary  legatees  (^JVewman  v. 
Barton,  2  Ver.  205 ;  Nelthrop  v.  Biscoe,  1  Ch.  Cas.  136  ;  Davis  v.  Davis, 
8  Vin.  Ab.  423,  pi.  35  ;  March  v.  Russell,  3  M.  &  C.  31),  and  also  specific 
legatees,  although  the  executor  has  assented  to  and  transferred  to  them 
their  legacies  (Davies  v.  Nicolson,  2  De  G.  &  J.  693),  to  refund,  even 
where  the  estate  has  been  distributed  under  the  decree  of  a  Court  of  Equity 
(^Gillespie  \.  Alexander,  3  Rus.  130;  see  also  Greig  v.  Som,erville,  1  R.  & 
M.  338 ;  David  v.  Fromd,  1  M.  &  K.  200 ;  Jennings  v.  Paterson,  15  Be. 
28) ;  and  it  would  seem,  that  an  executor  paying  the  creditor  would  be  en- 
titled to  stand  in  his  place :  but,  even  in  favour  of  a  creditor,  iond  fide 
purchasers  for  value  of  legacies  which  have  been  paid  or  delivered  would 
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or  be  married,  of  my  said  sister,  to  be  paid  immediately  after  the 

same  shall  become  vested  ;  An  annuity  of  £ to  my  servant 

[name^,  if  she  shall  continue  in  my  service  till  my  death,  to  be 
payable  during  her  life  ((/),  and  to  be  enjoyed  as  her  separate 


Mistaken 
construction 
of  will. 


Executors 
and  adminis- 
trators, how 
relieved  from 
responsi- 
bility. 


22  &  23  Vict. 
c.  35,  £8.  27, 
29. 


Annuity  for 
life,  or  per- 
petual. 


Dot  be  compelled  to  refund  (JVbMe  v.  Brett,  24  Be.  499;  Dilkes  v.  Broad- 
mead,  2  Gif.  113  ;  2  D.  F.  &  J.  566). 

If  an  executor  voluntarily  pays  a  legacy  under  an  erroneous  construction 
of  the  -will,  he  may,  it  seems,  compel  the  legatee  to  refund  the  legacy,  but 
without  interest ;  though  interest  was  given  where  it  happened  that  the 
legatee  was  entitled  to  another  fund  in  the  hands  of  the  Court  of  Chancery 
making  interest  (  Gittins  v.  Steele,  1  Sw.  199).  As  to  the  liability  of  the 
executor  in  such  a  case,  see  Saltmarsh  v.  Barrett  (31  Be.  349). 

Executors  or  administrators  may  relieve  themselves  from  liability  by 
administering  their  testator's  or  intestate's  estate  under  the  direction  of 
the  Court  of  Chancery  {Low  v.  Carter,  1  Be.  426).  The  direction  of  the 
Court  is  a  full  indemnity  to  the  executors  or  administrators  (they  bringing 
all  the  facts  before  the  Court),  and  there  is  never  any  necessity  for 
retaining  assets  in  order  to  protect  them  {Bennett  v.  Lytton,  2  J.  &  H.  155; 
Williams  v.  Headland,  4  Gif.  505;  Reilly  v.  Reilly,  34  Be.  406).  Where 
the  executor  has  notice  of  an  existing  liability,  the  Court  will  not  take  the 
assets  out  of  his  hands  without  seeing  him  indemnified  against  it  {Hughes 
V.  Young,  4  N.  R.  17).  Executors  or  administrators  may  also,  without  a 
suit,  by  acting  pursuant  to  the  provisions  of  22  &  23  Vict.  c.  35,  s.  29,  and 
23  &  24  Vict.  c.  38,  s.  14,  obtain  the  same  protection  as  if  the  estate  had 
been  administered  by  the  Court  ( Clegg  v.  Bomland,  L.  R.,  3  Eq.  368); 
whilst  as  regards  future  liabilities  in  respect  of  rents,  covenants  or  agree- 
ments contained  in  leases  granted  or  assigned  to  the  testator  or  intestate, 
a  statutory  protection  is  also  afforded  by  22  &  23  Vict.  c.  35,  s.  27,  which 
section  is  retrospective  in  its  operation  {Re  Crreen's  Trusts,  2  D.  F.  &  J. 
121;  see  also  Smith  v.  Smith,  1  Dr.  &  S.  386 ;  Bodson  v.  Sammell,  1  Dr. 
&  S.  575;  Bennett  v.  Lytton,  ubi  stip. ;  Bunting  \.  Marriott,  9  W. 
R.  264). 

The  course  of  practice  under  the  two  last-named  Acts  is  given  in 
J.  Sidney  Smith's  Chan.  Pr.  1104,  et  seq.  See  also  Hunter's  edition  of 
the  Act  22  &  23  Vict.,  pp.  84—91;  Consol.  Orders,  xxxv.,  35-37. 

As  to  relief  from  contingent  liabilities,  see  13  &  14  Vict.  c.  35,  ss.  23, 
24,  25;  and  10  Ha.  App.  xxxiii.,  liv. 

{d)  The  general  rule  is  that  where  an  annuity  is  given  to  a  person  by  a 
will  creating  the  annuity,  the  annuitant  takes  for  life  only  {Yates  v. 
Maddan,  3  M'N.  &  G.  532,  and  the  authorities  there  discussed).  A  bequest 
of  an  annuity  simply,  implies  no  more  than  a  gift  for  life,  unless  there  is 
something  else  in  the  will  to  enlarge  the  bequest  (Potter  v.  Baker,  13  Be. 
273;  Blemitt  v.  Robei'ts,  Cr.  &  Ph.  274;  Nichols  v.  Hamkes,  10  Ha.  342  ; 
Lett  V.  Randall,  2  D.  F.  &  J.  388);  but  the  question  is  entirely  one  of 
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property,  free  from  the  control  of  any  husband  to  whom  she  may 
be  married;  Also  an  annuity  of  £ to  [^name,  SfC.']  and  [chris- 
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intention,  to  be  deduced  from  the  words  of  the  whole  will  (Banks  v.  Annuities. 
Braithwaite,  11  W.  K.  298).  An  annuity  is  perpetual  where  the  testator 
indicates  an  intention  to  that  effect  by  segregating  and  appropriating  a 
portion  of  his  property,  from  the  profits  of  which  the  annuity  is  to  be  paid ; 
or  where  the  annuity  is  given  out  of,  or  the  gift  is  coupled  with  or  has 
reference  to,  a  particular  fund,  the  pointing  to  the  fund  being  such  an  in- 
dication of  intention  as  amounts  to  a  dedication  of  so  much  of  the  fund  as 
will  absolutely  purchase  the  annuity  {Stokes  v.  Herons  12  C.  &  F.  161). 
And  an  annuity  to  A.  directed  "  to  be  purchased  in  the  British  funds," 
accompanied  with  a  direction  to  sell  certain  lands,  "  the  produce  to  go  to 
the  carrying  out  of  the  aforesaid  annuity,"  was  held  to  be  a  pei*petual 
annuity  {Kerr  v.  Middlesex  Hospital,  2  D.  M.  &  G.  576 ;  see,  however, 
Me  Grove's  Trusts,  1  Gif.  74).  A  direction  to  buy  an  annuity  in  the 
public  funds  means  to  purchase  such  an  amount  in  the  funds  as  will  suffice 
to  produce  the  annuity ;  and  where  a  fund  is  to  be  purchased  for  A.,  that 
fund  so  purchased  belongs  to  A.  {Ross  v.  Borer,  2  J.  &  H.  469).  And  if 
a  certain  &mo\iTit  per  anmim  is  given,  and  on  the  construction  of  the  whole 
will  this  is  held  to  be  a  gift  in  perpetuity,  but  the  testator  has  not  specified 
out  of  what  particular  property  or  fund  the  annual  sum  is  to  be  provided, 
the  annuitant  is  entitled  to  the  best  security  to  be  obtained  {Hill  v.  Rattey, 
2  J.  &  H.  634 ) ;  but  see  Vickery  v.  Evans  (33  Be.  376).  See  also  Hedges 
V.  Harpur  (3  De  G.  &  J.  129);  Mansergh  v.  Campbell  (3  De  G.  &  J.  232); 
Hawkins,  Constr.  Wills,  125. 

An  annuity  bequeathed  out  of  personalty  is  not  within  sect.  42  of  the  Arrears,  sta- 
Statute  of  Limitations  (3  &  4  Will.  4,  c.  27);  and  where  the  residuary  tations^seas 
personalty  remained  unapplied,  payment  of  arrears  of  such  an  annuity  has  25, 40, 42. 
been  ordered,  as  against  residuary  legatees,  after  thirty-seven  years  of  in- 
sufficient payments  {Re  AshivelVs  Will,  Job.  112);  nor  does  that  section 
apply  to  an-ears  of  an  annuity  charged  upon  a  reversionary  interest  in  land, 
so  long  as  the  interest  continues  reversionary  (  Wheeler  v.  Hon-ell,  3  K.  & 
J.  201),  or  to  a  case  where  real  estate  is  vested  in  trustees  upon  trust  to  pay 
an  annuity  (Ze?JJis  v.  Buncombe,  29  Be.  175)  ;  nor  does  sect.  40  apply  to  a 
case  where  the  executor  in  his  residuary  account  stated  that  he  had  retained 
a  legacy  in  trust  (sect.  25)  for  the  legatee  {Tyson  v.  Jackson,  30  Be.  384); 
but  a  devise  "  subject  to  legacies"  does  not  create  a  trust  (sect.  25)  for 
payment  so  as  to  take  the  case  out  of  sect.  40  {Jacquet  v.  Jacquet,  27  Be. 
332;  Bickinson  v.  Teasdale,  1  D.  J.   &   S.  52;   Proud  v.  Proud,  32 
Be.  234). 

As  a  general  rule,  an  annuitant  under  a  will  is  not  allowed  interest  on 
the  arrears  of  his  annuity  {Booth  v.  Coulton,  2  Gif.  514). 

Another  point  which  has  frequently  occurred  in  gifts  of  annuities  is,  income  of 

whether,  in  the  event  of  the  annual  income  of  the  estate  or  fund  out  of  ^^^^  inade- 
quate. 
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—        tian  namel  his  wife,  and  the  survivor  of  them,  for  their  lives 
and  the  life  of  such  survivor :  vrhich  several  annuities  shall  com- 
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which  the  annuity  is  payable  proving  inadequate  for  the  purpose,  the 
corpus  or  capital  is  applicable  to  supply  the  deficiency. 

The  question  is  entirely  one  of  intention,  to  be  gathered  from  the  words 
of  the  particular  will.  If  the  annuity  is  made  payable  out  of  the  rents  and 
profits  of  real  estate  devised  to  trustees,  who  are  directed  on  the  death  of 
the  annuitant  to  convey  the  estate  to  others  {Foster  v.  Smith,  1  Ph.  629), 
or  out  of  the  interest,  dividends  and  produce  of  a  fund,  followed  by  a  trust 
to  transfer  the  corpus  on  the  death  of  the  annuitant,  expressed  in  words 
indicating  an  intention  to  leave  the  corpus  undiminished  {Earle  v.  Belling- 
ham,  24  Be.  445),  or  if  the  testator  in  any  way  manifests  an  intention  that 
the  fund  shall  be  preserved  in  its  integrity  during  the  life  of  the  annui- 
tant, and  in  that  state  go  over  {Baiter  v.  Baker,  6  H.  L.  C.  616;  6  W.  E. 
410;  and  see  2  D.  M.  &  G.  655),  then  the  corpus  is  not  applicable  to  make 
good  the  deficiency.  See  also  Miller  v.  Huddlestone  (3  M'N.  &  G.  513); 
Hindle  v.  Taylor  (20  Be.  109),  Addecott  v.  Addecott  (29  Be.  460)  ; 
Sheppard  v.  Sheppard  (32  Be.  194).  But  where  real  estate  is  devised 
subject  to  and  chargeable  with  the  payment  of  an  annuity  (Picard  v. 
Mitchell,  14  Be.  103;  By  am  v.  Sutton,  19  Be.  556 ;  but  see  Philipps  v. 
Philipps,  8  Be.  193),  or  "  from  and  after  payment  "  of  an  annuity  "and 
subject  thereto  "  {Birch  v.  Sherratt,  L.  R.,  2  Ch.  App.  644),  or  if  the 
testator  directs  the  setting  apart  or  the  investment  of  so  much  money  as 
will  produce  a  certain  annual  sum  {May  v.  Bennett,  1  Rus.  370 ;  Wright 
V.  Callender,  2  D.  M.  &  G.  652;  Mills  v.  Dremitt,  20  Be.  632;  Miner  v. 
Baldwin,  1 S.  &  G.  522;  Bright  v.  Larcher,  3  De  G.  &  J.  148),  or  if  the 
testator  directs  that  not  only  the  interest  of  a  fund,  but  the  fund  itself,  is 
to  be  held  in  trust  to  pay  an  annuity  {Hickman  v.  TJpsall,  2  Gif.  124),  or 
if  there  be  a  gift  of  rents  and  profits  or  income,  without  restriction  as  to 
time,  for  the  purpose  of  meeting  the  annuity,  followed  by  a  gift  over  of 
the  residue  {PhilUpsx.  Gutteridge,  1  N.  R.  3,  11  W.  R.  12  ;  but  compare 
Stelfox  V.  Sugden,  Joh.  234),  then  the  corpus  is  applicable  to  make  good 
the  deficiency.  See  also  Perkins  v.  Cooke,  2  J.  &  H.  393 ;  Upton  v.  Vanner, 
1  Dr.  &  S.  594;  Tarhottom  v.  Earle,  11  W.R.  680;  Howarthv.  Rotliwell, 
30  Be.  516,  in  a  note  to  which,  at  p.  519,  numerous  cases  on  this  subject 
are  collected. 

And,  as  to  marshalling  funds  or  estates  for  the  payment  of  annuities, 
see  Fielding  v.  Preston  (1  De  G.  &  J.  438);  Tates  v.  Yates  (28  Be.  637). 

Where  an  annuity  was  left  to  A.,  to  be  paid  by  the  testator's  executor 
and  residuary  legatee  B.,  who  was  empowered  to  require  A.  to  attend 
personally  at  a  particular  place  to  give  receipts;  it  was  doubted  whether 
Buch  a  condition  was  good;  but  whether  good  or  not,  it  was  held  that  the 
annuity  was  assignable  {Arden  v.  Goodacre,  11  C.  B.  883). 

Annuities  given  by  will  are  not  required  to  be  registered.  See  18  &  19 
Vict.  c.  15,  s.  14. 
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mence  from  my  death,  and  be  paid  quarterly,  without  deduc-        — 
tion  (e)  :  And  I  direct  my  said  trustees  to  set  apart,  within  Direction  to 

Annuities  should,  in  general,  be  given  free  from  legacy  duty  (11  Jarm. 
Byth.  468). 

A  gift  by  will  of  an  annuity  "  clear  of  all  taxes  and  deductions,"  or  of  Gift  of  an 
a  rent-charge  "  clear  of  legacy  duty  and  every  other  deduction  whatsoever,"  "'^"ee  from 

will  not  exempt  the  person  entitled  to  the  annuity  or  charge  from  payment  taxes :"  aii- 

./  o  i    .-  nuitant  pavs 

of  the  property  or  income-tax.  See  5  &  6  Vict.  c.  35,  ss.  73,  102;  16  &  17  tlieincome- 
Vict.  c.  34.  The  thing  that  is  given  is  the  thing  that  is  to  pay  the  tax  **^" 
(  Wall  V.  Wall,  15  Sim.  513) ;  and  income-tax  is  not  properly  a  deduction 
out  of  the  estate  or  legacy,  but  a  charge  which  the  legislature  has  fixed  on 
the  person  himself  who  receives  the  benefit  {Lethiridge  v.  Thurlorv,  15 
Be.  335).  See  also  Sadler  v.  Richards  (4  K.  &  J.  302);  Abadam  v. 
Abadam  (33  Be.  475).  But  a  testator  may  so  explain  the  word  "deduc- 
tion" as  to  show  that  he  intends  it  to  include  income-tax,  and  then  effect 
will  be  given  to  his  intention  (_Turner  v.  MuUineux,  1  J.  &  H.  335). 
Where  a  testator  devised  a  mansion  and  lands  to  his  wife  for  life,  and 
directed  his  trustees,  out  of  the  rents  of  other  real  estates,  during  the  wife's 
life  to  insure  and  repair  and  pay  all  taxes,  parliamentary,  parochial  or 
otherwise,  affecting  the  hereditaments  given  to  his  wife,  it  was  held  that 
income-tax  came  within  the  words  "  affecting  the  hereditaments,"  that  the 
direction  did  not  contravene  the  terms  of  the  income-tax  Acts,  and  that 
the  trustees  were  bound  to  pay  the  income  or  property-tax  payable  in  re- 
spect of  the  widow's  interest  (^Lord  Lovat  v.  Duchess  of  Leeds,  2  Dr.  & 
S.  62).  And  where  lands  were  devised  to  trustees  to  the  use  that  M.  should 
receive  during  her  life  one  yearly  rent-charge  of  2,200Z.,  to  be  charged  upon 
and  issuing  out  of  the  lands  mentioned,  to  be  paid  half-yearly  "  without  any 
deduction  or  abatement  whatsoever,  on  account  of  any  taxes,  charges  or 
assessments  already  or  to  be  thereafter  taxed,  charged,  assessed  or  imposed 
on  the  same  hereditaments,  or  on  the  said  rent-charge  of  2,200?.,  or  on  the 
said  M.  or  her  assignees  in  respect  thereof,  by  authority  of  parliament,  or 
otherwise  howsoever,"  it  was  held,  that  M.  was  entitled  to  receive  the  rent- 
charge  in  full,  without  any  deduction  in  respect  of  income-tax  {Festing  v. 
Taylor,  3  B.  &  S.  235).  These,  however,  were  cases  of  mere  bounty ;  but 
a  contract  for  the  payment  of  an  annuity  or  rent-charge  in  full,  without 
deducting  the  tax,  is  void,  so  far  as  the  latter  proviso  is  concerned ;  and, 
consequently,  notwithstanding  that  there  be  an  express  trust  for  payment 
of  the  annuity  or  rent-charge  in  full,  the  income-tax  must  be  borne  by  the 
annuitant  or  donee  of  the  charge  {Floyer  v.  Bankes,  11  W.  R.  630;  2  N. 
R.  7). 

(e)  Where  the  time  of  first  payment  is  fixed  by  the  will,  the  payment  Time  of  com- 
must,  of  course,  be  made  as  directed,  if  the  executor  be  satisfied  of  the  ^Xflr^^ay- 
sufiiciency  of  the  estate  to  answer  debts  and  legacies  ;  but  if  no  time  of  ment  of  an- 
payment  is  fixed,  an  annuity  commences  from  the  day  of  the  testator's 
death,  and  the  first  payment  is  to  be  made  at  the  end  of  twelve  months 
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twelve  calendar  months  after  my  decease,  in  their  names,  in 
the  Consolidated  and  Reduced  Three  per  Cent.  Stocks  {/),  or 
in  one  of  those  stocks  (and  not  in  any  other  investment)  funds 
sufficient  at  the  period  of  appropriation  for  answering  the  said 
annuities,  and  in  the  meantime  to  pay  the  same  annuities  out  of 
the  said  residue ;  And  I  declare,  that  sums  proportionate  to 
such  parts  of  the  current  quarter  as  shall  have  elapsed  at  the 
deaths  of  the  respective  annuitants,  shall  be  paid  to  their  re- 
spective executors  or  administrators  (^),   at  the  end   of  one 
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from  that  day  (2  Wms.  Exors.  1288 ;  Houghton  v.  FranUin,  1  S.  &  S, 
392;  and  see  Trimmer  v.  Danby,  jJost,  p.  160).  But  it  seems  doubtful 
whether  this  rule  would  hold  in  a  case  where  the  annuity  is  given  out  of  a 
residue  {Storer  v.  Prestage,  3  Mad.  168).  And  as  to  the  distinction  in 
this  respect  between  an  annuity  and  a  legacy  for  life,  see  Gibson  v.  Bott 
(7  Ves.  96). 

To  say  that  the  first  quarterly  or  half-yearly  pa}Tnent  of  an  annuity 
shall  be  made  at  a  given  period,  does  not  necessarily  imply  that  the  annuity 
is  to  commence  from  the  commencement  of  the  quarter  or  half-year 
terminating  at  such  day  of  payment.  For  instance,  where  a  testator  gave 
an  annuity  to  A.  for  life,  and  directed  the  first  payment  to  be  made  within 
one  month  from  his  (the  testator's)  death,  the  annuity  was  held  to  com- 
mence from  the  death  of  the  testator ;  and  though  the  first  year's  payment 
was  to  be  made  at  the  appointed  time,  the  second  annual  payment  did  not 
become  due  until  the  end  of  the  second  year  (^Irvin  v.  Ironmonger,  2  R.  & 
M.  531).  It  will  be  observed,  that,  in  this  case,  to  have  held  the  annuity 
to  be  payable  continuously  from  the  first  payment,  would  have  had  the 
effect  of  giving  it  a  commencement  in  the  lifetime  of  the  testator.  See 
also  Williams  v.  Wilson  (5  N.  R.  267),  as  to  apportionment  of  the  first 
payment  of  an  annuity  directed  to  be  paid  on  the  usual  quarter  days. 

(/)  Where  an  annuity  is  payable  quarterly,  it  is  convenient  that  the 
fund  appropriated  for  the  payment  of  it  should  be  composed  of  Three  per 
Cent.  Consols,  and  Three  per  Cent.  Reduced,  in  equal  proportions,  and 
then  the  half-yearly  dividends  on  the  two  investments  alternately  yield  the 
quarterly  sums  required  for  the  annuity. 

(^)  Prior  to  4  &  5  Will.  4,  c.  22,  annuities  were  not  apportionable 
( Wilson  V.  Harman,  2  Ves.  s.  672,  Amb.  279 ;  Pearly  v.  Smith,  3  Atk. 
260;  Sherrard  v.  Sherrard,  3  Atk.  502;  Rashlcigh  v.  Master,  3  Br.  C. 
101 ;  Webh  v.  Lord  Shaftesbury,  1 1  Ves.  36 1 ), except  when  they  were  payable 
for  the  maintenance  of  infants  {Hay  v.  Palmer,  2  P.  W.  501 ;  Rcynish  y. 
Martin,  3  Atk.  330;  Sheppard  v.  Wilson,  4  Ha.  395),  or  of  married 
women  living  apart  fron  their  husbands  {HokbU  v.  Hanforth,  2  W.  Bl. 
1016;  and  see  Anderson  v.  Dwyer,  2  Sch.  &  Lef.  303).  If  an  annuitant 
died  before,  or  even  on,  the  day  of  payment,  his  representative  could  not 
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calendar  month  after  their  respective  deaths.     And  as  to  the  ,^,^.  — — 

'^  Ultimate 

said  RESIDUE,  subiect  to  the  trust  and  direction  aforesaid  (but  trust  for  bro- 

'  ''  ^  thers  and  sis- 


ters equally— 


claim  any  sum  for  the  elapsed  portion  of  the  current  year,  half-year  or 

quarter  (as  the  case  might  he),  the  annuity  not  being  due  until  the  end  of 

such  day,  i.  e.  at  midnight.     On  the  subject  of  apportionment  previously 

to  the  recent  Act,  see  the  very  fall  and  able  note  to  Ex  parte  Smyth, 

(1  Sw.  337—357).     See  also  Warden  v.  Ashhurner,  2  De  G.  &  S.  366. 

The  law  upon  this  subiect,  however,  is  now  regulated  by  the  above  4  &  5  win.  4, 

o^  c22  resoect- 

statute  (4  &  5  Will.  4,  c.  22),  which  came  into  operation  on  16  June,  1834.  (^g  t'^g  ap- 

The  object  of  this  Act  is  twofold  :  first,  to  extend  the  remedies  of  11  Geo.  2,  portionment 

•"  _  '  _  .  .  of  rents,  an- 

c.  19,  to  the  representatives  of  lessors  not  strictly  tenaiits  for  life,  and  to  nuities,  &c. 

lessors  whose  interests  determined  by  the  death  of  cestuls  que  vie  ;  secondly 
to  apportion  rents,  annuities  and  other  payments  not  apportionable  unless 
express  provision  be  made  for  the  purpose.  The  intention  of  the  Legis- 
lature, as  gathered  from  the  preamble  to  the  Act,  was  to  apply  generally 
to  periodical  payments  the  principle  of  apportionment  in  respect  of  time  : 
but  owing  to  the  unhappy  phraseology  employed  in  the  sections  of  the 
Act,  this  intention  has  only  partially  been  carried  out.  The  person  entitled 
to  the  rent,  annuity  or  other  payment  is  able  to  recover  the  proportionate  part 
only  (sect.  2)  "  when  the  entire  portion  of  which  such  apportioned  parts 
shall  form  part  shall  become  due  and  paj'able,  and  not  before  ;"  the 
part  is  not  due  until  the  whole  is  due,  and  if  the  entire  portion  never 
becomes  payable  the  Act  does  not  apply  ;  and  thus  the  ordinary  case  of  an 
annuitant  for  life  (one  of  the  principal  cases  wh4ch  the  statute  was  in- 
tended to  remedy)  is  excluded  from  the  benefit  of  the  Act  {Reg.  v.  Jyords  of 
Treasury,  in  re  Queen  Dowager's  Annuity ,  16  Q.  B.  357),  which  applies  only  as  to  whe- 
where  the  rent,  annuity  or  other  payment  still  remains,  and  is  a  continuing  ther  the  pay- 
and  subsisting  payment,  after  the  determination  of  the  interest  of  the  per-  be  a  con- 
son  between  whom  and  the  next  recipient  the  apportionment  has  to  be  ment?^  ^^' 
made.  The  words  above  quoted  contemplate  "  a  case  where  the  party  who 
has  to  pay  will  have  to  pay  for  the  whole  period  to  some  one,  and  not 
a  case  where  the  payment  entirely  ceases  with  the  determination  of  the 
interest  of  the  person  receiving  the  apportionment,  and  where  the  entire 
portion  of  which  this  forms  a  part  never  does  become  due  or  payable" 
(Lowndes  v.  Lord  Stamford,  18  Q.  B.  439).  But  in  Carter  v.  Taggart, 
(16  Sim.  447),  where  a  testator  directed  a  fund  to  be  formed  by  investing 
the  rents  of  his  estates  in  bank  annuities,  and  charged  the  fund  with  the 
payment  of  150Z.  a  year  to  his  wife  for  her  life,  it  was  held  that  the 
testator's  widow  was  to  have  so  much  of  the  dividends  of  the  accumulating 
fund  as  would  be  equal  to  150Z.  a  year.  "  The  Act  directs  dividends  to  be 
apportioned  between  the  tenant  for  life  of  the  fund  from  which  they  accrue, 
and  the  remainderman.  And  the  fact  that  the  fund  is  an  accumulating 
one,  and  therefore  the  dividends  of  it  are  perpetually  varying  in  amount, 
does  not  vary  the  case.  The  Act  creates  an  apportionment,  but  the  time 
for  making  it  does  not  airive  until  another  dividend  becomes  due"  (16  Sim. 
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inclusive  of  the  funds  to  be  set  apart  pursuant  to  such  direction, 
when  and  as  the  respective  annuities  payable  thereout  shall 

449).  And  in  Trimmer  v.  Baniy  (23  L.  J.,  Ch.  979;  2  W.  K.  380), 
where  a  testator  (the  painter,  J.  M.  W.  Turner)  gave  an  annuity  to  the 
defendant  for  her  life,  without  any  direction  as  to  the  period  of  payment, 
and  it  was  ordered  by  the  Court  that  the  first  payment  should  be  made  at 
the  end  of  one  year  from  testator's  death,  but  the  annuitant  died  eight  days 
before  the  end  of  the  year.  Sir  M.  T.  Kindersley,  V.-C,  held  that  the 
annuity  must  be  apportioned ;  the  Vice-Chancellor,  in  his  judgment,  con- 
sidered at  length  the  scope  and  meaning  of  the  Apportionment  Act,  and 
came  to  the  conclusion,  that  to  exclude  from  its  application  the  case  where 
the  interest  was  only  in  the  first  annuitant,  and  to  confine  it  to  the  case 
where  the  annuity  was  to  be  continued  indefinitely,  would  be  to  entirely 
prevent  the  benefit  intended  to  arise  from  the  Act.  Without  impugning 
any  of  the  previous  cases,  His  Honour,  "  could  not  agree  in  the  observation 
that  the  annual  payments  must  be  so  given  as  in  terms  directed  specifically 
to  continue  after  the  death  of  the  annuitant"  (2  W.  K.  381). 

The  Act  extends  to  these  two  classes  of  cases :  first,  under  the  earlier 
words,  whenever  a  lease  was  made  after  the  Act,  whether  by  tenant  in  fee 
or  for  life,  or  under  a  power,  there  would  be  an  apportionment,  even  though 
the  life  interest  in  respect  of  which  the  apportionment  was  to  take  place 
should  have  been  created  by  an  instrument  executed  before  the  Act. 
Secondly,  under  the  remaining  words,  there  would  also  be  an  apportion- 
ment of  all  rents,  whe^er  created  before  or  after  the  passing  of  the  Act, 
in  which  a  life  interest  was  created  by  an  instrument  subsequent  to  the 
statute.  In  short,  the  statute  reaches  all  cases  where  either  the  lease  re- 
serving the  rent,  or  the  instrument  creating  the  life  interest,  is  subsequent 
in  date  to  the  Act  {Plummer  v.  Mliiteley,  Job.  585) ;  in  which  case  a 
power  of  leasing  contained  in  a  settlement  dated  before  the  Act  was  exer- 
cised after  the  Act,  and  the  rents  were  held  to  be  apportionable.  See  also 
Wardrvper  v.  Outfield  (3  N.  R.  410)  ;  Llewellyn  v.  Rous  (L.  E.,  2  Eq. 
27). 

It  seems  then  that  the  leaning  of  the  Equity  Courts  in  the  present  day 
is  to  put  a  broad  and  liberal  construction  upon  the  Apportionment  Act. 
But  in  the  unsettled  state  of  the  decisions  on  the  subject,  it  is  proper  to 
insert  a  clause  expressly  directing  apportionment,  where  it  is  intended  that 
it  shall  take  place,  or  expressly  negativing  it  in  other  cases.  Where  the 
annuity  is  computed  from  the  testator's  death,  it  seems  fair  that  it  should 
continue  payable  down  to  the  death  of  the  annuitant ;  but  not  so,  where 
the  first  payment  is  directed  to  be  made  on  one  of  certain  quarterly  or 
half-yearly  days  occurring  next  after  the  testator's  decease,  as  this  real 
gain  of  an  early  payment  may  well  be  taken  to  counterbalance  the  possible 
loss  to  the  legatee  at  the  end  of  his  time  of  enjoyment.  See  however 
Williams  v.  Wilson  (5  N.  R,  267),  as  to  apportionment  of  the  first 
payment. 
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drop),  Upon  trust  to  pay  or  transfer  the  same  to  and  equally        — 

among  my  brothers  and  sisters  [names'\  ;  the  respective  shares  sister's  shares 

The  interest  of  money  advanced  is  considered  as  accruing  due  de  die  in  Interest. 
diem,  and  is  therefore  apportionable,  independently  of  the  statute  {Re 
Rogers's  Trusts,  1  Dr.  &  S.  338 ;  but  see  Re  Brettle,  2  D.  J.  &  S.  79,  as 
to  interest  payable  to  a  married  woman  for  her  separate  use  without  po"wer 
of  anticipation)  :  this  is  true  even  though  the  money  be  invested  on  mort- 
gage on  real  security ;  and  it  is  suggested  (8  Jur.,  N.  S.,  pt.  2,  p.  536)  that 
the  way  out  of  the  existing  difficulties  as  to  apportionment  is  to  enact  that 
rents  shall  in  that  respect  be  considered  as  accruing  due  from  day  to  day. 

But,  under  the  general  law,  a  legatee  for  life,  of  the  income  of  property  Public  secu- 
invested  at  the  time  of  his  decease  in  the  public  securities,  dying  before  "'  **' 
one  of  the  half-yearly  days  of  payment,  would  not  be  entitled,  without  an 
express  direction  in  the  will,  to  any  part  of  the  half-yearly  dividend  be- 
coming due  on  that  day ;  supposing,  of  course,  the  case  not  to  be  within 
the  above  Act,  which,  in  cases  to  which  it  is  applicable,  enables  the  exe- 
cutor to  receive  an  apportioned  part.  But  dividends  on  stock  falling  due 
on  the  day  of  the  death  of  a  person,  owner  for  life  of  the  stock,  belong  to 
his  estate  {Paton  v.  Sheppard,  10  Sim.  186). 

Where  a  testator's  estate  is  directed  to  be  converted,  the  price  received 
for  securities  sold  varies  according  to  the  distance  from  the  last  payment 
of  dividend ;  but  there  is  no  equity  to  an  apportionment  between  tenant  for 
life  and  remainderman  of  the  purchase-money  arising  from  the  sale  of  se- 
curities realized  between  dividend  days  {Scholefieldy.  Redfern,  2  Dr.  &  S. 
173  ;  and  see  Freman  v.  Whitiread,  L.  R.,  1  Eq.  266). 

In  order  to  exclude  apportionment  in  cases  within  the  statute,  an  express  Exclusion  of 
direction  that  there  shall  be  none  is  required  ;  or  at  least  that  the  terms  of  ment,  ex- 
the  gift  shall  be  so  specific  that  apportionment  is  clearly  inconsistent  there-  P"*^  direc- 
with.     Inference  from  the  general  tenour  and  context  of  the  will  is  not  sary. 
sufficient  to  exclude  the  operation  of  the  statute  (^Tyrrell  v.  Clark,  2 
Drew.  86). 

It  has  been  held  that  this  Act  does  not  extend  to  parol  demises  {Re  Parol  de- 
MarUy,  4  M.  &  C.  484 ;  see  also  Cattley  v.  Arnold,  IJ.  &  H.  651).    But,  ^^^' 
independently  of  the  statute,  where  entailed  lands  had  been  let  by  parol  to 
tenants  from  year  to  year,  it  was  held,  that,  on  the  decease  of  the  tenant  in 
tail,  his  personal  representative  was  entitled  to  an  apportioned  part  of  the 
rent  to  the  period  of  his  decease,  under  the  Act  of  11  Geo.  2,  c.  19  {Kevill 
V.  Davies,  15  Sim.  466).    And  see  Mills  v.  Trumper  (L.  R.,  1  Eq.  671, 
reversed  by  the  Lords  Justices,  11  Feb.  1869).    As  to  a  letting  from  year 
to  year,  see  4  Jarm.  Byth.  342  ;  and  as  to  apportionment  in  respect  of  Dower, 
dower,  see  Harrop  v.  Wilson  (34  Be.  166). 

The  statute  applies  to  cases  in  which  the  interest  of  the  person  is  termi-         ' 

nated  by  his  own  death  or  by  the  death  of  another :  but  does  not  apply  as 
between  the  real  and  personal  representatives  of  a  deceased  owner,  whose 
interest  is  not  terminated  at  his  death  {Browne  v.  Amyot,  3  Ha.  173).   The 
W.  M 
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rate  use.  as  separate  property,  free  from  marital  control,  and  their  re- 
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death  of  the  person  interested  in  the  rent  or  other  payment,  the  event  on 
which  the  apportionment  is  to  take  place,  must  he  a  death  occasioning  the 
determination  of  the  interest  {ib.  183).  See  also  Older  sham  y.  Holt,  12 
A.  &  E.  590;  Beer  t.  Beer,  12  C.  B.  60,  IGVur.  %^;  and  R\  Clulom'i 
Estate,  3  K.  &  J.  689.  Thus,  if  a  person  dies  on  tie  1st  of  February, 
seised  of  lands  of  inheritance  held  by  lease,  under  which  the  rent  becomes 
due  at  Midsummer  and  Christmas,  the  heir,  or  devisee,  of  the  land,  would 
be  entitled  to  the  entire  rent  of  the  current  half-year,  without  any  right  in 
the  executor  or  administrator  to  claim  the  portion  of  such  half-year  which 
elapsed  in  the  lifetime  of  the  deceased  owner,  namely,  from  the  25th  of 
December  to  the  1st  of  February.     See  also  Wms.  Exors.  782. 

The  act  applies  to  the  case  of  the  expiration  of  a  term  of  years  in  trus- 
tees to  accumulate  rents  for  payment  of  debts,  legacies  and  charges,  with 
remainder  to  a  tenant  for  life  (^St.  Atihyn  v.  St.  Auhjn,  1  Dr.  &  S.  611 ; 
Wheeler  v.  Tootel,  L.  K.,  3  Eq.  571);  but  it  applies  only  to  rents  reserved 
at  fixed  periods,  and  not  to  royalties  upon  the  selling  of  ore  gotten  from  a 
mine,  payable  at  uncertain  periods  {St.  Auhyn  v.  St.  Aubyn,  ubi  sup.  ; 
but  see  Llewellyn  v.  Rous,  L.  R.,  2  Eq.  27). 

Where  lands  were  let  from  Lady  Day  at  a  yearly  rent,  payable  on  the 
four  usual  quarterly  days,  and  the  tenant  for  life  died  on  the  1st  July,  1857 
(on  the  seventh  day  of  the  second  quarter,  which  contained  ninety-seven 
days ),  it  was  held  that  the  tenant  for  life  was  entitled  to  the  whole  of  the 
quarter's  rent  from  the  25th  March  to  the  24th  June,  and  to  -^  of  the 
annual  rent,  in  respect  of  the  seven  days  from  the  24th  June  to  the  1st  July. 
The  question  was,  whether  in  respect  of  the  seven  days  the  year's  rent  or 
the  quarter's  rent  should  be  apportioned ;  in  other  words,  whether  the 
tenant  for  life  was  entitled  to  jl^  or  ^  of  \  {=^.  The  V.-C.  Kinder sley 
considered  that  it  was  the  yearly  rent  that  was  apportionable  (  Wellesley 
V.  Mornington,  V.  C.  K.  in  Chambers,  1859). 

See  also  Hartley  v.  Allan  (6  W.  R.  407),  Re  Maxwell's  Trusts  (1  H. 
&  M.  610),  as  to  dividends  on  shares  in  companies  payable  at  fixed  periods, 
which  were  held  to  be  within  4  &  5  Will.  4,  c.  22;  Lord  Londesborough  v. 
Somerville  (19  Be.  295);  Bulkeley  v.  Stephens  (3  N.  R.  105).  But  the 
following  were  not  within  that  statute:  Lowndes  v.  Lord  Stamford  (18  Q. 
425,  salary  of  manager  holding  office  during  joint  lives  of  himself  and  em- 
ployer); Peers  v.  Sneyd  (17  Be,  156,  rents)  ;  Re  Lamton  Estates  (L.  R., 
3  Eq.  469,  dividends  on  funds  paid  into  Court  under  the  Lands  Clauses 
Act). 

As  to  proof  for  the  proportionate  part  of  payments,  falling  due  at  fixed 
periods,  for  which  an  adjudicated  bankrupt  is  liable,  see  sect.  150  of  the 
Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134). 

On  the  subject  of  apportionment,  reference  may  also  be  made  to  the 
cases  cited  in  12  Be.  317,  n.;  and  to  the  following  authorities;  1  Hayes, 
Conv.  333;  Burton,  Compend.  342  (n.)  ;  Sidney  Smith's  Ch.  Pr.  1142;  2 
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spective  receipts  to  be  sufficient  discharges  to  my  said  trustees        — 

for  the  same.     And  I  declare  that  the  receipts  of  my  said  Power  ena- 
trustees  for  such  moneys,  stocks,  funds  and  securities  as  shall  to  give  re- 
be  paid  or  transferred  to  them  by  virtue  of  my  will  shall  effec-  '^^^ 
tually  discharge  the  persons  paying  or  transferring  the  same 
from  liability  to  see  to  the  application  thereof  (A).     And  I  indemnity  of 
DECLARE  that  my  said  trustees  shall  be  answerable  for  their 
own  respective  acts,  receipts  and  defaults  only,  and  shall  be  at 
liberty  to  retain  and  to  allow  to  each  other,  out  of  moneys 
coming  to  their  hands  by  virtue  of  my  will,  all  expenses  in- 
curred in  executing  the  trusts  thereof  (i),     I  declare  that  in  Power  to  bro- 

fill,.  T  n    •  c  -T  p  thers  and 

case  01  the  death  in  my  lifetime  of  my  said  trustees  or  any  of  sisters,  and 
them,  or  after  my  decease,  on  the  death,  refusal,  unfitness,  in-  &c.  to  ap- 
capacity,  or  retiring  from  the  trusteeship  of  the  said  trustees,  ^uste^T 
or  any  of  them,  or  of  any  trustees  or  trustee  to  be  appointed 
under  this  clause,  or  by  a  Court  of  competent  jurisdiction  or 
otherwise   according  to  law,  it   shall  be  lawful  for  my  said 
brothers  and  sisters  and  the  survivors  and  survivor  of  them 
(and  as  to  my  said  sisters  notwithstanding  {k)  coverture),  and 
after  the  death  of  such  survivor  for  the  capable  trustees  or 
trustee,  if  any,  for  the  time  being  of  my  will,  whether  refusing 
further  to  act  or  not,  and,  if  none,  for  the  executors  or  admi- 
nistrators, or  any  or  either  of  them  (I)  \or,  for  the  acting  exe- 
cutors or  executor  for  the  time  being  (m\  or  the  administrators 


Jarm.  Byth.  365—368,  n.  (Ji);  4  Jarm.  Byth.  338—345;  and  the  notes  to 
Clun's  Case,  in  Tud.  L.  C.  R.  P.  248—259. 

(h)  See  note  (J),  ante,  p.  115. 

(i)  This  indemnity  clause  may  now  be  safely  omitted.  See  note  (5), 
ante,  p.  112. 

(Ji)  See  Sugd.  Pow.  155,  167. 

(J)  These  words,  "  or  any  or  either  of  them,"  are  introduced  to  obviate  power  to 

the  question,  whether,  as  this  is  a  bare  authority  given  to  persons  answering  appoint  new 

trustees. 
a  certain  description,  all  those  persons  must  not  concur  in  the  exercise 

of  it;  see  Sugd.  Pow.  126 — 128;  and  as  non-proving  or  non-acting  exe- 
cutors, &c.,  are  seldom  willing  to  concur,  the  want  of  these  or  equivalent 
expressions  has  often  created  great  difficulties ;  but  it  may  well  be  con- 
tended, that  a  party  named  an  executor,  who  neither  proves  nor  acts,  is 
not  an  executor.  And  see  now  20  &  21  Vict.  c.  77,  s.  79;  21  &  22  Vict. 
c.  95,  s.  16. 

(m)  In  this  power  the  word  "  proving  "  and  the  word  "  acting  "  are 
both  open  to  objection:  the  latter  word,  which  is  used  in  Lord  Cranworth'a 

M  2 
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Substituted 
clause  In  case 
23  &  24  Vict. 
c.  14S,  is 
relied  on. 


Clauses  re- 
lative to 
the  trustees 
named,  ex- 
tended to 
trustees  for 
the  time 
being. 

Appointment 
of  executors. 
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or  administrator  for  the  time  being],  of  the  last  deceased  trustee, 
from  time  to  time  by  deed  to  appoint  a  fit  person  or  fit  persons 
to  supply  the  place  of  the  deceased,  refusing,  unfit,  incapacitated 
or  retiring  trustee  or  trustees.  [Or,  I  declare  that  a  new 
trustee  or  new  trustees  of  this  my  will  may,  from  time  to  time, 
be  appointed  by  deed  by  my  said  brothers  and  sisters  [^names'],  or 
the  survivors  or  survivor  of  them  (and  as  to  my  said  sisters  not- 
withstanding coverture),  and  subject  as  aforesaid  in  the  manner 
prescribed  by  law  (w).]  I  declare  that  the  number  of  my  trus- 
tees may  from  time  to  time  be  increased  or  diminished,  but  so 

that  the  number  do  not  exceed or  be  less  than ,  and  that 

the  previous  clauses,  so  far  as  they  concern  my  trustees  here- 
inbefore named,  shall  extend  and  apply  to  the  trustees  and 
trustee  for  the  time  being  of  my  will  (o).  I  appoint  my  said 
brothers  [names']  to  be  executors  of  my  will.  And  I  revoke 
all  other  wills.     In  witness,  &c. 


As  to  the 

expression 
"  trustees  or 
trustee  for 
the  time 
being,"  &c. 


Act  (23  &  24  Vict.  c.  145,  s.  27),  and  in  Dav.  Conv.  (see  vol.  3,  pp.  168, 
663),  is  to  be  preferred:  but  it  is  manifest  that  where  all  the  executors  do 
not  prove,  it  may  not  be  easy  to  determine  who  are  the  "  acting  "  executors. 
The  words  "  for  the  time  being,"  though  not  used  in  Lord  CranworWi 
Act,  seem  to  be  necessary  (Sugd.  Pow.  126 — 128). 

in)  See  note  (a),  ante,  p.  129. 

(o)  Where  this  plan  is  adopted,  the  expression  throughout  the  previous 
parts  of  the  will  should  be  simply  "my  said  trustees;"  where  it  is  not 
adopted,  the  expression  should  be  "  the  trustees  or  trustee  for  the  time 
being  of  my  will." 

Or,  the  words  "  my  trustees  or  trustee"  may  be  used  throughout,  and  at 
or  near  the  end  of  the  will,  the  following  clause  introduced  : 

"  I  declare  that  the  expression  *  my  trustees  or  trustee'  shall 
be  construed  and  taken  to  mean  the  trustees  or  trustee  for  the 
time  being  of  my  will,  whether  original  or  substituted. 

Much  confusion  and  uncertainty  not  unfrequently  arise  from  want  of 
accuracy  or  unformity  in  this  particular.  Sometimes  in  the  same  will,  and 
with  reference  to  the  same  subject,  we  find—"  the  said  A.  B.  and  C.  D., 
and  the  survivor  of  them,  his  heirs,  executors,  administrators  and  assigns," 
— "  the  said  A.  B.  and  C.  D.,  and  the  survivor  of  them,  his  executors  and 
administrators," — "  the  said  A.  B.  and  C.  D.,  their  heirs,  executors,"  &c. — 
"  the  said  A.  B.  and  C.  D.  and  the  survivor  of  them,  their  heirs,  executors 
and  administrators,  and  the  trustees  or  trustee  to  be  appointed,"  &c. 
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No.  XI. 

Will  devising  Real  Estate  to  Trustees,  upon  Trusts 
for  raising  Money,  by  Mortgage,  in  aid  of  the  Per- 
sonal  Estate,  to  pay  Debts  and  Legacies;  and, 
subject  thereto,  for  the  Testator'' s  Son  and  his  Issue, 
in  strict  Settlement ;  and,  failing  such  Issue,  for 
raising  certain  Sums;  and,  subject  thereto,  for  col- 
lateral Relations. — Power  of  Leasing. — Specific 
Bequest  of  Leaseholds  for  Years,  and  other  Spe- 
cific Legacies.— ^Bequest  of  Annuities  and  Pecuniary 
Legacies — Devise  of  Mortgage  and  Trust  Estates. 
— Power  to  give  Discharges  to  Mortgagees  and 
others. — Power  to  appoint  new  Trustees, 

This  is  the  last  will  and  testament  of  me,  [testator's  pcviseof 

^  freeholds  and 

name  residence  and  quality\     I  devise  all  the  freehold  and  copyholds  to 

trustees • 

copyhold  manors,  messuages,  lands,  tenements  and  heredita- 
ments, to  which  I  may  be  entitled  at  my  decease,  with  their 
actual  and  reputed  appurtenances,  unto  and  to  the  use  of 
[trustees^,  their  heirs  and  assigns,  upon  the  trusts  following ; 
(namely).  Upon  trust,  in  the  first  place,  with  or  out  of  the  r;^°*'"**^ 
rents  and  profits  of  the  said  devised  estates,  or  by  mortgaging  (a)  money  by 

7  ^  mortgage,  in 

or  charging  the  same  or  a  competent  part  or  parts  thereoi,  to  aid  of  the 
raise,  in  aid  of  my  personal  estate  (if  insufficient),  so  much  tate,  to  pay 
money  as  shall  be  requisite  to  satisfy  my  funeral  and  testamen-         ' 


(a)  The  object  of  providing  a  fund,  in  aid  of  the  personal  estate,  may  of  limiting  a 
be  attained  by  limiting  a  term  of  years  only  to  the  trustees ;  but  while  that  ^^""  to  raise 
plan  has  the  advantage  of  giving  legal  estates  to  the  ulterior  takers,  and  payment  of 
consequently  of  superseding  the  necessity  for  a  future  conveyance  by  the  legacies, 
trustees,  it  is  not  so  well  adapted  to  the  present  mode  of  framing  mort- 
gages, which  are  commonly  made  to  embrace  the  fee-simple.     And  it  is 
besides  objectionable,  where  a  sale  is  contemplated,  inasmuch  as  the  lands 
cannot  be  sold  for  a  term  of  years,  however  long,  so  as  to  obtain  the  full 
value  of  the  fee ;  and,  of  course,  the  reversion  after  a  term  of,  say,  500  years, 
is  worthless. 
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—        tary  expenses  and  debts  (b),  and  the  annuities  and  pecuniary 

legacies  hereinafter  bequeathed,  together  with  the  expenses  of 


Freehold  and 
copyhold 
estates  of  de- 
ceased per- 
sons sub- 
jected to 
their  simple 
contract 
debts. 


11  Geo.  4  & 
1  WUl.  4, 
C.47. 


2  &  3  Vict. 
c.  60. 


11  &  12  Vict. 
c.  87. 

Operation  of 
8  &  4  Will.  4, 
C.104. 


(b)  By  3  &  4  Will.  4,  c.  104,  the  freehold  and  copyhold  estates  of  persons 
dying  on  or  since  the  29th  Augnst,  1833,  who  have  not  by  will  charged 
their  real  estates  with  the  payment  of  debts,  ai-e  constituted  assets  to  be 
administered  in  the  Courts  of  Equity  for  the  payment  of  debts,  due  as  well 
on  simple  contract  as  on  specialty ;  but  the  priority  of  specialty  creditors  is 
preserved  ;  for  it  is  provided,  that  creditors  by  specialty,  in  which  the  heirs 
are  bound,  shall  be  paid  before  any  of  the  creditors  by  simple  contract,  or 
by  specialty  in  which  the  heirs  are  not  bound.  Hence,  though  a  testa- 
mentary provision  for  the  payment  of  debts  is  not  now  dictated  by  the 
same  imperative  considerations  as  formerly,  yet  such  provisions  are  still  not 
without  their  use,  not  only  as  producing  a  more  fair  and  equal  distribution 
of  the  assets  (creditors  of  every  degree  claiming  under  a  general  charge  or 
trust  being  entitled  pari  passu ),  but  also  because  such  a  provision,  ac- 
companied by  a  proper  trust  or  power  of  sale,  may  supersede  the  necessity 
of  resorting  to  a  Court  of  Equity  in  order  to  effect  a  sale  of  the  estate. 
That  step  is  sometimes  rendered  necessary  by  the  nature  of  the  limitations 
to  which  the  estate  is  subjected :  as  where  the  devise  is  to  uses  in  strict 
settlement,  or  in  any  other  manner  in  favour  of  unborn  persons  or  minors, 
which  precludes  the  possibility  of  an  immediate  sale  without  the  aid  of  the 
Court,  in  all  those  cases  which  do  not  come  within  22  &  23  Vict.  c.  35, 
ss.  14—18.  The  11  Geo.  4  &  1  Will.  4,  c.  47,  facilitated  in  such  cases  the 
conveyance  of  the  legal  estate,  by  enabling  an  infant  heir  or  devisee  (s.  11), 
or  a  tenant  for  life,  or  other  person  having  a  limited  interest  vested  in  him  by 
devise  (see  Beale  v.  Tennent,  1  Drew.  65),  or  first  executory  devisee  (s.  12) 
under  the  direction  of  the  Court,  and,  after  a  decree  for  sale  for  payment 
of  debts,  to  convey  the  fee-simple  to  a  purchaser.  The  statute  does  not 
in  terms  provide  for  (1)  the  case  of  the  devisee  for  life,  or  owner  of  the 
limited  estate,  or  first  executory  devisee,  being  an  infant ;  nor  (2)  does  it 
authorize  the  Court  to  direct  mortgages  as  well  as  sales  of  estates  ;  nor  (3) 
does  it  extend  to  the  case  of  the  fee  being  vested,  subject  to  an  executory 
devise,  in  the  heir  by  descent  or  otherwise  than  by  devise.  In  the  two  first 
of  these  particulars,  the  deficiency  has  been  supplied  by  2  &  3  Vict.  c.  60, 
which  also  provides  (s.  2),  that  the  surplus  of  moneys  arising  from  such 
sale  or  mortgage  shall  devolve  in  the  same  manner  as  the  estate  so  sold  or 
mortgaged  would  have  done :  and  in  the  third  particular,  by  11  &  12  Vict, 
c.  87. 

The  operation  of  3  &  4  Will.  4,  c.  104,  is  co-extensive  with  a  testa- 
mentary charge  of  debts  ;  see  Hamer's  Devisees'  Case  (2  D.  M.  &  G.  373). 
It  was  not  the  object,  nor  is  it  the  operation  of  the  Act,  to  make  the  simple 
contract  debts  of  a  deceased  person  in  the  nature  of  mortgage  debts  or 
specific  charges  on  his  real  estate ;  it  makes  the  real  estate  assets  for  the 
payment  of  his  debts,  and  those  debts  constitute  a  general  charge  upon  the 
rpal  estate,  but  not  so  that  a  bond  fide  purchaser  from  the  heir  or  devisee 
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executing  this  trust,  and  to  apply  the  money  to  be  so  raised        — 
accordingly  ;  And,  subject  thereto.  In  trust  for  my  son  [name]  7-«nd,  snb- 

36ct  tncrstOf 

is  bound  to  see  to  the  application  of  the  purchase-money,  as  would  be  the  3  &  4  Will.  4, 
case  with  a  particular  mortgage  on  the  real  estate,  or  any  portion  thereof  "' 
{Xinderley  y.  Jervis,  22  Be.  1).  The  real  estate  being  thus  constituted 
assets  to  be  administered  by  the  Court,  according  to  the  priorities  specified 
by  the  statute,  all  the  incidents  of  assets  attach ;  the  real  estate  is  conse- 
quently liable  in  the  first  place  to  pay  the  debts  of  the  deceased  debtor  ; 
subject  thereto,  it  belongs  to  the  heir  or  devisee,  but  he  takes  no  beneficial 
interest  except  subject  to  and  after  payment  of  the  debts  of  his  deceased 
ancestor  or  testator  (iJ.  23).  Consequently,  judgment  creditors  of  the  heir 
or  devisee  (under  1  &  2  Vict.  c.  110,  s.  13)  have  no  priority  over  the  simple 
contract  creditors  of  the  ancestor  or  testator  in  respect  of  the  descended  or 
devised  estate  {ib.  34). 

The  Wills  Act  makes  no  alteration  in  the  law  which  made  real  estate  Order  in 
assets  for  the  payment  of  debts  ( Eddels  v.  Johnson,  1  Gif .  22).     The  order  to  be  applied 
of  application  of  the  several  assets  in  the  payment  of  debts  is  given,  2  Jarm.  ^?*^'^!5* 
Wills,  588.     But,  with  respect  to  residuary  devises  of  real   estate,   see  debts. 
Hensman  v.  Fryer  (L.  R.,  3  Ch.  App.  420),  where  it  was  held  that  where 
the  personal  estate  is  insufficient  for  the  payment  of  debts  and  legacies, 
pecuniary  legatees  and  the  residuary  devisee  contribute  rateably  to  the  pay- 
ment of  the   debts  which  the  general  personal  estate   is  insufficient  to 
satisfy.     (The  case  is  under  appeal  to  the  House  of  Lords). 

A  testator  ought  never  to  devise  real  estate  to  infants  or  unborn  persons,  Provision 

until  he  has  made  ample  provision  for  the  payment  of  his  debts  ;  and  where  made  for 

such  provision  is  made  out  of  real  estate,  means  should,  notwithstanding  payment  of 

"    debts,  before 
the  Act  22  &  23  Vict.  c.  35,  be  also  expressly  provided  for  effecting  a  sale  realty  de- 

or  mortgage,  or  both,  under  trusts  or  powers  properly  framed  for  the  pur-  ^^  '° 
pose.  Formerly,  this  precaution  was  requisite  only  where  there  were  cre- 
ditors by  specialty,  or  the  testator's  lands  were  by  the  will  subjected  to  the 
payment  of  debts,  but  under  the  existing  law,  it  applies  with  equal  force 
whether  there  is  any  such  charge  or  not,  as  creditors  by  simple  contract  are 
entitled  (as  before  mentioned),  in  the  absence  of  any  express  charge,  to 
have  the  estate  made  available  for  their  debts  by  means  of  a  sale,  under 
the  direction  of  the  Court ;  though  it  is  to  be  observed  that  creditors,  whose 
claims  are  founded  on  the  recent  statute,  have  no  lien  on  the  estate  in  the 
hands  of  an  alienee  of  the  heir  or  devisee,  which  creates  an  important 
difference  between  such  creditors  and  those  who  claim  under  a  general 
charge ;  though,  even  in  the  latter  case,  a  purchaser  for  money  or  a  mort- 
gagee is  exempt  from  seeing  to  the  application  of  the  money. 

See  further  as  to  the  liability  of  lands  in  fee  simple  to  debts,  the  note  to 
Taltaruni's  and  Seymor's  cases,  in  Tud.  L.  C.  R.  P.  648;  as  to  equitable 
assets,  Silk  v.  Prime,  and  the  notes  thereon  in  2  Tud.  L.  C.  Eq.  95 ;  and 
as  to  the  distinction  between  equitable  and  legal  assets.  Cook  v.  Gregsoii 
(3  Drew.  547);  Mutlow  v.  3futlow  (4  De  G.  &  J.  539 );  Wms.  Real  Assets, 
6;  and  see  Attorney- General  v.  Brunning {%  H.  L.  C.  256,  258,  265). 
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In  trust  for 
testator's  son 
and  his  issue, 
In  strict  set- 
tlement ; 
and,  failing 
such  issue, 


— upon  trust 
to  raise  and 
pay  certain 
sums ;  and, 
subject 
thereto. 


— In  trust  for 
collateral  re- 
lations. 


Power  to 
lease. 
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and  his  assigns  during  his  life,  without  (as  to  the  said  freehold 
hereditaments)  impeachment  of  waste  (c) ;  And  immediately 
after  his  decease  In  trust  for  the  first  and  every  other  son 
successively,  according  to  seniority  of  birth,  of  my  said  son, 
and  the  heirs  [or,  heirs  male]  of  the  body  of  each  such  son ; 
And,  failing  such  issue.  In  trust  for  the  daughters  of  my  said 
son,  equally,  as  tenants  in  common,  and  the  heirs  of  their 
respective  bodies,  with  trust  limitations  in  the  nature  of  cross 
remainders  between  such  daughters  and  the  heirs  of  their  re- 
spective bodies,  as  to  both  the  original  and  the  accruing  shares  ; 
And,  failing  such  issue.  Upon  trust,  with  or  out  of  the  rents 
and  profits  of  the  said  devised  estates,  or  by  mortgaging  or 
charging  the  same  or  a  competent  part  or  parts  thereof,  to  raise 
and  pay  to  the  respective  persons  or  classes  of  persons  next  here- 
inafter named  or  described,  if  living  at  the  time  of  the  failure  of 
the  antecedent  trusts,  the  respective  sums  of  money  which  imme- 
diately follow  their  respective  names  or  descriptions,  (that  is  to 

say)  {name,  Sfc.'],  £ ;  [name,  <^c.],  £ ,  &c.;  The  children 

of  my  sister  {name],  who,  either  before  or  after  the  time  last 
mentioned,  being  a  son  or  sons,  shall  attain  the  age  of  twenty- 
one  years,  or,  being  a  daughter  or  daughters,  shall  attain  that 

age  or  be  married,  £ apiece ;  The  children  of,  &c.,  £ 

apiece ;  And,  subject  thereto,  as  to  one  undivided  moiety  of  my 
said  devised  estates,  In  trust  for  my  brother  [name'],  his  heirs 
and  assigns ;  And  as  to  the  other  undivided  moiety  thereof.  In 
trust  for  my  nephews  [names'],  equally,  as  tenants  in  common, 
their  respective  heirs  and  assigns.  And  I  empower  my  trus- 
tees or  trustee  for  the  time  being,  during  the  life  of  my  said 
son  \_name],  with  his  consent  in  writing,  and  after  his  decease, 
and  during  the  minority  or  respective  minorities  of  any  infant 
tenant  or  tenants  in  tail  for  the  time  being  entitled  under  the 
trusts  aforesaid,  in  the  discretion  of  such  trustees  or  trustee,  to 
grant  leases  of  my  said  devised  estates  or  any  part  thereof, 
(but,  as  to  my  said  copyhold  estates  (c?),  first  obtaining  the 


Copyholds, 
waste. 


Copyholds, 
lease, for- 
feiture. 


(c)  This  clause  as  to  waste  is  properly  confined  to  the  freeholds,  because 
waste,  voluntary  or  permissive,  unauthorized  by  the  custom,  works  a  for- 
feiture of  copyholds  (Co.  Litt.  60,  a). 

(d)  In  the  absence  of  a  special  custom  to  the  contrary,  a  copyholder 
can,  without  licence,  lease  only  from  year  to  year  (Burt.  Comp.  §  1313). 
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requisite  licence  or  licences),  for  a  term  or  terms  not  exceeding         — 

[twent^z-onel  years  in  possession,  at  the  best  rent  or  rents,  to  be 
incident  to  the  immediate  reversion,  without  taking  any  fine  or 

premium.     I  devise  the  leasehold  messuage  in  which  I  now  Bequest  of 

reside,  situate  at ,  and  held  by  me   under  a  lease  dated,  dweiiing- 

&c.  (e),  with  the  appurtenances,  to  my  wife  [^name'],  for  her  foTufe*°and  ^ 

life,   if  my  term  therein  shall  so  long  endure,  and,  after  her  tatar's'sofr 

decease,  to  my  said  son  [name],  his  executors,  administrators  absolutely. 

and  assigns,   for  the  then  residue,   if  any,  of  such  term.     I  Bequest  of 

°      '  _  \  •'     ,  specific  lega- 

BEQUEATH  the  several  specific  legacies  following,  (namely) :  To  cies. 
my  said  wife,  all  the  wines,  liquors,  fuel  and  other  consumable 
household  stores  and  provisions  which  shall  belong  to  me  at  my 
decease,  for  her  absolute  use ;  To,  &c.     I  bequeath  to  the  Bequest  of 
several  persons  next  hereinafter  named,  for  their  respective 
lives,  the  several  annuities  which  follow  their  respective  names, 

(that  is  to  say):  To  my  said  wife  £ a  year,  in  addition  to  the 

provision  made  for  her  by  the  settlement  on  our  marriage  ;  To 

each  of  my  sisters  [names],  £ a  year;  To,  &c.   And  I  direct 

such  annuities  to  be  paid  in  equal  portions  on  the  four  usual 
quarterly  days  of  payment  of  rent,  and  the  first  portion  to  be 
paid  on  such  of  the  said  days  as  shall  occur  next  after  my  de- 
cease ;  but  proportionate  parts  of  the  said  annuities  shall  not  be 
payable  for  the  days  elapsed  at  the  deaths  of  the  respective  an- 
nuitants of  the  then  current  quarter  (  f^:  And  I  direct  funds  withdirec- 

,  .  ,   .        ,  /.  tiontoset 

to  be  appropriated  in  the  names  or  name  of  my  trustees  or  trus-  apart  funds. 
tee  for  the  time  being,  out  of  my  personal  estate,  (but  not  by 
mortgaging  or  charging  my  real  estate),  sufficient,  at  the  period 
of  appropriation,  to  answer,  by  means  of  the  income  thereof, 
the  payment  of  the  same  annuities ;  which  funds,  on  the  drop- 
ping of  the  respective  annuities,  shall  follow  the  destination  of 
the  residue  of  my  personal  estate.     I  bequeath  to  the  several  Bequest  of 

.  pecuniary 

persons   next   hereinafter   named  the  several  legacies  which  legacies. 


A  lease  for  a  longer  term  works  a  forfeiture;  but  a  mere  covenant  or 
agreement  for  such,  a  lease  does  not  (1  Cr.  Dig.  pp.  319,  320). 

(e)  This  reference  to  the  lease  is  added  in  order  more  decisively  to  ex- 
clude any  other  leasehold  residence  to  which  the  testator  may  remove  in 
the  same  locality  from  the  operation  of  the  devise.  (See  1  Vict.  c.  26, 
B.  24,  ante,  p.  43. ) 

(/)  See  ante,  p.  158,  n.  (g). 
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follow  theii;  respective  names,  (that  is  to  say) :  To  my  niece 
[name],  in  addition  to  the  provision  made  for  her  by  the  settle- 
ment executed  by  me  on  her  marriage,  the  sum  of  £ ;  To  my 

niece  [name'],  the  sum  of  £ ,  in  satisfaction  of  a  legacy  be- 
queathed to  her  by  the  will  of ,  and  received  by  me  ;  To  my 

nephew  [wa/ne],  the  sum  of  £ ,  which  legacy,  together 

with  the  sum  of  £ ,  advanced  by  me  for  the  purchase  of  his 

commission  in  the  army,  makes  up  the  sum  of  £ ,  which  I 

originally  promised  to  leave  him :  And  I  direct  the  said  pe- 
cuniary legacies  to  be  paid  at  the  end  of calendar  months 

next  after  my  decease.  And  I  declare  that  such  of  the 
annuities  and  pecuniary  legacies  hereinbefore  bequeathed  as 
shall  lapse  {g)  or  fail  by  the  deaths  of  legatees  in  my  lifetime, 
or  otherwise,  shall,  so  far  as  the  same  may  charge  or  affect  my 
real  estate,  lapse  or  fail  for  the  benefit  of  my  devisees,  and  not 
of  my  heir  {h).    I  bequeath  the  residue  of  my  personal  estate 


Lapse  of 
personal 
legacies. 


Pecuniary 
cliarges  on 
land. 

Rules  under 
the  old  law. 
Charge  on 
contingency 
■which  never 
happens. 


Charge  fail- 
ing by  lapse, 
or  void  ab 
initio. 


ig)  See  1  Vict.  c.  26,  ss.  32,  33,  ante,  p.  56. 

(/t)  Legacies  payable  out  of  the  general  personal  estate,  failing  from 
illegality,  or  lapsing  by  the  death  of  the  legatee  in  the  testator's  lifetime, 
sink  into  the  residuary  personal  estate  {Brown  v.  Higgs,  4  "Ves.  708). 
But  the  destination  of  sums  payable  out  of  real  estate,  the  gift  of  which 
fails  under  similar  circumstances,  admits  of  several  important  distinctions. 
The  result  of  the  cases,  in  regard  to  wills  which  are  subject  to  the  old 
law,  is  exhibited  in  the  following  propositions: — 1.?^.  Where  a  sum  of 
money  charged  upon  land  is  made  payable  on  a  contingency  which  does 
not  happen  (whether  such  failure  of  event  occurs  in  the  testator's  lifetime 
or  afterwards),  the  legacy  becomes  extinct  for  the  benefit  of  the  devisee 
of  the  land  (see  Tregonwell  v.  Sydenham.,  3  Dow,  212).  In  this  class 
are  to  be  ranked  general  charges  of  debts  and  legacies,  which,  as  they 
affect  the  land,  unless  a  contrary  intention  appears,  only  in  the  event  of  a 
deficiency  in  the  personal  estate,  are  to  be  regarded  as  contingent  charges 
(see  Noel  v.  Lord  Henley,  7  Pri.  241).  Indly.  Where  the  gift  of  a  sum 
of  money  charged  on  land  fails  by  lapse,  in  consequence  of  the  legatee's 
death  in  the  testator's  lifetime,  or  where  lands  are  charged  with  a  sum  of 
money  which  is  given  to  a  charity,  or  is  devoted  to  some  other  illegal  or 
impracticable  purpose,  invalidating  the  gift  ah  initio,  the  question  between 
the  heir  and  devisee  is  involved  in  much  uncertainty.  The  authorities 
in  favour  of  the  heir  are,  Arnold  v.  Chapman  (1  Ves.  s.  108) ;  Bland  v. 
Wilkins  (cit.  1  Br.  C.  61);  Gravenor  v.  Hallum  (2  Amb.  648);  and 
Henchnmn  v.  Attorney- General  (2  S.  &  S.  498:  but  see  3  M.  &  K.  485). 
Those  which  support  the  claim  of  the  devisee  are  Wright  v.  Bow  ( 1  Br. 
C.  61)  ;  JacTison  v.  KurlocTi  (2  Ed.  263)  ;  Barrington  v.  Hereford  (cit.  1 
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residue  to 


unto  my  said  son  [name],  for  his  absolute  benefit.     I  devise 
all  the  real  estates  vested  in  me  as  mortgagee  or  trustee  to  my  son. 

Devise  of  es- 

Br.  C.  61);  Baker  v.  Hall  (12  Ves.  497);   Coohe  v.  Stationers'  Co.  (3  M, 

6  K.  262) ;  Bidgmay  v.  Woodhouse  (7  Be.  437) ;  Be  Cooper's  Trusts  (4 

D.  M.  &  G.  757) ;  Heptinstall  v.  Gott  (2  J.  &  H.  449).     Thus  the  pre-  Benefit  of 

ponderance  of  recent  cases  is  in  favour  of  the  devisee.     In  Gravenor  v.  devisee. 

Hallum,   Wright  v.  Bow,  Barrington  v.  Hereford,  and  Baker  v.  Hall, 

the  charge  was  of  an  annual  sum.    irdly.  The  destination  of  sums  directed  Lands 

to  be  paid  out  of  the  produce  of  real  estate  devised  to  be  sold,  in  the  event  ^e'^goid,  gift 

of  the  gift  of  such  sums  failing  by  lapse  or  otherwise,  is  a  distinct,  and  has  *'"'■  °'  P''"- 
!•         ?  .......  ...  ,T         ceeds  lapsing 

often  formed  a  no  less  perplexing  topic  of  judicial  consideration.    Not-  or  void, 

withstanding  the  conflict  of  authorities,  the  better  opinion  seems  to  be, 

that  where  part  of  the  produce  of  land  devised  to  be  sold  is  directed 

to  be  applied  to   purposes  which  fail,   either  by   lapse  or  on  account 

of   illegality,    the   heir-at-law,    and   not    the    residuary  devisee  of    the  the  heir 

produce,  is  entitled   to  the  benefit   of  the  failure  {Jones  v.   Mitchell,  benefit  of 

1  S.  &  S.  290;  see  also  Hntcheson  v.  Hammond,  3  Br.  C.  128;  Collins  ^^^^'^• 

V.   Wakeman,  2  Ves.  j.  683;    Gibbs  v.  Bumsey,  2  V.  &  B.  294;  sed 

contra,   Page  v.   Leapingmell,   18   Ves.    463;   Noel  v.   Lord  Henley, 

7  Pri.  240,  1  Dan.  211,  322  ;  see  also  Boe  v.  Sheffield,  13  Ea.  527 ;  Williams 

V.  Goodtitle,  10  B.  &  C.  895).     Wily.  Where  money,  arising  from  land  Gift,  on  con- 
directed  to  be  sold,  is  given  over  on  an  event  which  does  not  happen,  it  happening; 
descends  to  the  heir  {Jessop  v.  Watson,  1  M.  &  K.  665  ;  see  also  Fitch  v.   *•"  ^^^  ^^"• 
Weber,  6  Ha.  145;  Boberts  v.  Walker,  1  R.  &  M.  752).     bthly.  Where   Realty  and 
the  testator  has  blended  the  produce  of  his  real  estate,  directed  to  be  con-  blended, 
verted,  with  his  personal  estate,  this  has,  in  many  cases,  been  considered 
snlHcient  to  exclude  the  heir,  in  favour  of  the  residuary  legatee  of  the 
mixed  fund,  from  all  benefit  arising  from  the  lapse  or  failure  ab  initio  oi  Benefit  of 
legacies  payable  out  of  the  mixed  fund :  the  testator,  in  such  a  case,  was  residuary 
considered  to  have  indicated  an  intention  that  the  destination  of  the  lapsed  ^^gatee, 
or  void  legacies  should  be  regulated  by  the  rule  applicable  to  personalty 
{Mallahar  v.  Mallabar,  Ca.  t.  Talb.  79 ;   Burour  v.  Ifottenw,  1  Ves. 
s.  320;  Kennell  v.  Abbott,  4  Ves.  802 ;  Green  v.  Jackson,  5  Rus.  35,  2  R. 
&  M.  238 ;  Cooke  v.  Stationers'  Co.,  3  M.  &  K.  262).     But  in  order  to  give  where  the 
the  benefit  of  the  failure  to  the  residuary  legatee,  the  direction  to  convert  absolute, 
the  realty  into  personalty  must  be  absolute ;  it  must  be  expressly  declared 
that  such  conversion  is  to  be  for  all  purposes  and  to  all  intents,  or  if  the 
intention   that  the   proceeds  of   the   conversion   should   pass  under  the 
residuary  bequest  of  personalty  is  left  to  inference,  it  will  be  inferred  only 
from  expressions  irresistibly  leading  to  such  a  conclusion  (see  Mavgham  v. 
Maugham,  1  V.  &  B.  410).     A  mere  direction  to  sell  land  for  a  particular  But  when 
purpose  (notwithstanding  the  cases  previously  cited),  is  not  a  sufficient  indi-  thef  case*'* 
cation  of  a  testator's  intention  to  convert  realty  into  personalty  to  all  intents; 
for  the  cases  of  Collins  v.  Wakeman  (2  Ves.  j.  683),  Gibbs  v.  Bumsey  (2  V.  lapsed  or 
&  B.  294),  and  Amphlett  v.  Parke  (2  R.  &  M.  221),  decide  that,  even  though  Jo^farM^'"'^'' 
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said  trustees,  their  heirs  and  assigns,  subject  to  the  trusts  and 
equities  affecting  the  same  respectively.     I  declare  that  any 


arising  from 
sale  of  realty 
result  to  the 
heir. 

Failure  of 
gift  of  resi- 
due of  pro- 
ceeds of 
realty  di- 
rected to  be 
sold. 

Conversion 
for  the  pur- 
poses of  the 
will  only. 

Intestacy,  as 
to  lapsed  or 
void  portions 
of  residue. 


Distinction 
between  a 
charge  upon, 
and  an  ex- 
ception from, 
a  devise. 


New  enact- 
ment as  to 


the  real  and  personal  estate  be  blended,  lapsed  or  void  legacies,  so  far  as 
they  arise  from  the  sale  of  the  realty,  result  to  the  heir-at-law.  See  also 
Salt  V.  Chattarvay  (3  Be.  576);  Taylor  v.  Taylor  (3  D.  M.  &  G.  190). 
Gthly.  Where  the  gift  of  the  residue  of  the  proceeds  of  real  estate  directed 
to  be  sold,  or  an  aliquot  share  in  such  residue,  fails,  whether  a.s  void  ab 
initio,  or  subsequently  from  lapse,  the  heir  is  clearly  entitled  as  against  the 
next  of  kin  (Ackroyd  v.  Smithson,  1  Br.  C.  503).  The  conversion  directed 
is  held  to  be  a  conversion  for  the  purposes  of  the  will;  and  those  purposes 
having  failed,  the  testator  dies  intestate,  as  to  the  residue,  which,  as  arising 
from  real  estate  descends  to  the  heir-at-law.  "  Every  conversion,  however 
absolute  in  its  terms,  will  be  deemed  to  be  a  conversion  for  the  purposes  of 
the  will  only,  unless  the  testator  distinctly  indicates  an  intention  that  it  is, 
on  the  failure  of  those  purposes,  to  prevail  as  between  the  persons  on  whom 
the  law  casts  the  real  and  personal  property  of  an  intestate,  viz. :  the  heir 
and  next  of  kin"  ( 1  Jarm.  Wills,  590).  Thus  in  Fitch  v.  Weber  (6  Ha. 
145),  notwithstanding  a  direction  in  the  will  that  the  trustees  should  stand 
possessed  of  the  proceeds  of  the  sale  of  real  estates  as  a  fund  of  personal 
and  not  of  real  estate,  for  which  purpose  such  proceeds,  or  any  part  thereof, 
should  not,  in  any  event,  lapse  or  result  for  the  benefit  of  the  heir-at-law, 
it  was  held  that  the  heir-at-law  was  entitled  to  the  proceeds  of  the  real 
estate  undisposed  of  by  the  will.  See  also  Flint  v.  Warren  (14  Sim.  554, 
16  Sim.  124)  ;  Bromley  v.  WrigM  (7  Ha.  334) ;  Johnson  v.  Johnson  (4  Be. 
318);  Sheddon  v.  Goodrich  (8  Ves.  481);  Hooper  y.  Goodwin  (18  Yea. 
156) ;  Gallini  v.  Noble  (3  Mer.  691)  ;  Shallcross  v.  Wright  (12  Be.  505). 
The  case  of  Phillips  v.  Phillips  (1  M.  &  K.  649)  is  against  the  claim  of 
the  heir;  but  is  now  overruled  by  Taylor  v.  Taylor  (3  D.  M.  &  G.  190). 
See  further,  on  this  contest  between  the  heir-at-law  and  next  of  kin,  the 
argument  of  Lord  Eldon  (then  Mr.  Scott),  characterized  by  Lord  Cotten- 
ham  as  one  of  the  ablest  arguments  ever  addressed  to  any  court,  in  Ack- 
royd  V.  Smithson  (4  Wh.  &  Tud.  L.  C.  Eq.  783),  and  the  note  of  the 
learned  editors.  Ithly.  A  distinction  has  been  taken  between  the  case 
where  land  is  devised  charged  with  the  payment  of  a  sum  of  money, 
and  those  where  the  devise  is  only  a,n  exception  from  the  general  residuary 
devise  :  "  If  a  devise  to  a  particular  person,  or  for  a  particular  purpose,  be 
intended  by  the  testator  to  be  an  exception  from  the  gift  to  the  residuary 
devisee,  the  heir  takes  the  benefit  of  the  failure ;  but  if  it  be  intended  to  be 
a  charge  only  upon  the  estate  devised,  and  not  an  exception  from  the  gift, 
the  devisee  will  be  entitled  to  the  benefit  of  the  failure"  (  Coohe  v.  Stationers' 
Co.,  3  M.  &  K.  264).  See  also  Re  Cooper's  Trtists  (4  D.  M.  &  G.  757)  ; 
Tucker  v.  Kayess  (4  K.  &  J.  339) ;  Heptinstall  v.  Gott  (2  J.  &  H.  449). 
This,  it  will  be  observed,  is  consistent  with  what  has  been  laid  down  in  the 
earlier  part  of  this  note. 

In  such  a  conflicting  state  of  the  authorities,  the  subject  to  which  they 
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mortgage  made  by  the  trustees  or  trustee  for  the  time  being  of  — 
my  will  may,  in  their  or  his  discretion,  contain  a  power  of  sale  ; 
and  that  every  mortgage  and  charge  to  be  made  or  created  by 
my  trustees  or  trustee  for  the  time  being  shall,  in  favour  of  the 
mortgagee  or  lender,  be  presumed  to  be  necessary  and  proper  (e). 
I  EMPOWER  my  said  son  [name],  during  his  life,  and,  after  his  Power  to  ap- 

/T        1         .         1     •  />  Ml     'i?  point  trus- 

decease,  the  trustees  or  trustee  for  the  time  bemg  oi  my  will,  it  tees, 
any,  or,  if  none,  the  executors  or  administrators  of  the  last 
deceased  trustee,  or  either  or  any  of  such  executors  or  adminis- 
trators, [or,  the  acting  executors  or  executor  for  the  time  being, 
or  the  administrators  or  administrator  for  the  time  being,  of  the 


relate  seemed  not  undeserving  the  attention  of  the  framers  of  the  Wills  gifts  of  land 
Act,  which  accordingly  does  appear  to  have  fixed  the  destination  of  the  f  JuJJ^  '^^ 
interests  in  question  in  certain  cases ;  see  sect.  25,  ante,  p.  47. 

The  following  supposed  case  will  supply  a  simple  illustration  of  the  niustratlon 
application  of  the  statutory  provision.  A  testator,  by  a  will  made  on  or  g^tmwit 
after  the  first  of  January,  1838,  devises  certain  lands  to  A.  in  fee,  charged 
with  the  payment  of  £500  to  B.,  and  gives  his  residuary  real  estate  to  C. ; 
B.  dies  in  the  testator's  lifetime,  or  the  gift  to  him  is  void  ab  initio,  as 
being  made  for  a  charitable  purpose,  &c. :  the  legacy  of  £500  is  clearly  an 
interest  in  land  within  the  meaning  of  the  statute,  and,  as  such,  devolves 
to  C,  the  general  residuary  devisee,  instead  of  being  (as  formerly)  a  subject 
of  contention  between  the  testator's  heir  and  A.,  the  devisee  of  the  charged 
lands. 

If,  however,  the  will  contain  no  residuary  devise,  the  enactment  does  what  cases 
not  apply,  and  the  question  may  still  occur  (as  formerly)  between  the  old  "^*  Jet  '" 
competitors,  the  heir  and  the  devisee  of  the  land.  It  is  evident,  therefore, 
that  the  Wills  Act  has  not  entirely  prevented  the  occurrence  of  the  per- 
plexing questions  adverted  to  in  the  present  note,  even  under  wills  made 
on  or  after  the  1st  January,  1838;  and  wills  antecedently  made,  it  will  be 
remembered,  are  not  within  its  operation.  It  should  be  observed,  also,  that 
the  statute  does  not  apply,  where  a  sum  of  money  charged  upon  land  is 
payable  on  a  contingency  which  does  not  happen;  for  as  the  failure  of  the 
gift  of  the  money  is  owing  to  the  failure  of  the  event  on  which  it  is  to 
take  effect,  there  is  no  undisposed  of  interest  on  which  the  statute  can 
operate.  In  the  event,  which  has  occurred,  the  land  is  not  charged  at  all, 
and  the  devisee  takes  it  in  the  same  manner  as  if  no  charge  had  been 
inserted  in  the  will.    (Compare  prop.  1  of  this  note,  ante,  p.  170.) 

See  also,  as  to  the  doctrine  of  lapse,  1  Jarm.  Wills,  ch.  11,  and  the  notes 
to  Elliot  V.  Davenport  (1  P.  W.  83),  in  Tnd.  L.  C.  R.  P.  803—818. 

(i)  See  ante,  p.  115,  n.  (5).  The  latter  branch  of  this  clause  is  neces- 
sary notAvithstanding  the  statutory  powers  conferred  by  the  Acts  named 
in  the  note  referred  to. 
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—       last    deceased    trustee]   from   time   to   time   to   nominate,   in 

writing  {k),  any  person  or  persons  to  supply  the  place  of  any 
trustee  or  trustees  of  my  will  who  shall  die,  whether  in  my  life- 
time or  after  my  decease,  or  disclaim,  or  be  unable  or  unfit  to 
act,  or  desire  to  retire  from  the  office ;  And  on  every  such  ap- 
pointment the  necessary  assurances)shall  be  executed  for  vest- 
ing my  trust  estate  in  the  new  an<r,old  trustees,  or  in  the  new 
Appointment  trustees  solely,  as  the  case  may  be.  I  appoint  the  said  '[trus- 
tees'] to  be  executors  of  my  will.  And,  lastly,  I  revoke  all 
former  wills,  declaring  this  writing  alone  to  express  the  whole 
of  my  will.    In  witness,  &c. 

(k)  The  power,  ante,  p.  163,  is  exerciseable  hy  deed  only,  which  is  the 
preferable  course. 
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Will  of  a  Bachelor,  disposing  of  Real  Estate  in 
favour  of  collateral  Relations,  to  Uses  for  pre- 
venting Dower,  and  other  Limitations ;  Part  being 
in  Mortgage. — Specific  and  Pecuniary  Legacies 
and  Life  Annuities. —  Various  Trusts  declared  of 
several  of  the  Pecuniary  Legacies  and  Annuities, 
in  favour  of  Nephews  and  Nieces  and  other  col- 
lateral Relations. —  Trust  for  an  Imbecile. — Residue 
divided  among  Testator's  Brothers  and  Sisters,  and 
settled  on  them  and  their  Families  ;  with  cross  Limi- 
tations between  the  Stocks;  and  with  ultimate  Limi- 
tations to  the  Brothers,  and  to  the  Appointees  and 
Next  of  Kin  of  the  Sisters,  of  their  respective 
original  Shares. 

X  HIS   IS   THE   LAST   WILL  AND   TESTAMENT  of  me,  [tCStator's 

name,  residence  and  quality']  (a).     I  appoint  [names,  S^c.']  ^d  t^^tees. 


(a)  In  the  first  edition  of  this  work,  the  present  will  was  made  to  take  Revocation 
effect  only  in  the  event  of  the  testator's  dying  without  leaving  a  widow  ^y  marriage, 
or  issue;  but  now  that  all  wills  (save  those  within  the  exception  contained 
in  sect.  18,  ante,  pp.  30,  31)  are  absolutely  revoked  by  marriage,  such  a 
provision  is  unnecessary.     Under  the  old  law  the  general  rule  was  (1)  that  Ruie  under 
a  man's  will  was  revoked  by  his  subsequent  marriage  and  birth  of  a  child  ^^^  "^"^  ^^• 
(6  Cr.  Dig.  p.  89,  s.  45 ),  and  (2)  that  a  woman's  will  was  revoked  by  her 
marriage  alone  (ib.  p.  92,  s.  57).    But  this  rule  was  subject  to  many  ex-  Exception*, 
ceptions.     Thus,  marriage  and  the  birth  of  a  child  did  not  revoke  a  man's 
will  if  the  will  provided  for  the  wife  and  children  {Kenelel  v.  Scrafton, 
2  Ea.  530 ;  and  see  1  V.  &  B.  465).     But  no  such  distinction  is  now  re- 
cognised; and  where  a  person  before  marriage  makes  a  will  (as  is  sometimes 
done)  in  favour  of  his  intended  wife,  the  will,  in  spite  of  the  strongest 
indication  or  declaration  of  a  contrary  intention,  will  be  revoked  by  the 
marriage.     In  such  cases,  therefore,  the  testamentary  act  should  be  deferred 
until  after  the  marriage.     There  were  some  unsettled  points  which  were 
connected  with  the  old  doctrine  (and  which  of  course  may  still  arise  under 
wills  made  before  1838),  namely,  whether  the  children  must  proceed  from 
the  posterior  marriage  (  Gibbons  v.  Caunt,  4  Ves.  848)  ;  whether  it  applies 
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—       to  be  executors  aud  trustees  of  my  will.     I  desire  that  my 

Burial  and  •'  •  i        i    . 

funeral.         body  may  be  buried  in  the  family  vault  at ,  with  plainness 

Devise  In  lee.  and   privacy.     I   DEVISE   the    freehold   messuage,   lands   and 

hereditaments  at ,  in  the  county  of ,  which  I  lately 

purchased  from  \_name~\,  with  their  actual  and  reputed  appur- 
Devise  to       tenances,  to  my  brother  [namel,  in  fee  simple.     I  devise  the 

uses  to  pre-  ^  j  l  j'  a  _ 

vent  dower,     freehold  messuages,  lands  and  hereditaments  at  ,  in  the 

county  of ,  devised  to  me  by  my  late  uncle  [name~\,  with 

their  actual  and  reputed  appurtenances,  to  such  persons,  for 
such  estates,  and  in  such  manner,  as  my  brother  [name]  shall 
by  deed  appoint  {b )  ;  And  in  default  of  appointment,  to  him 
and  his  assigns  for  his  life,  without  impeachment  of  waste ; 
And  on  the  determination  of  his  estate  in  his  lifetime,  to  my 
trustees  hereinbefore  named,  their  executors  and  administrators, 
for  his  hfe,  in  trust  for  him  ;  And  on  the  detennination  of  the 

Revocation  where  the  will  disposes  of  less  than  the  whole  estate  (see  Brady  v.  Ciibitt, 
undertheoid  ■'-'°'^S-  ^0  5  ^^^  ^^  ^^  ^^^  effect,  in  reference  to  wills  of  real  estate,  of  a 
law.  provision  for  the  children  by  settlement  or  otherwise.    It  was  also  for  a 

long  period  doubtful  whether  the  revocation  might  not  be  negatived  by 
parol  evidence  of  a  contrary  intention  (see  4  Ves.  848,  5  Ves.  663 ;  2  Ea. 
530) :  but  this  point  was  set  at  rest  by  the  case  of  Marston  v.  Rce  (8  A.  & 
E.  14),  in  which  the  Judges  unanimously  decided  against  the  admissibility 
of  the  evidence,  so  far  at  least  as  respects  devises  of  freehold  estates.  As 
to  personal  estate,  the  Ecclesiastical  Courts  continued  to  admit  such  evi- 
dence {Fox  V.  Marston,  1  Cur.  494),  but  the  practice  was  subsequently 
altered  in  conformity  with  Marston  v.  Roe  ;  see  Israeli  v.  Rodon  (2  Moo. 
P.  C.  51),  Matson  v.  Magrath  (1  Rob.  680,  6  No.  Cas.  709,  13  Jur.  350), 
Re  Cadywold  (1  Sw.  &  Tr.  34).  Again,  a  will  was  held  not  to  be  re- 
voked by  subsequent  marriage  and  the  birth  of  a  child,  where  the  after- 
born  child  would  derive  no  benefit  from  the  revocation.  Thus,  the  birth 
of  a  child  by  a  second  wife  did  not  revoke  a  will  of  freehold  estate,  there 
being  a  son  by  the  first  wife  who  would  take  the  estate  by  descent  if  the 
will  were  revoked  {Sheath  v.  York,  1  V.  &  B.  390) :  see  also  Ux  parte 
Lord  Ilchester  (7  Ves.  348).  In  such  a  case,  the  will  was  revoked  as  to 
the  personal  estate,  and  remained  in  force  as  to  the  realty. 
Will  before.  If  the  will  were  made  before  1  January,  1838,  and  the  marriage  took 
after  Wan.  place  on  or  after  that  day,  the  will  is  unrevoked  by  the  marriage  {Lord 
1838.'  Langford  v.  Little,  2  J.  &  L.  613,  633;  Re  Shirley,  2  Cur.  657),  but  of 

course  would  be  revoked  by  marriage  and  birth  of  a  child. 

See  further,  on  revocation  by  marriage,  1  Jarm.  Wills,  114,  et  seq. 
(J)  That  the  learning  of  uses  is  applicable  to  devises  by  will  to  uses, 
see  2  Jarm.  Wills,  ch.  34;  Sugd.  Pow.  146;  1  Sand.  Uses,  250-253;  Sugd. 
Gilb.  Uses,  356. 
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estate  of  the  said  trustees,  to  him  in  fee  simple.     I  declare   jyjQ^~g^ 
that  all  mortgages   and   other    incumbrances   which    shall   at   estate  to  be 

c'    "  taken  cum 

my  decease  charge  or  affect  my  freehold  hereditaments  lastly  onere. 
hereinbefore  devised,  or  any  part  thereof,  alone  or  together 
with  other  hereditaments,  shall  be  deemed  to  be  wholly  and 
exclusively  charged  upon  and  payable  out  of  the  hereditaments 
lastly  hereinbefore  devised,  in  exoneration  of  all  my  other  real 
estate,  and  of  my  personal  estate.     I  devise  my  freehold  farm  Devise  for 

called ,  in  the  parish  of ,  in  the  county  of ,  which 

descended  to  me  as  heir-at-law  of  my  uncle  [name],  with  the 

actual  and  reputed  appurtenances,  unto  my  brother  [name], 

and  his  assigns,  for  his  life,  without  impeachment  of  waste,  and 

on  his  decease  to  his  son,  my  nephew  [name],  in  fee  simple ;  — remamaer 

And  I  EMPOWER  my  same  bi'other  during  his  life  by  deed  to  —power  to 

lease  the  same  farm  or  any  part  thereof,  for  any  term  or  terms    '^^^' 

in   possession,    not    exceeding    [twenty-one]    years    from    the 

making  of  the  lease,  at  the  best  rent,  without  taking  any  fine 

or  premium  (c).    I  devise  all  my  freehold  hereditaments  in  the  ^.f^}^^  ^°^ 

(c)  In  the  absence  of  any  power  and  of  an  express  declaration  to  the  Tenant  for 
contrary,  a  tenant  for  life  under  a  will  can  now  lease  for  twenty-one  years  toTeSeJ*^ 
by  virtue  of  the  provisions  of  19  &  20  Vict.  c.  120,  s.  32,  which  enacts 
that — "  It  shall  be  lawful  for  any  person  entitled  to  the  possession  or  to  19  &  20  Vict . 
the  receipt  of  the  rents  and  profits  of  any  settled  estates  for  an  estate  for  *'■  » ^'  • 
life  or  for  a  term  of  years  determinable  with  his  life,  or  for  any  greater 
estate  either  in  his  own  right  or  in  right  of  his  wife,  unless  the  settlement 
(which  includes  a  ■will,  see  sect.  1)  shall  contain  an  express  declaration 
that  it  shall  not  be  lawful  for  such  person  to  make  such  demise ;  and  also 
for  any  person  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  any  unsettled  estates  as  tenant  by  the  curtesy  or  in  dower,  or  in 
right  of  a  wife  who  is  seised  in  fee,  without  any  application  to  the  Court, 
to  demise  the  same  or  any  part  thereof,  except  the  principal  mansion  house 
and  the  demesnes  thereof  and  other  lands  usually  occupied  theremth, 
from  time  to  time  for  any  term  not  exceeding  twenty-one  years,  to  take 
effect  in  possession ;  provided  that  every  such  demise  be  made  by  deed, 
and  the  best  rent  that  can  reasonably  be  obtained  be  thereby  reserved, 
without  any  fine  or  other  benefit  in  the  nature  of  a  fine,  which  rent  shall 
be  incident  to  the  immediate  reversion ;  and  provided  that  such  demise 
be  not  made  without  impeachment  of  waste,  and  do  contain  a  covenant 
for  payment  of  the  rent,  and  such  rither  usual  and  proper  covenants  as  the 
lessor  shall  think  fit,  and  also  a  condition  of  re-entry  on  non-payment  for 
a  period  not  less  (sic)  than  twenty-eight  days  of  the  rent  thereby  reserved, 
and  on  non-observance  of  any  of  the  covenants  or  conditions  therein 
W.  N 
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county   of  ,   with   the   appurtenances   therewith   usually 

occupied  or  enjoyed,  unto  my  brother  [wame],  and  his  assigns, 
for  his  life,  without  impeachment  of  waste  ;  And  on  his  decease, 
to  his  wife  [name'],  and  her  assigns,  for  her  life,  without 
impeachment  of  waste ;  And  on  her  decease,  To  their  four 
children  [names]  equally  as  tenants  in  common  in  tail ;  And 
on  failure  of  the  issue  of  each  of  such  children,  as  to  his  or  her 
share,  To  the  others  of  them  equally  as  tenants  in  common  in 
tail  by  way  of  cross-remainder ;  with  like  cross-remainders  in 
tail  as  to  the  shares  taken  by  way  of  cross-remainder  (c?) ; 
And  on  failure  of  the  issue  of  all  such  children,  [or,  more 
shortly,  To  their  four  children  [names],  equally  as  tenants  in 


As  to  the 
mode  of 
limiting 
cross-re- 
mainders. 


"  Survivors 
or  survivor." 


contained;  and  provided  a  counterpart  of  every  deed  of  lease  be  executed 
by  the  lessee." 

(<?)  The  common  form  of  limiting  cross-remainders  runs  thus: — "And 
in  case  the  issue  of  any  of  the  said  children  shall  fail,  then  as  to  as  well 
the  original  share  or  shares  of  the  child  or  children  whose  issue  shall  so 
fail,  as  the  share  or  shares  to  which  such  child  or  children  may  become 
entitled  under  this  limitation  of  cross-remainders,  to  the  use  of  the  others 
or  other  of  the  said  children,  and  if  more  than  one,  in  equal  shares,"  &c. 
The  language  of  this  form,  however,  has  arisen  from  an  inaccurate  concep- 
tion of  the  nature  of  cr-oss-remainders,  under  which  there  is  a  present 
limitation  to  each  (present  in  point  of  interest,  though  future  in  point  of 
enjoyment)  of  vested  estates  tail,  more  or  less  remote,  in  the  shares  of  all 
the  rest ;  so  that  each  child  in  esse  is  tenant  in  tail  of  the  whole ;  namely, 
as  to  one  share,  either  in  possession  or  in  remainder  immediately  expectant 
on  the  estates,  if  any,  limited  prior  to  the  limitation  to  the  children,  and 
as  to  the  other  shares  in  remainder,  expectant  on  those  estates,  if  any, 
and  on  the  estates  tail  of  the  other  children.  The  proximate  share,  and 
the  more  remote  shares  of  each,  are  in  effect,  and  (it  is  conceived)  ought 
to  be  in  express  terms,  limited  over,  on  failure  of  his  or  her  issue,  to  all 
the  rest;  just  as,  in  the  ordinary  course  of  limiting  successive  estates  tail, 
Blackacre  is  limited  to  A.  in  tail,  and,  on  failure  of  his  issue,  to  B.  in  tail. 
Sometimes,  with  yet  more  inaccuracy,  the  words  "  survivors  or  survivor  " 
arc  substituted  for,  or  used  in  addition  to,  the  words  "  others  or  other." 
The  principle  of  these  observations  extends  to  cross  executory  limitations 
by  way  of  use  or  trust.  In  general,  the  imperfections  of  such  limitations, 
especially  in  wills,  are  helped  by  the  Courts;  and,  indeed,  it  would  be 
difficult  to  frame  a  short  and  comprehensive  form  of  this  kind,  expressive 
of  the  whole  technical  import  and  effect  of  cross-remainders,  in  terms  so 
rigidly  and  critically  correct,  as  not  to  require  any  liberality  of  construc- 
tion. In  a  devise,  however,  all  difficulty  may  be  avoided  by  those  who  are 
content  to  adopt  the  summary  form  within  brackets  in  the  text. 
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common  in  tail,  with  cross-remainders  between  them  in  tail ;        — 
with  remainder]  To  my  nephew  [wame],  in  fee  simple ;  And  —remainder 
I  EMPOWER  my  same  brother  dm-ing  his  life,  and,  after  his  —power  to 
decease,  his  said  wife,  whether  covert  or  sole,  during  her  life, 
to  lease  the  same  hereditaments,  or  any  part  thereof,  for  any 
term  or  terms  in  possession  not  exceeding  [twenty-one]  years 
from  the  making  of  the  lease,  at  the  best  rent,  without  taking 

any  fine  or  premium.     I  devise  my  dwelling-house  at ,  in  Devise  to  one 

the  parish  of ,  now  in  the  occupation  of  my  sister  [name'\,  residence; 

with  the  appurtenances  therewith  usually  occupied  or  enjoyed, 
to  my  said  sister  \name'\,  so  long  as  she  shall  occupy  the  same 
as  her  usual  residence,  and  keep  the  same  in  tenantable  repair, 

and  insured  in  the  sum  of  £ at  least  against  loss  by  fire ; 

And  on  the  determination  of  her  estate.  To  such  of  her  daugh remainder 

ters  [names'],  as,  being  spinsters  or  a  spinster,  shall  occupy  the  being  spin- 
same  as  their  or  her  usual  residence,  and  shall  keep  the  same  soS  resi-^^"^" 
in  tenantable  repair  and  insured  as  aforesaid,  so  long  as  they  or  ^^'^**' 
she  shall  so  occupy  and  keep  the  same  ;  And  on  the  determina- 
tion of  their  or  her  estate.  To  such  persons,  for  such  estates, 
and  in  such  manner  as  my  last-mentioned  sister,  whether  sole 
or  covert,   shall  by  any  deed  or  deeds  or  by  her  last  will 
appoint ;  And  in  default  of  appointment.  To  her  son  [name],  —remainder 
in  tail ;   And  on  failure  of  his  issue,  to  her  said  daughters  !!!remainder 
equally  (e),  as  tenants  in  common  in  fee  simple.     I  devise  my  j"  common 

freehold  hereditaments  at ,  in  the  county  of ,  now  in  Devise  to 

the  occupation  of  [name]  as  tenant  from  year  to  yeai",  with  the  common  in 
appurtenances  therewith  usually  occupied  or  enjoyed,  to  my  crossMimi- 
nephews  [names],  equally  as  tenants  in  common  in  fee  simple,  ^rnuatlon"'^  * 
with  cross  executory  devises  between  them,  so  that  in  the  event  overintiiirds. 
of  any  of  them   dying   under  the  age  of  twenty-one  years 
without  leaving  issue,  the  same  hereditaments  may  go  to  the 
others,  as  tenants  in  common,  or  the  other,  of  them,  in  fee 


{e)  That  the  words  "  equally,"  "  equally  to  be  divided,"  "  to  be  distri-  Tenancy  in 
buted  in  joint  and  equal  proportions,"  "share  and  share  alike,"  "respec-  "^°°"^'°'^ 
tively ;"  and  to  several  "  between  "  or  "  amongst "  them,  or  to  "  each  "  of 
several  persons,  will  create  a  tenancy  in  common  in  a  will,  see  2  Jann. 
Wills,  237.     As  to  a  direction  that  younger  children  should  "  participate  " 
with  the  eldest  son,  see  Liddard  v.  Liddard  (28  Be.  266).    As  to  joint  Joint- 
tenancy  and  tenancy  in  common,  see  Morley  v.  Bird  (3  Ves.  629),  and 
the  notes  on  that  case  in  Tud.  L.  C.  R.  P.  778;  2  Jarm.  Wills,  ch.  32. 
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simple ;  But,  in  the  event  of  their  all  so  dying,  as  to  one 
undivided  third  part  of  the  same  hereditaments.  To  my  cousin 
[name],  in  fee  simple ;  and  as  to  the  two  remaining  undi- 
vided third  parts  thereof.  To  my  cousins  [^names'],  in  equal 
shares,  as  tenants  in  common  in  fee  simple.     I  devise  my 

freehold    hereditaments    at    ,    in    the    county    of    , 

now  in  the  occupation  of  [name]  as  tenant  under  a  lease 
granted  to  him  by  me,  with  the  actual  and  reputed  appur- 
tenances, to  my  nieces  [^names'],  equally  as  tenants  in  common, 
for  their  respective  lives,  without  impeachment  of  waste ;  And 
on  the  death  of  each  of  them,  as  to  her  share  and  shares, 
original  and  accruing,  to  the  others  (f),  equally  as  tenants  in 
common,  and  the  other  of  them,  for  their  and  her  respective 
lives  and  life,  without  impeachment  of  waste ;  And  on  the 
decease  of  the  survivor  of  them  [or,  more  shortly,  to  my  nieces 
\names\  equally  as  tenants  in  common  for  life,  with  cross- 
remainders  between  them  for  life,  with  remainder]  To  such 
persons,  for  such  estates,  and  in  such  manner  as  such  survivor, 
either  before  or  after  her  survivorship  shall  be  ascertained,  and 
whether  sole  or  covert,  shall  by  her  last  will  appoint ;  And  in 
default  of  such  appointment,  To  ray  trustees  hereinbefore  named 
in  fee  simple,  Upon  trust,  after  the  devise  to  them  shall  vest 
in  possession,  to  sell  the  same  hereditaments  in  such  manner  as 
they  shall  think  fit,  with  power  to  make  any  special  or  other 
conditions  as  to  the  title  or  evidence  of  title  or  otherwise,  and 
with  power  to  buy  in  the  premises  at  any  public  sale,  and  to 
rescind,  either  on  terms  or  gratuitously,  any  contract,  and  to 
resell  without  being  answerable  for  any  loss,  and  to  receive  the 
sale  moneys,  and  the  rents  until  sale,  (for  which  moneys  and 
rents  their  receipts  shall  be  effectual  dischai-ges),  and  pay  the 
sm-plus  thereof,  after  deducting  their  expenses,  to  or  among 
such  of  the  childi'en  of  my  last-mentioned  nieces  living  at  the 
decease  of  the  survivor  of  them,  and  such  of  the  issue  then  (5') 


"Survivors."  (/)  As  the  cross-remainders  for  life  are  intended  to  be  vested  and 
not  contingent,  the  word  "  survivors "  is  better  avoided.  See  ante, 
p.  178. 
Whether  sub-  (5')  Sometimes  clauses,  letting  in  the  issue  of  children  dying  before 
Btitutod  issue  ^  prescribed  period,  fail  to  express  that  the  issue  are  to  be  substituted  only 
parints,  to       in  case  they  also  outlive  the  period  in  question.     A   point  of  extreme 
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living  of  their  cliildren  then  deceased,  as,  either  before  or  after         — 

the  decease  of  such  survivor,  shall,  being  males  or  a  male,  attain 
the  age  of  twenty-one  years,  or,  being  females  or  a  female, 
attain  that  age  or  be  married,  to  take,  if  more  than  one,  as 
tenants  in  common,  in  a  course  of  distribution  according  to  the 
stocks,  and  not  to  the  number  of  the  individuals ;  the  issue  of 
deceased  children  taking  by  substitution,  as  tenants  in  common, 
the  respective  shares  only  which  their  respective  parents  would, 
if  living,  have  taken ;  And  if  there  shall  not  be  any  such  child  —if  none,  to 

IT  /.I  1  ,.    ,        a"3<i  the  same 

or  issue,  then  to  dispose  or  the  same  sale  moneys  as  part  or  the  to  residue  of 
residue  of  my  personal  estate  hereinafter  bequeathed,  and  to  tate. 
dispose  of  the  same  rents  as  part  of  the  yearly  income  of  such 
residue.     I  devise  all  my  other  freehold  hereditaments  in  the  Devise  to 

•  1     1     •  11  1  several  In 

said  county  of ,  with  their  actual  and  reputed  appurtenances,   common,  for 

to  my  four  nieces  [^names'],  in  equal  shares,  for  their  respective 

lives,  without  impeachment  of  waste ;  And  on  the  decease  of  —to  the  chii- 

^  ^  _  ^  dren  and 

each  niece,  as  to  her  share.  To  the  children  of  the  same  niece  issue  of  te- 

!••  1  11  !!•  !••  n  1  1-11  nant  for  life, 

living  at  her  death,  and  the  issue  then  living  oi  her  children  per  stirpes,  in 

then  deceased,   in  fee  simple,  to  take,  if  more  than  one,  as 

tenants  in  common,  according  to  the  stocks,  and  not  to  the 

number   of  the   individuals ;   the   issue   of  deceased  children 

taking  by  substitution,  as  tenants  in  common,  the  respective 

shares  only  which  their  respective  parents  would,  if  living, 

have  taken ;  And  if  there  shall  not  be  any  such  child  or  issue, 

Then  to  such  persons,  for  such  estates,  and  in  such  manner  as  —remainder 

^  ,  aa  tenant  for 

my  same  niece  shall  by  her  last  will  appoint ;  And  in  default  of  life  shaii  ap- 

.  .       .        point,  witli 

such  appointment.  To  the  others  of  my  same  nieces  respectively  cross-iimita- 
iu  equal  shares,  for  the  same  estates,  and  with  the  same  sub- 


nicety  then  arises,  namely,  whether  the  qualification  expressly  engrafted  outlive  a 
on  the  gift  to  the  children  is,  by  implication,  to  be  extended  to  their  issue.  ^J^^ytjon 
After  great  conflict  of  authorities,  it  has  been  decided  that  the  substituted 
issue  (in  the  absence  of  a  contrary  intention  manifested  by  the  context) 
are  not  required  to  outlive  the  period  of  distribution  {3Iartin  v.  JTolf/ate, 
L.  R,  1  H.  L.  175);  see  also  2  Jarm.  Wills,  177;  Hawkins,  Constr.  Wills, 
253.  But  no  interest  vests  in  issue  who  pre-decease  their  parent  ( Crause 
V.  Cooper,  1  J.  &  H.  207;  Humfrey  v.  Hmufrey,  2  Dr.  &  S.  49).  And 
notwithstanding  that  the  children  take  as  tenants  in  common,  the  substi- 
tuted issue  will,  in  the  absence  of  words  of  severance  repeated  in  the  gift 
to  the  issue,  take  in  joint-tenancy  amongst  themselves  (Cbe  v.  Bigg,  1 
N.  E.  536). 
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sequent  limitations  (including  this  cross-limitation),  as  are 
herein  expressed  concerning  their  respective  original  shares ; 
And  as  to  the  entirety  of  the  same  hereditaments,  on  failure  of 
all  the  limitations  hereinbefore  expressed,  To  my  said  brothers 
[^names'],  as  joint  tenants  in  fee  simple.     I  devise  my  close 

called   ,    situate   at  ,  with  the  actual    and  reputed 

appurtenances,  to  the  intent  that  my  nephew  [name]  may 
receive  out  of  the  rents  and  profits  thereof  an  annuity  or  yearly 

sum  of  £, ,  during  his  life,  by  weekly  payments  of  £ 

each,  on  Saturday  in  every  week,  clear  of  all  deductions,  the 
first  of  such  payments  to  be  made  on  the  first  Saturday  after  my 
decease ;  and  to  the  further  intent  that  he  may  have  the  same 
or  the  like  remedy  by  distress,  for  the  recovery  thereof,  as  land- 
lords have  for  the  recovery  of  rent  in  arrear  upon  common 
leases ;  And,  subject  to  the  said  annuity,  and  the  said  remedy 
for  the  recovery  thereof.  To  my  brother-in-law  [name],  and 
my  sister  [name'],  his  wife,  in  fee  simple.  Provided,  that,  if 
by  reason  of  the  act  or  default  of  the  said  [annuitant],  or  by 

operation  of  law,  the  said  annuity  of  £ ,  or  any  part  thereof, 

shall  be  aliened,  charged  or  disposed  of,  to  or  in  favour  of  any 
other  person  or  persons,  then  the  same  annuity  shall  thence- 
forth be  paid  to  my  said  brother-in-law   [name]  and  [name] 

his  wife.     I  bequeath  my  leasehold  tenements  at ',  in  the 

county  of ,  which  I  now  hold  under  a  lease  from  [name], 

with  the  actual  and  reputed  appurtenances,  to  my  brother 
[name],  for  such  term  as  I  may  have  therein  at  my  decease, 
subject  to  the  payment  of  the  rent  and  perfoi-mance  of  the 
covenants  under  which  the  same  tenements  may  be  held.     I 

BEQUEATH  my  leasehold  tenements  at ,  in  the  county  of 

,  which  I  now  hold  under  a  lease  from  [name],  with  the 

actual  and  reputed  appurtenances,  to  my  brother  [name],  and 
his  assigns,  for  his  life,  if  such  term  as  I  may  have  therein  at 
my  decease  shall  so  long  endure,  he  or  they  paying  the  rent 
and  performing  the  covenants  under  which  the  same  tenements 
may  be  held ;  And  on  his  decease,  if  such  term  shall  be  then 
unexpired.  To  my  nephew  [name],  his  executors,  adminis- 
trators or  assigns,  for  the  then  residue  of  the  same  term,  subject 
to  the  payment  of  the  same  rent  and  performance  of  the  same 
covenants.  I  devise  and  bequeath  the  residue  of  the  free- 
hold hereditaments  and  leasehold  tenements  which  shall  belong 
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to  me  at  my  decease,  with  their  respective  actual  and  reputed  freeh^dTand 
appurtenances,  to  my  said  brother  [name],  as  to  the  freehold  ^^^^°^^^ 
hereditaments  in  fee  simple,  and  as  to  the  leasehold  tenements  soiuteiy, 

'■  ^  charged  with 

for  such  terms  as  I  may  have  therein  respectively  at  my  decease,  a  sum  in  aug- 

•^  />  /»     1        mentation  of 

subject  to  the  payment  of  the  rents  and  performance  oi  the  the  residue  of 
covenants  under  which  the  same  may  be  respectively  held,  but  estate. 
charged,  as  to  both  the  freehold  and  leasehold  premises,  with 
the  payment  to  my  executors  or  administrators,  at  the  end  of 

three  calendar  months  from  my  decease,  of  the  sum  of  £ , 

to  be  disposed  of  as  part  of  the  residue  of  my  personal  estate 

hereinafter   bequeathed.      I   bequeath   the   specific   legacies  f®'JV^^\g^^. 

following,  (namely):  To  my  brother  \name],  my  gold  watch,  "es. 

with  the   chain   and   seals,  requesting,  but  not  imposing  an 

obligation   or   creating  a  trust,   that  he  will  leave   them,  at 

his  death,  to  my  nephew  [name] ;   To  my  nephew   [name], 

all  the   printed   books   and   manuscripts   which   shall  belong 

to  my  library  at  my  decease ;  To  my  old  friend  [name],  my 

diamond   ring,    as   a  mark  of  my   esteem ;  To   [name],   my 

gold  snuff-box,  in  testimony  of  my  grateful  remembrance  of  his 

many  professional  and  friendly  services ;  To  &c.     I  bequeath  Bequest  of 

ii-z-ii'/  \  n  •  pecuniary 

the  legacies  following  (namely)  :  To  the  Rector  for  the  time  legacies : 

being  of  the  parish  of aforesaid,  £ ,  to  be  distributed,  tobie*^uses"; 

at  his  discretion,  among  such  poor  inhabitants  of  that  parish 
not  receiving  alms  or  parochial  relief,  as  he  shall  select ;  To  the 

Treasurer  for  the  time  being  of  the Infirmary,  in  aid  of 

that  institution,  £ ,  for  which  the  receipt  of  such  ti'easurer 

shall  be  a  sufficient  discharge ;  To  my  nephew  [name],  or  if  ^^aeathirT 
he  shall  die  in  my  lifetime,  [or,  ivhere  it  is  doubtful  whether  ^^^%^-^ll^' 
the  legatee  be   living  or  not,  or  if  he  is  now  dead,  or  shall  executors  or 

^  ^  '  '  administra- 

die   in  my  lifetime],  then   to   his    executors   or   administra-  tors; 
tors  (h),  to   be   disposed  of  as   part   of  his   personal  estate, 


(A)  The  construction  of  gifts  to  "legal"  or  "personal  representatiyes,"  Gifts  to 
or  to  "executors  or  administrators,"  has  been  the  subject  of  much  con-  "pelsona'i'^ 
troversy;    the   questions  being  (1)   whether  the  gift  to  representatives  representa- 
applies  to  executors  or  administrators,  or  to  the  next  of  kin  ;  and  if  to  the  "  executors 
former,  then  (2)  whether  the  executors  or  administrators  take  the  property  tratora '"how 
beneficially,  or  only  as  part  of  the  personal  estate  of  the  testator.  construed. 

That  the  word  "  representatives"  means  the  same  as  "  legal  personal 
representatives,"  see  Be  Cmmford  (2  Drew.  230) ;  Atherton  v.  Crowther 
(19  Be.  449) ;  Re  Henderson  (28  Be.  656).    And  that  "  legal  represen- 
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£ ;    To   such   of  my  nephews    and    nieces  \^names],   as 

shall  be  living  at  my  decease,  and  if  more  than  one,  equally, 
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tatives,"  "personal  representatives,"  or  "legal  personal  representatives," 
ordinarily  and  prima  facie  mean  "executors  or  administrators,"  see  Price 
V.  Strange  (6  Mad.  159);  Smith  v.  Barnely  (2  Col.  728);  Re  Turner 
(2  Dr.  &  S.  501) ;  Hawkins,  Constr.  Wills,  106.  But  the  expressions  "  per- 
sonal" and  "  legal  representatives"  are  not  necessarily  identical  in  meaning 
(^Kilner  v.  Leech,  10  Be.  362).  See  also  To^jying  v.  Howard  (4  De  G.  & 
S.  268). 

To  hold  the  executors  or  administrators  to  be  beneficially  entitled  is  so 
manifestly  contrary  to  the  probable  intention,  that  the  case  of  Evans  v. 
Charles  (1  Anstr.  128  ;  see  also  Churchill  v,  Dihhen,  9  Sim.  447),  in  which 
this  construction  prevailed,  has  been  generally  condemned :  The  Judge, 
whose  solitary  approbation  it  has  elicited,  did  not  think  proper  to  follow  its 
authority  (see  Long  v.  Blaehall,  3  Ves.  486),  and  it  is  now  overruled  by 
several  later  cases.  See  Long  v.  Watkinson,  17  Be.  474  ;  Majjp  v.  Ellcock, 
3  H.  L.  C.  492 ;  Mead  v.  Stedman,  26  Be.  495 ;  Williams  v.  Roberts,  4 
Jur.,  N.  S.  18. 

To  hold  the  executors  or  administrators  to  be  beneficially  entitled  would 
be  more  palpably  absurd  now,  that,  by  express  enactment  (1  Will.  4,  c.  40), 
executors  are  excluded  from  taking  beneficially,  by  virtue  of  their  oflSce, 
even  the  undisposed-of  personalty  of  their  testator.  Accordingly,  in  Stocks 
v.  Dodsley  (1  Ke.  325),  where  a  testator  bequeathed  500?.  to  B.  after  the 
death  of  A.,  and  if  B.  should  die  in  the  lifetime  of  A.,  then  to  si^ch  persons 
as  B.  should  by  will  appoint,  and  in  default  of  such  appointment,  to  the 
executors  and  administrators  of  B.  absolutely;  Lord  Langdale,  M.  R., 
held  that  the  executor  of  B.  did  not  take  beneficially,  but  was  boitnd  to 
apply  the  legacy  according  to  the  purposes  of  the  will  of  B.  See  also 
Morris  v.  Howes  (4  Ha.  599);  Dacre  v.  Patricltson  (1  Dr.  &  S.  182); 
Juler  T.  Juler  (29  Be.  34) ;  Saltmarsh  v.  Barrett  (3  D.  F.  &  J.  279) ; 
Barrs  v.  Fewhes  (2  H.  &  M.  60) ;  Johnstone  v.  Hamilton  (6  N.  R.  352). 

This  question,  however,  cannot  arise,  unless  it  is  adjudged  that  the 
executors  or  administrators  are  the  intended  objects  of  the  gift,  which 
seems  not  to  be  the  invariable  construction ;  for,  in  some  cases,  a  gift  to" 
"legal"  (^Price  v.  Strange,  6  Mad.  159),  or  "personal  representatives" 
(^Robinson  v.  Smith,  6  Sim.  47),  and  even  a  gift  to  "  executors  or  admi- 
nistrators" (^Palin  V.  Hills,  1  M.  &  K.  470),  has  been  held  to  apply  to  next 
of  kin,  who,  as  persons  entitled  under  the  Statute  of  Distributions  to  the 
personal  estate  of  the  deceased,  may  be  said  in  a  general  and  pojiular  sense 
to  "  represent"  him. 

Thus,  in  Bridge  v.  Abbot  (3  Br.  C.  224),  which  is  a  leading  authority 
for  this  construction  (see  also  Long  v.  Blackall,  3  Ves.  486),  a  testatrix 
having  made  a  bequest  to  certain  persons,  and  in  case  of  the  death  of  any 
of  them  before  her  (the  testatrix),  to  his  or  her  "  legal  repiTsentatives," 
Sir  R.  P.  Arden,  M.  R.,  held  the  next  of  kin  under  the  statute  to  be 
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£ ;  To  each  of  the  children  of  my  deceased  nephew  \name\  ^^^^ 

who  either  before  or  after  my  death  shall  attain  the  age  of  minors. 

entitled.  It  does  not  appear  whether  his  Honour  adverted  to  the  case  of  a 
widow,  and  would  have  included  her  in  his  sense  of  legal  representatives. 
(See  Price  v.  Str'ange,  6  Mad.  162  ;  Beynell  v.  Reynell,  10  Be.  21 ;  Booth 
V.  Vicars,  1  Col.  6).  So,  in  Bains  v.  Ottey  (1  M.  &  K.  465),  where  a  "Personal 
testator  gave  certain  real  and  personal  estate  to  trustees,  in  trust  for  such  tives." 
persons  as  A.,  a  married  woman,  should  appoint,  and  in  default  of  appoint- 
ment for  her  separate  use,  and  at  her  decease  to  convey  the  real  estate  to 
such  person  as  would  be  the  heir-at-law  of  the  said  A.,  and  to  assign  the 
personal  estate  to  such  persons  as  would  be  the  "  personal  representatives" 
of  A.,  Sir  J.  Leach,  M.  R.,  held  the  next  of  kin  under  the  statute  to 
be  entitled.  See  also  Be  Grylls'  Trusts  (L.  R.,  6  Eq.  589).  Again,  "Executors 
in  Cotton  v.  Cotton  (2  Be.  67),  a  bequest  to  several  persons  "  or  the  legal  tratora.""^' 
representatives  of  the  said "  legatees,  received  the  same  construction. 
But  see  Smith  v.  Barneby  (2  Col.  728).  Indeed,  so  strong  has  been 
sometimes  the  leaning  in  favour  of  the  construction  which  reads  words 
pointing  at  succession  or  representation  as  denoting  the  next  of  kin,  that 
(as  already  stated)  even  a  gift  to  executors  or  administrators  has  been  so 
construed.  Thus,  in  the  case  of  Palin  v.  Hills  (1  M.  &  K.  470),  where  a 
testator,  after  bequeathing  certain  pecuniary  legacies,  declared,  that  in  case 
of  the  death  of  any  or  either  of  the  legatees,  his  or  her  legacy  should  go  to 
his  or  her  executors  or  administrators.  Lord  Chancellor  Brovgham  decided 
in  favour  of  the  next  of  kin  under  the  statute  of  the  deceased  legatee,  on 
the  authority  of  Bridge  v.  Abbot;  his  Lordship  considering  that  a  gift  to 
executors  or  administrators  was  wholly  undistinguishable  from  a  gift  to 
legal  representatives.  (Compare  this  with  Stocks  v.  Bodsley,  1  Ke.  325, 
stated  ante,  p.  184.  See  also  Daniel  v.  Budlcy,  1  Ph.  1;  Taylor  v. 
Beverley,  1  Col.  108;  Jenkins \.  Gower,2  Col.  537;  Wilkinson\.  Garrett, 
2  Col.  643;  Say  v.  Creed,  5  Ha.  580;  Long  v.  Watkinson,  17  Be.  471; 
Bixon  V.  Bixon,  24  Be.  129;  Mngy.  Cleavcland,26Be.  26,  166,  4  DeG. 
&  J.  477).  A  testator  gave  the  interest  of  1,000Z.  to  his  daughter  for  life,  "  Legal  per- 
and  after  her  death  to  her  children  ;  but  if  she  died  without  issue  (which  geCtatives?" 
happened)  he  gave  the  capital  to  his  sons  in  equal  shares,  and  declared 
that,  if  any  of  them  should  die  in  his  daughter's  lifetime,  his  or  their 
share  or  shares  should  be  paid  to  his  or  their  "  legal  personal  representa- 
tives;" two  of  the  sons  died  in  the  daughter's  lifetime;  it  was  held  that 
their  executors  were  entitled  to  their  shares  as  part  of  their  personal  estate 
in  exclusion  of  their  next  of  kin  (Hinchliffe  v.  Westwood,  2  De  G.  &  S. 
216).  But  in  WalJier  v.  Marquis  of  Camden  (16  Sim,  329),  where  the 
testator  had  several  times,  in  other  parts  of  his  will,  made  use  of  the  words 
"  executors  or  administrators,"  it  was  held  that,  under  a  bequest  to  a 
person  "  if  he  should  be  then  living,  if  not,  then  to  his  legal  personal 
representative  or  representatives,"  the  next  of  kin,  and  not  the  executors  or 
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twenty-one  years,  or  marry,  £ ;  with  power  for  my  exe- 
cutors or  administrators  to  apply  the  whole  or  part  of  the  legacy 
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administrators,  were  entitled.  See  also  StocMale  v.  Nicholson  (L.  R.,  4 
Eq.  359),  where  the  gift  was  to  "  next  personal  representatives." 

In  Hewitson  v.  Todhunter  (22  L.  J.,  Ch.  76),  where  a  legacy  was 
bequeathed  to  A.,  and  in  case  he  should  die  in  the  testator's  lifetime  (which 
happened),  it  was  directed  that  the  legacy  should  devolve  upon  A.'s  "  per- 
sonal representatives,"  Sir  J.  Stuart,  V.-C,  decided  against  both  the 
executor  and  the  next  of  kin  of  A.,  and  iu  favour  of  the  residuary  legatee 
of  A.  Compare  the  decision  of  Sir  J.  Leach,  M.  R.,  in  Palin  v.  Hills 
(1  M.  &  K.  474),  reversed,  1  M.  &  K.  479. 

From  cases  of  this  class,  however,  we  must  carefully  distinguish  those  in 
which  the  words  "  executors  and  administrators  "  or  "  legal  representatives" 
are  used  as  words  of  limitation,  as  in  the  case  of  a  gift  to  A.  and  his 
executors  or  administrators,  or  to  A.  and  his  legal  representatives,  which 
will,  beyond  all  question,  vest  the  absolute  interest  in  A.  (^Jvitgar  v. 
Harman,  1  Cox,  250).  But  the  same  construction  has  not  been  applied  to 
cases  of  a  bequest  to  A.  for  life,  and,  after  his  decease,  to  his  executors  or 
administrators,  without  the  word  "assigns"  (^Mackenzie  v.  Mackenzie,  3 
M'N.  &  G.  559  J  Attorney- General  v.  Malhin,  2  Ph.  64;  Re  Seymour's 
Trusts,  Joh.  472 ;  Johnson  v.  Routh,  6  W.  R.  6 :  but  see  Devall  v. 
Dickens,  9  Jur.  550;  Alger  v.  Parrott,  L.  R.,  3  Eq.  328);  on  the  other 
hand,  if  there  is  the  word  "  assigns"  in  the  gift,  that  is,  if  the  gift  be  to  A. 
for  life,  and  after  his  death  to  his  "  executors,  administrators  and  assigns," 
A.  would  be  entitled  absolutely  {Meryon  v.  Collett,  8  Be.  386 ;  Homes  v. 
Hames,  2  Ke.  646 ;  Morris  v.  Howes,  4  Ha.  599.  See  also  Co.  Litt.  54,  b  ; 
Socket  V.  Wray,  4  Br.  C.  483  ;  Lewis  v.  Hopkins,  3  Drew.  668,  aCBrmed, 
nom.  Williams  v.  Lewis,  6  H.  L.  C.  1013,  7  W.  R.  349).  In  Price  v. 
Strange  (6  Mad.  159),  where  a  testator  devised  real  estate  to  his  wife, 
during  widowhood,  and  at  her  death  or  marriage  to  trustees  to  sell ;  and 
directed  that  in  case  the  death  or  second  maniage  of  his  wife  should  not 
happen  until  his  youngest  child,  being  a  son,  should  have  attained  twenty- 
three,  or  being  a  daughter,  should  have  attained  that  age  or  be  married 
with  consent,  then  his  trustees  should,  immediately  after  the  receipt  of  the 
money  arising  from  the  sale  of  his  said  real  estate,  pay  and  divide  the  same 
among  such  of  his  children  as  should  be  then  living,  and  the  legal  repre- 
sentative or  representatives  of  such  as  should  be  then  dead ;  and  in  case 
such  death  or  marriage  of  his  said  wife  should  happen  during  the  minority 
of  any  of  his  said  children,  then  the  testator  directed  the  trustees  to  pay  an 
equal  proportion  of  the  said  money  to  such  of  his  children  as  should  at 
that  time  be  entitled  to  receive  their  shares,  in  case  he,  she  or  they  had 
been  then  living ;  and  if  dead,  then  to  his,  her  or  thek  legal  representatives: 
Sir  J.  Leach,  V.-C,  was  of  opinion,  that  these  words  operated  as  words  of 
limitation,  and  that  a  child  attaining  twenty-three,  who  died  during  the 
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of  eacli  child,  while  such  legacy  shall  be  contingent,  for  the        — 
advancement  in  life,  or  otherwise  for  the  benefit  of  the  same    ■ 

widowhood  of  the  wife,  took  a  vested  interest.  It  will  he  observed,  that 
the  construction  adopted  by  Sir  J.  Leach,  in  the  last  case,  makes  no  pro- 
vision against  lapse,  and  therefore  the  representatives  of  a  child  dying  in 
the  testator's  lifetime  wonld  not  have  taken  by  way  of  substitution.  So  in 
the  case  of  Grafftey  v.  Htimpage  ( 1  Be.  52),  where,  under  a  bequest  to  A. 
and  B.  and  the  survivor,  for  life,  and  on  a  certain  contingency  to  such 
persons  as  B.  should  appoint,  and  in  default  of  appointment  to  the 
executors,  administrators  or  assigns  of  B.,  B.  was  held  to  be  entitled  abso- 
lutely.    See  also  Hnlloway  v.  ClarTison  (2  Ha.  521). 

It  is  observable,  that,  in  Bridge  v.  Abbot,  Baines  v.  Ottey,  and  Palm  v.  Whether  wife 
Hills,  the  question  did  not  arise,  whether  the  gift  to  legal  representatives,  tatives  of 
or  executors  or  administrators,  applied  to  the  next  of  kin,  in  the  strict  and  next  of  kin 
proper  acceptation  of  that  term,  or  to  the  persons  taking  the  personal  estate  under  gift  to 
under  the  Statutes  of  Distribution,  so  as  to  let  in  the  widow  of  the  deceased  "r^^'syno" 
and  the  representatives  of  next  of  kin,  i.  e.,  the  persons  who  are,  among  nyines. 
lineals  of  every  degree,  and  collaterals  of  certain  degrees  of  proximity, 
admitted  to  stand  in  the  place  of  and  represent  their  deceased  parent  or 
ancestor.     It  seems  to  be  clear,  that  neither  the  widow  (  Garriok  v.  Lord 
Camden,  14  Ves.  372  ;  Lee  v.  Lee,  8  W.  K.  443  ;  but  see  4  W.  E.  533,  n.), 
nor  the  husband  {Milne  v.  Gilbart,  5  D.  M.  &  G.  510),  is  entitled  under  a 
gift  in  terms  to  the  next  of  kin.     The  claim  of  the  representatives  of  next 
of  kin  under  such  a  gift,  however,  has  been  the  subject  of  many  conflicting 
decisions  and  dicta,  terminating  with  the  important  case  of  Elmslcy  v. 
Young  (2  M.  &  K.  82,  780),  in  which  Lords  Commissioners  Shadwell  and 
Bosanquet,  after  a  full  review  of  the  authorities,  decided  in  favour  of  the 
strict  construction ;  those  learned  Judges  being  of  opinion,  that,  under  a 
gift  to  next  of  kin,  a  surviving  brother  was  entitled,  in  exclusion  of  the 
children  of  a  deceased  brother.     See  also  Withy  v.  Mangles  ( 10  C.  &  F.         ^ 
215),  J.t)iso»  V.  Simjyson  (Joh.  43),  Booh  v.  Attorney- General  (31  Be. 
313),  and  Halton  v.  Foster  (L.  R.,  3  Ch.  App.  505),  where  under  gifts  of 
personalty  to  "  the  next  of  kin "  it  was  held  that  the  nearest  of  kindred  in 
blood  were  entitled,  and  not  those  who  would  be  entitled  under  the  Statutes 
of  Distribution.    And  the  nearest  in  blood,  if  more  than  one,  take  as  joint 
tenants  {Stochdale  v.  Nicholson,  L.  R.,  4  Eq.  359).     The  terms  "  next  of 
kin"  and  "next  or  nearest  of  blood"  are  synonymous  {Cooler  v.  Denison, 
.  13  Sim.  296). 

In  Scott  V.  Moore  (14  Sim.  35),  the  Court  had  to  decide  between  the  Conflicting 
conflicting  claims  of  the  next  of  kin  and  the  residuary  legatee  of  a  testator,  next'of°kin 
under  a  declaration  that  a  trust  fund  in  a  certain  event  should  be  considered  an^i  residuary 
as  part  of  his  personal  estate,  and  go  in  due  course  of  administration ;  the 
legatee  was  held  entitled.    And  see  Hemitson  v.  Todhunter  {ante,  p.  186). 

For  the  construction  of  a  bequest  "  to  and  among  my  heirs-at-law,  share  Gifts  to 
and  share  alike,"  see  Ware  v.  Bowland  (2  Ph.  635).     As  to  the  effect  of  >.  n|xt  of 

kin,"  &c. 
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child  during  minority  (i);  To  each  of  my  nephews  and  nieces 
[names2,  the  children  of  my  said  brother  [7iame],  by  his  late 


Gifts  to 
"  heirs," 
"  next  of 
kin,"  &C. 


As  to  the 
payment  of 
legacies  to 
mluors. 


a  gift  to  the  next  of  kin  of  testator's  wife,  according  to  the  distribution  of 
intestate's  effects,  where  the  wife  of  the  testator  had  a  previous  life 
interest,  see  Edwards  v.  Saloway  (2  Ph.  625).  As  to  the  construction  of 
the  words  "  heirs"  and  "  family,"  as  applicable  to  dispositions  of  real  and 
personal  estate  respectively,  miite  v.  Briggs  (2  Ph.  583) ;  of  "  offspring," 
Lister  v.  Tidd  (29  Be.  618);  of  "descendants,"  Best  v.  Stonehewer  (34 
Be.  66,  5  N.  R.  500)  ;  of  a  gift  of  stock  to  "  issue  male,"  Lywood  v.  Kirnber 
(29  Be.  38) ;  and  of  a  devise  to  the  "  first  male  heir,"  Boe  v.  Perratt 
(9  C.  &  F.  606);  the  words  "eldest  son"  held  to  be  words  of  limitation, 
Lewis  V.  Puxleij  (16  M.  &  W.  733;  16  L.  J.,  N.  S.  Exch.  216).  See 
also  Thellusson  v.  Lord  Rendlesliam  (7  H.  L.  C.  429);  Thellitsson  v. 
Roharts  (7  W.  R.  663),  where  "  eldest  male  lineal  descendant"  was  held 
to  mean  the  eldest  in  point  of  line  or  stock,  and  not  of  personal  age ;  on 
the  word  "  heir"  in  a  bequest  of  personalty,  Boody  v.  Higgins  ( 2  K.  &  J. 
729),  Re  Gamboa's  Trust  (4  K.  &  J.  756),  Re  Rootes  (1  Dr.  &  S.  228), 
Re  Preston's  Trusts  (1  N.  R.  470),  Powell  v.  Boggis  (35  Be.  535),  Re 
Newton's  Trusts  (L.  R.,  4  Eq.  171)  ;  as  to  "  heir  of  my  family,"  Tetlow  v. 
Askton  (15  Jur.  213) ;  for  a  gift  to  next  of  kin  of  a  particular  surname, 
Carpenter  v.  Bott  (15  Sim.  606) ;  a  devise  to  right  heirs  of  the  testator's 
name,  T/iorpe  v.  Thorpe  (1  H.  &  C.  326,  10  W.  R.  778) ;  to  "  my  nearest 
of  kin  by  way  of  heirship,"  Williajns  v.  Ashton  (1  J.  &  H.  115) ;  to  "next 
lawful  heirs,"  Haslewood  v.  Ch'een  (28  Be.  1) ;  as  to  the  meaning  of  "  next 
of  kin  in  the  male  line,"  Sayer  v.  Bradley  (5  H.  L.  C.  873) ;  and  as  to 
the  period  of  vesting  of  a  devise  to  the  person  who  "  shall  be  the  male 
relation  nearest  in  blood  "  to  A.  the  fii-st  tenant  for  life  of  a  series  of  limi- 
tations, Stert  V.  Platel  (5  Bing.  N.  C.  434,  7  Sc.  422). 

On  gifts  to  "  family"  or  "  relations,"  compare  n.  (^d)  to  Prec.  IX.,  ante, 
p.  147 ;  see  also  on  this  subject,  and  generally  on  gifts  to  descendants, 
issue,  next  of  kin,  personal  representatives,  executors  or  administrators, 
and  persons  of  testator's  blood  and  name,  2  Jarm.  Wills,  ch.  29. 

(i)  An  executor  is  not  authorized,  without  an  express  direction,  to  pay 
even  a  vested  legacy  to,  or  apply  it  for  the  benefit  of,  a  minor  legatee ;  still 
less  is  he  wan-anted  in  so  dealing  with  a  legacy  which  (like  that  in  the  text) 
is  contingent  until  the  majority  of  the  legatee.  But  an  executor  can  dis- 
charge himself  of  a  legacy  which  belongs  to  an  infant  by  paying  it,  as 
directed  by  the  stat.  36  Geo.  3,  c.  52,  s.  32,  into  the  Bank  of  England,  to  - 
the  account  of  the  legatee,  with  the  privity  of  the  Accountant-General  of 
the  Court  of  Chancery,  who  is  directed  to  give  his  certificate  for  the  pay- 
ment, on  the  production  of  the  certificate  of  the  Commissioners  of  Stamps 
that  the  legacy  duty  has  been  paid;  see  Re  Biggs  (11  Be.  27) ;  and  such 
payment  cjoes  not  make  the  infant  a  ward  of  Court  {Re  Hillary,  2  Dr.  & 
S.  461).  The  Accountant-General  is  then  to  lay  out  the  money  in  Thi-ee 
per  Cent.  Consols,  which,  with  the  dividends,  are  transferred  and  paid  to 
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wife  [name],  the  sum  of  £ ,  to  be  vested  in  and  payable  to  ^gj^jT;;;^^^^ 

each  nephew  as  and  when  he  shall  attain  the  aee  of  twenty -one  nephews  and 

^  •  1    nieces,  with  a 

years,  and  to  be  vested  in  and  payable  to  each  niece  as  and  direction  to 

,  .     1        *  T  pay  the  in- 

when  she  shall  attain  that  age  or  be  married ;  And  1  direct  come  to  the 
each  of  the  last-mentioned  legacies  to  be,  if  vested  and  payable,  maintenance, 
paid,  or,  if  not,  retained  and  set  apart,  at  the  end  of  three  ^unt,"and' 
calendar  months  next  after  my  decease,  but  without  interest  in  d^aui'toap- 
the  mean  time,  and,  if  retained  and  set  apart,  to  be  invested  in  I'^J'**' 
the  names  of  my  trustees,  in  or  upon  the  public  stocks  or  funds, 
or  other  Government  securities  of  the  United  Kingdom,  or  real 
securities  in  the  United  Kingdom,  or  in  or  upon  the  bonds, 
debentures  or  debenture  stock  or  guaranteed  stock  or  shares  of 
any  railway  company  in  England  which  at  the  time  of  the  in- 
vestments therein  respectively  shall  be  paying  a  dividend  (and 
not  in  or  upon  any  other  investment),  with  power  to  vary  the  in- 
vestment from  time  to  time  for  any  other  or  others  of.  the  like 
nature  ;  and  the  yearly  produce  thereof  to  be  paid  into  the  hands 
of  my  said  brother  [?iame],  during  the  minority  of  the  nephew, 
or  the  minority  and  discoverture  of  the  niece,  to  whom  the  same 
shall  belong,  in  order  that  such  yearly  produce  may  be  applied 
by  my  said  brother,  at  his  discretion,  for  the  benefit  of  such 
nephew  or  niece,  and  without  his  being  obliged  to  render  auy 
account  of  the  application  thereof;  And  if  my  said  brother  shall 
die  during  such  minority,  or  during  such  minority  and  discover- 
ture, then  to  be  applied  by  my  trustees,  at  their  discretion,  in 
or  towards  the  maintenance  and  education,  or  otherwise  for  the 
benefit  of  such  nephew  or  niece ;  and  the  unapplied  yearly  pro- 
duce, if  any,  shall  be  accumulated,  and  the  accumulations  be 
added  to  the  capital  of  the  legacy  whence  the  same  shall  have 

the  legatee  at  majority,  on  application  to  the  Court  by  petition  or  motion. 
In  order  to  avoid  the  necessity  of  resorting  to  this  proceeding,  which  of 
course  is  attended  with  some  expense,  it  seems,  in  general,  advisable  to 
give  to  the  executors,  where  the  legacy  is  small,  a  power  of  applying  it  for 
the  benefit  of  the  legatee  during  his  or  her  minority,  unless  the  testator 
chooses  absolutely  to  postpone  his  bounty  until  majority.  The  executor 
may  also,  in  a  proper  case,  pay  the  legacy  into  Court  under  the  Trustees' 
Relief  Act,  10  &  11  Vict.  c.  96,  s.  1,  or  the  Trustee  Act,  1850,  13  &  14 
Vict.  c.  60,  s.  48 ;  Consol.  Ch.  Ord.  xli ;  Morgan's  Ch.  Acts  &  Orders,  64, 
595.  An  order  under  the  Trustees'  Relief  Act  makes  the  infant  a  ward  of 
Court  (Me  Hodges'  Settlement,  3  K.  &  J.  213) ;  but  it  would  seem  that 
the  mere  payment  into  Court  does  not. 
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—       arisen,  and  follow  the  destination  of  the  same  legacy ;  And  I 

DECLARE  that  if  my  said  nephews  or  any  of  them  shall  die 

under  the  age  of  twenty-one  years,  or  my  said  nieces  or  any 

of  them  shall  die  under  that  age  without  having  been  married, 

then  the  legacies  or  legacy  of  such  of  them  as  shall  so  die,  and 

the  unapplied  yearly  produce  and  accumulations,  if  any,  shall 

—to  trustees,  sink  into  the  residue  of  my  personal  estate.     And  I  bequeath 

sumTof"        to  my  said  trustees,  three  several  sums  of  5001. ,  1,000Z.  and 

trustsVter'^    2,0001.  upon  the  trusts  hereinafter  declared  thereof  respectively; 

declared ;        /p^  each  of  my  exccutors  £ ,  as  an  acknowledgment  for  the 

— to  execu-  "'       ,  _  ° 

tors,  for  their  trouble  of  executing  my  will ;  To  the  said  [one  of  the  executors], 

— toind'i-       individually,  and  without  reference  to  his  office  (^),  £ ;  To 

cutor-*^^^'     each  of  my  friends  [^names'],  £ ,  to  purchase  a  mourning 

—to  Mends,    ring;  or  other  memorial  for.  To  each  &c.  a  mournino;  ring  of  the 

for  rings ;  °  o  o 

—to  servants.  Value  of  £ ]  ;  To  my  servant  [name'],  if  he  shall  continue 

in  my  service  till  my  decease,  £ ;  To  each  of  the  domestic 

servants  who  shall  be  in  my  service  at  my  decease  (except  the 
said  [name]  ),  a  sum  equal  to  one  year's  wages  (J),  in  addition 


As  to  legacies  (^0  These  words  are  inserted  to  show  that  the  executor  is  to  have  the 
to  executors,  legacy  whether  he  proves  the  will  or  not.  See  Hawkins,  Constr.  Wills, 
309.  The  intention  on  this  point  should  always  be  indicated  in  framing 
legacies  to  executors.  The  effect  of  declaring  the  legacy  to  be  in  consi- 
deration of  the  executor's  trouble,  and  indeed  of  giving  it  simply  to  the 
executor  without  any  explanatory  declaration  of  the  motive,  would  be  to 
annex  the  legacy  to  the  office  ( Calvert  v.  Sebhon,  4  Be.  222  ;  Slaney  v. 
Watney,  L.  E..,  2  Eq.  418) ;  and  this  probably  is  in  general  the  intention. 
Secus,  where  it  is  expi-essed  to  be  as  a  mark  of  esteem  {Burgess  v.  Jiur- 
gess,  1  Col.  367),  or  where  it  is  given  to  one  of  the  executors  exclusively 
in  addition  to  a  previous  legacy  to  all,  though  the  bequest  be  to  them  nomi- 
natim,  without  any  allusion  to  the  office  (  Cockerell  v.  Barber,  2  Eus.  585). 
See  also  Compton  v.  Bloxham  (2  Col.  201)  ;  Ilollingsworth  v.  Grasett 
(15  Sim.  52) ;  Wildes  v.  Bmies  (1  S.  &  G.  475) ;  Angermann  v.  Ford  (29 
Be.  349) ;  lie  Benhy  (3  D.  F.  &  J.  350)  ;  4  Dav.  Conv.  by  Waley,  100. 
r.equests  to  (0  A  bequest  to  testator's  "  servants"  includes  those  only  who  are  in  his 

servants.  service  at  his  death  {Jones  v.  Henley,  2  Ch.  Kep.  162),  and  who  pass  their 
whole  time  in  testator's  service  {Townshend  v.  Windham,  2  Ver,  546; 
Thrupp  V.  Collett,  26  Be.  147);  though  of  course  a  temporary  absence 
from  actual  service  at  the  testator's  death  does  not  disentitle  one  otherwise 
entitled  {Herbert  v.  Reid,  16  Ves.  486). 

A  bequest  "  to  each  of  my  servants  one  year's  wages  over  and  above 
what  may  be  due  to  them  at  the  time  of  my  decease,"  is  confined  to  ser- 
vants hired  by  the  year  {Booth  v.  Bean,  1  M.  &  K.  560;  Blachwell  v.  Pen- 
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to  the  wages  then  due  to  him  or  her,  also  a  suit  of  niourning,        — 
to  be  provided  by  my  executors  at  their  discretion.     I  direct  Legacies  to 

•"■  "^        ■'  .  •  n  married 

the  legacies  of  such  of  the  pecuniary  legatees  as  at  the  time  of  women  to  be 

.11111  ■     1  t'^^ir  separate 

the  actual  payment  thereof  respectively  shall  be  married  women,  property. 
to  be  paid  into  their  respective  proper  hands,  in  order  that  the 
same  may  be  enjoyed  and  disposed  of  as  their  separate  property, 
free  from  marital  control,  for  which  legacies  their  respective 
receipts  shall  be  discharges.      I   bequeath   the   legacies    of  Bequest  of 

■^  .  °  .  /-H  Stock  lega- 

stock  {m)  following  (namely) :  To  my  said  trustees,  3,000Z.  Con-  cies. 
solidated  Three  per  Cent.  Bank  Annuities,  also  4,000/.  Reduced 
Three  per  Cent.  Annuities,  also  5,000Z.  New  Three  per  Cent. 
Annuities,  also  6,000/.  Consolidated  Three  per  Cent.  An- 
nuities, upon  the  trusts  hereinafter  declared  thereof  respec- 
tively; Also  to  my  nephew  [name'],  1,000Z.  Bank  Stock.  I  ^j^f^j?^!** 
DIRECT  my  executors  to  deliver  the  specific  legacies  aforesaid  of  specific 

''  .       legacies,  and 

within  one  calendar  month  from  my  decease,  and  to  pay  or  retain  payment  of 

pecuniary 

nant,  9  Ha.  551).    Bat  if  the  bequest  be  of  a  gross  sum  to  be  divided  Bequests  to 
amongst  the  servants,  persons  continuously  employed  at  weekly  wages  are  servants, 
included  ( TJmqjj}  v.  Collett,  ubi  stij).'). 

A  gift  to  "  servants  in  my  domestic  establishment,"  includes  only  in-door 
servants  (^Ogle  y.  Morgan,  1  D.  M.  &  G.  359);  and  in  Jones  v.  Henley 
(^iiH  sup.),  where  the  gift  was  simply  "  lOOZ.  a  piece  to  all  my  servants," 
it  was  held  that  those  only  were  entitled  who  lived  in  the  house  with  the 
testator.  But  in  Townsliend  v.  Windham  (uM  sup.),  the  expression  "  such 
of  my  servants  as  shall  be  living  with  me  at  my  death,"  was  held  not  to 
exclude  servants  living  in  a  different  house ;  and  similar  decisions  were  given 
in  BlacJiwell  v.  Pennant  and  Thriipp  v.  Collett  {vbi  suj).). 

See  also  Armstrong  v.  Clavering  (27  Be.  226) ;  Barloro  v.  Edwards 
(1  H.  &  C.  547,  10  W.  R.  700);  Venes  v.  Marriott  (10  W.  R.  751). 

(w)  Stat.  8  &  9  Vict.  c.  97,  after  reciting  1  Geo.  1,  c.  19,  enacts  that  all  Act  to  amend 
shares  of  public  stocks  standing  in  the  names  of  any  deceased  person  may  in^teltemen- 
be  transferred  by  the  executors  or  adniinistrators  of  such  person,  notwith-  tary  disposi- 
standing  any  specific  bequest  or  disposition  thereof  in  the  will  of  such  per-  perty  jn 
son  contained.     No  transfer  is  to  be  allowed  without  the  probate  or  letters  P'^^'i'^  funds, 
of  administration  being  first  left  at  the  Bank  of  England;  and  all  the  exe- 
cutors who  have  proved  the  will  are  to  join  in  every  transfer.     The  Bank 
(sect.  2)  is  not  to  require  the  registration  of  specific  bequests,  as  was  the 
case  previously.     Sect.  3  provides  for  the  receipt  of  dividends  by  power  of 
attorney,  when  stock  is  standing  in  the  name  of  an  infant,  or  of  a  person 
of  unsound  mind,  jointly  with  some  other  person  not  under  legal  disability. 
Sect.  4  enacts,  that  the  word  "  stocks"  shall  extend  to  any  stocks,  funds,  or 
annuities,  which,  at  the  date  of  the  Act  (4th  Aug.  1845)  or  at  any  time 
thereafter,  shall  be  transferable  at  the  Bank  of  England. 
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the  money  (o)  and  stock  legacies  aforesaid  witliin  six  calendar 
mouths  after  my  decease,  or  sooner,  if  they  shall  tliink  fit.  I 
DIRECT  that  the  aforesaid  money  legacies  for  charitable  pur- 
poses shall  be  paid  exclusively  out  of  such  part  of  my  personal 

(o)  The  word  "  money"  m  a  will  does  not  pass  stock  in  the  public  funds, 
unless  its  meaning  is  enlarged  by  the  context  (^Lowe  v.  Thomas,  5  D.  M.  & 
G.  315 ;  Dunally  v.  jDunally,  6  Ir.  Ch.  Rep.  540),  or  it  can  be  gathered 
from  the  whole  will,  and  the  facts  of  the  case,  that  such  was  the  testator's 
intention  (^(Jlmpman  v.  Reynolds,  28  Be.  221;  Gover  v.  Davis,  29  Be.  222). 
See  also  Cowling  v.  Cowling  (26  Be.  449),  where  stock  in  the  funds  was 
held  not  to  pass  by  a  bequest  of  "  my  goods  and  furniture,  my  plate  and 
linen,  all  money  and  notes  that  may  be  due  to  me  at  my  decease."  And 
the  addition  of  "  &c."  to  a  bequest  like  the  above,  will  carry  only  things 
ejusdem  generis  {Newman  v.  Newman,  26  Be.  220).  But  South  Sea  Stock 
and  3|  per  Cents,  were  held,  on  the  context,  to  pass  by  the  expression 
"  surplus  money"  {%b.  219).  And  see  Barclay  v.  Masltelyne  (Job.  124)  ; 
Montagu  v.  Earl  of  Sandwich  (33  Be.  324);  JVevinson  v.  Lady  Lennard 
(34  Be.  487). 

In  Harrison  v.  Asher  (2  De  G.  &  S.  436),  a  testator,  resident  in  Jamaica, 
made  a  specific  bequest  of  half  of  certain  stock,  and  afterwards  directed 
his  agents  in  London,  who  held  a  power  of  attorney  from  him,  to  sell  out 
part  of  the  stock.  The  testator  died  before  the  sale  was  made,  and  the 
agents,  in  ignorance  of  that  fact,  effected  the  sale  as  directed.  It  was  held 
that  the  legatee  was  entitled  to  half  the  stock  which  was  standing  in  tes- 
tator's name  at  the  time  of  his  death.  See  also  Thomas  v.  Thomas  (27 
Be.  537),  in  which  case  the  testator  left  to  his  grandson  "  all  the  bank  stock 
which  he  should  be  possessed  of  or  entitled  to  at  the  time  of  his  death." 
On  the  27th  Dec.  1858,  he  directed  the  purchase  of  5,000Z.  bank  stock, 
obviously  with  a  view  of  increasing  the  legacy  to  his  grandson ;  the  stock 
was  bought  at  the  earliest  possible  moment,  but  the  testator  died  on  the  day 
of,  but  five  hours  before,  the  purchase.  The  grandson  was  held  not  to  be 
entitled  to  the  5,000Z. 

A  bequest  of  "  my  bank  stock"  was  held  to  pass  3J  per  cents.,  the  testator 
having  no  other  stock,  either  at  the  date  of  his  will,  or  at  his  death  {Drake 
v.  3Iartin,  23  Be.  89).  But  where  a  testator  has  stock  which  answers  the 
description  in  his  will,  though  different  in  amount,  the  description  will  not 
be  extended  so  as  to  include  stock  of  a  different  description  ( GilUat  v. 
GilUat,  28  Be.  481).  In  a  gift  of  "  the  whole  of  my  fortune  now  standing 
in  the  funds,"  bank  stock  was  held  not  to  be  included  {Grainger  v. 
Slingshy,  8  D.  M.  &  G.  385, 7  H.  L.  C.  273).  Bank  stock  is  not  government 
security  {ib.;  Mills  v.  Mills,  7  Sim.  501;  Hume  v.  Richardson,  10  W.  R. 
528).  As  to  what  securities  are  mthin  the  meaning  of  "  stocks  in  the 
foreign  funds,  see  Ellis  v.  Eden  (23  Be.  543,  25  Be.  482)  ;  and  that  long 
annuities  pass  as  "  stock  and  money  in  the  funds,"  see  Grant  v.  Mussett 
(8  W.  R.  330). 
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estate  as  may  lawfully  be  appropriated  to  such  purposes,  and        — 
preferably  to  any  other  payment  thereout.   I  direct  my  trustees  souaity. 
to  stand  possessed  of  the  said  legacy  of  500/.  money,  Upon  Trastsofa 

.        ,     .  .        ,  1  1.      /•       1  pecuniary 

TRUST  to  invest  the  same  m  their  names  m  the  public  lunds  or  legacy— to  in- 
on  Government  securities  of  the  United  Kingdom,  or  on  the  cumulate  tni 
bonds,  debentures,  debenture  stock  or  guaranteed  stock  or  shares  Luis  t^nV- 
of  any  railw^ay  companies  in  England,  Wales  or  Scotland,  but  t"ansfer'the 
not  elsewhere,  which  railway  companies  shall  respectively,  at  ^"""^  ^  *'*'"• 
the  time  of  the  investment  aforesaid,  be  paying  dividends,  or  on 
real  securities  in  England  or  Wales,  but  not  in  Ireland  or  else- 
where, and  not  in  any  other  investment,  with  liberty  to  change 
the  investment,  at  their  discretion,  for  any  other  or  others  of 
the  kinds  prescribed,  and  to  accumulate  the  yearly  income  by 
similar  investments  until  my  nephew  \_name'\  shall  attain  the 
age  of  twenty-one  years,  or  die  under  that  age  ;  and  if  he  shall 
attain  that  age,  thereupon  to  transfer  to  him  both  the  original 
fund  and  the  accumulations  ;  but  if  he  shall  die  under  that  age, 
then  to  dispose  thereof  as  part  of  the  residue  of  my  personal 
estate.     I  direct  my  trustees  to  stand  possessed  of  the  said  Trusts  of  an- 
legacy  of  1,000/.  money.  In  trust  for  my  reputed  son  [name^  (p) ;  uiary  legacy 

(p)  A  gift  to  children  or  issue ^Hma/acie  imports  legitimate  chil(^ren  Constructioa 
or  issue  (1  P.  W.  629 ;  1  V.  &  B.  462).     Hence,  in  framing  provisions  for  meg'itimate 
illegitimate  offspring,  great  care  should  be  taken  to  show  plainly  and  children, 
explicitly  that  they  are  the  intended  objects  of  the  gift.    And  this  sug- 
gestion loses  none  of  its  pertinency  where  there  are  no  other  than  illegiti- 
mate children  in  existence  at  the  making  of  the  Avill;  for,  as  a  gift  to  Gifts  to  chil- 
children,  generally,  embraces  those  who  happen  to  be  in  existence  at  the  gi^gg^ 
testator's  death,  without  the  necessity  of  inquiring  into  the  previous  history 
of  the  class,  a  bequest  originally  intended  for  the  illegitimates  may,  by  the 
birth,  subsequently  to  the  will,  of  legitimates,  be  diverted  entirely  to  such 
after-bom  children  (see  God/re}/  v.  Davis,  6  Ves.  43;  Harris  v.  Lloyd, 
T.  &  R.  310 ;   Gahb  v.  Prendergast,  1  K.  &  J.  439).     Thus,  suppose  A. 
to  marry  B.  after  she  has  had  children  of  whom  A.  is  reputed  father  ;  and 
after  the  marriage,  but  before  the  birth  of  legitimate  offspring,  to  make  a 
will  bequeathing  property  to  his  children  by  B. ;  it  can  scarcely  be  doubted 
that  the  testator  intends  to  provide  for  the  illegitimates  as  well  as  any 
after-bom  legitimate  children,  but  his  intention  would  be  defeated  by  the 
birth  of  a  legitimate  child,  who  would  take  all  to  the  entire  exclusion  of 
the  illegitimate.     Where  the  general  description  of  childi-en  in  a  will  would  Description 
include  legitimate  children,  it  is  not  extended  so  as  to  include  illegitimates  le^'jj^nafes 
{Bagley  v.  Mallard,  1  R.  &  M.  581),  unless  there  was,  at  the  date  of  the  not  extendea 
will,  an  impossibility  (and  not  a  natural  or  physical,  but  a  legal  im-  nmtesr    " 

w.  o 
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—        but  if  he  shall  die  undei-  the  age  of  twenty-one  years  without 

son— If  he       leaving  issue,  the  same  legacy  shall  sink  into  the  residue  of 
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possibility)  of  legitimate  children  coming  into  existence  {Lord  Wood- 
Iwuselee  v.  Dalrymple,  2  Mer.  419).  The  rule  is  laid  down  in  corre- 
sponding tenns  in  Pratt  v.  Mathew  (22  Be.  328),  that  a  bastard  cannot 
take  under  a  gift  to  children,  unless  it  is  clear  that  legitimate  children 
never  could  have  taken  under  the  gift.  See  also  Edmunds  v.  Fessey 
(29  Be.  233) ;  Clifton  v.  Goodhun  (L.  R,  6  Eq.  278),  where  the  testatrix, 
describing  herself  as  a  spinster,  bequeathed  property  in  trust  for  all  her 
"  children  ;"  Re  Wells'  Estate  (L.  R.,  6  Eq.  599).  The  circumstance  of  the 
gift  being  to  the  children  of  the  testator  and  a  woman  C,  who  is  living  with 
him  in  a  state  of  concubinage,  would  formerly  have  been  insufficient  to 
entitle  illegitimate  children,  because  the  testator  might  still  have  con- 
templated maiTiage  with  C,  or  if  this  were  not  contemplated,  there  was, 
at  all  events,  the  possibility  of  it ;  even  the  existence,  at  the  date  of  the 
will,  of  a  wife  of  the  testator,  was  not  sufficient  to  raise  an  obstacle  to 
this  supposed  expectation  of  the  birth  of  legitimate  children  by  the  woman 
in  question  (  Wilkinson  v.  Adam,  1  V.  &  B.  462) ;  but  qu.  now  that  the 
will  would  necessarily  be  revoked  by  a  marriage,  so  that  legitimate  children 
never  could  have  taken  under  the  gift. 

The  union,  in  one  gift  to  a  class,  of  legitimate  and  illegitimate  children 
does  not  invalidate  the  gift,  although  the  legitimate  and  illegitimate 
members  of  the  class  have  to  be  determined  upon  different  principles 
(Barnett  v.  Tugwell,  31  Be.  232). 

Where  a  testator  made  a  bequest  in  favour  of  the  daughters  of  A.  (his 
first  cousin  once  removed),  and  A.  had  died  seven  years  before  the  date  of 
the  will  leaving  no  legitimate,  but  two  reputed  daughters,  of  whom  one 
was  living  at  the  date  of  the  will,  it  was  held  that,  to  enable  the  surviving 
daughter  to  take  under  the  bequest,  it  was  not  sufficient  to  show  that  there 
was  at  the  date  of  the  will  no  possibility  of  legitimate  daughters,  and  that 
the  lady  in  question  was  a  reputed  daughter,  but  that  evidence  must  be 
given  from  which  the  testator's  knowledge  of  those  facts  might  be  inferred 
{Re  Herbert's  Trusts,  1  J.  &  H.  121). 

The  intention  to  include  an  illegitimate  child  {i.e.  a  child  in  esse)  in  a 
bequest  must  be  manifest  on  the  face  of  the  will  {Harris  v.  Lloyd,  T.  &R. 
310).  A  bastard  canrlot  take  by  the  description  of  child  of  his  reputed 
father,  until  he  has  acquired  the  requtation  of  being  such  child  {Mctham 
V.  Duke  of  Bevon,  1  P.  W.  529) :  he  takes,  not  as  a  child  by  claim  of 
kindred,  but  by  virtue  of  his  reputation  that  he  is  such  child :  being 
reputed  the  child  of  the  testator,  the  words  in  the  will  serve  the  purpose  of 
identification,  and  his  reputation  gives  him  a  capacity  to  take  under  that 
name,  merely  as  a  description. 

Where  the  illegitimate  children  who  are  the  intended  objects  of  bounty 
have  acquired  names  by  reputation,  they  may  be  described  by  those  names 
(see  Eivers's  Case,  1  Atk.  410),  and  the  additional  designation  of  them  as 
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my  persouar  estate :  And  I  direct  my  trustees  to  invest  the  ^     - — 

•'    ^  '  •'  _  twenty-one 

same  legacy  in  their  names   in  or  upon  any  of  the  invest-  without  leav- 

°      •'  i.  J  jjjg  issue,  to 

children,  reputed  children,  or  even  as  legitimate  children,  will  not  inyali-  Bastards  bom 

date  the  gift,  but  be  mere  redundancy  (Standen  v.  Standen,  2  Ves.  j.  589).  ^^^^^  * 

If  the  children  have  not  acquired  names  by  reputation,  and  are  of  such 

tender  age  that  they  have  not  acquired  the  reputation  of  being  the  children 

of  their  supposed  father,  it  will  be  well  to  describe  them  as  the  children  of 

the  mother,  or  by  the  place  where,  or  the  persons  with  whom,  they  reside, 

or  other  such  particulars. 

If  the  object  of  the  gift  be  a  child  en  ventre  sa  mere,  it  seems  doubtful  Bastard  en 
whether  it  can  have  acquired  the  reputation  of  being  the  child  of  the  ^^^^f*'* 
testator  {Metham  v.  Duke  of  Devon,  1  P.  W.  529;   but  see  Pratt  v. 
Mathew,  22  Be.  339),  and  it  should  be  described  as  the  child  of  the  mother 
alone,  as  the  child  with  which  A.  B.  is  now  pregnant  (  Gordon  v.  Gordon, 

1  Mer.  141),  without  making  any  reference  to  the  supposed  father,  which 
would  only  introduce  uncertainty  into  the  description  {Earle  v.  Wilson,  17 
Ves.  628).     And  see  Holt  v.  Sitidnj  (L.  E.,  7  Eq.  170). 

It  is  settled  that  a  bequest  cannot  be  made  by  a  man  to  his  future  Bastards  to 
illegitimate  childi'en,  for  they  can  have  acquired  no  title  by  repute ;  and  a  in/aturo. 
gift  to  the  future  illegitimate  children  of  a  woman  is  invalid,  not  by  reason 
of  any  doubt  as  to  identification,  but  on  grounds  of  public  policy  (Medworth 
V.  Pope,  27  Be.  71 ;  Howarth  v.  Mills,  L.  R.,  2  Eq.  389 ;  Holt  v.  Sindry, 
L.  R.,  7  Eq.  170  ;  Re  Connor,  8  Ir.  Eq.  Rep.  401).  The  proper,  and  only 
certainly  efiicacious,  mode  of  extending  to  bastard  children  unborn  at  the  date 
of  the  will  gifts  contained  in  it,  is  by  executing  a  codicil  after  the  birth  of  each 
such  child,  expressly  communicating  to  him  or  her  the  benefit  of  the  disposi- 
tion in  the  will ;  for  the  mere  recognition  in  the  codicil  of  the  child  as  the 
te-stator's  own,  will  not  suffice  to  entitle  such  child  to  take  under  a  gift  in  the 
will  to  children  generally  {Arnold  v.  Preston,  18  Ves.  288).  Indeed,  even  a  Description 
gift  in  the  will  itself  to  an  illegitimate  child,  by  the  description  of  the  child  "'"''^ud^-  ** 
of  the  testator,  will  not  enable  such  child  to  share  in  another  bequest  to  chil- 
dren generally:  but  in  ^yorts  v.  Cubitt  (19  Be.  421),  where  there  was  a  gift 
for  the  benefit  "  of  A.  my  natural  daughter  and  of  all  other  my  daughters," 
followed  by  a  residuary  bequest  to  "  all  my  daughters,"  A.  was  held 
entitled  to  shai'e  in  the  residue.  So,  where  a  testator,  who  had  one  illegiti- 
mate nephew  J.,  one  legitimate  nephew  W.,  and  no  niece,  gave  a  legacy  to 
his  "  nephew  J."  and  his  residuary  estate  to  the  children  of  his  "  nephews 
and  nieces,"  the  children  of  J.  participated  in  the  residue  {Tugwell  v. 
Scott,  24  Be.  141).  Where  the  son  of  A.  (A,  being  a  natural  son  of  the  testa- 
tor) was  described  in  a  will  as  testator's  "  grandson,"  it  was  held  that  a 
daughter  of  A.  was  included  in  a  gift  to  "grandchildren"  {Allen  v.  Webster, 

2  Gif.  177).  And  illegitimate  children  of  an  unmarried  sister  of  the  tes- 
tator, described  in  the  will  by  her  maiden  name,  but  who  afterwards  married, 
were  held  entitled  to  share  in  a  legacy  to  her  "  and  her  two  youngest 
daughters  "  {Savage  v.  liobertson,  L.  R.,  7  Eq.  176).    And  see  Wilson  v. 
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Atkinson  (4  N.  R.  451)  as  to  the  effect,  in  a  settlement,  of  a  declaration 
that  A.,  an  illegitimate,  should,  for  the  purposes  of  the  trusts,  he  deemed  a 
lawful  child. 

In  addition  to  the  cases  already  cited,  reference  may  be  made  to  the 
following:  Ilorti-mer  y.  West  (3  Rns.  370);  Cartwright  y.  Vawdry  (5 
Ves.  530);  Swaine  v.  Kennerley  (1  V.  &  B.  409);  Durrani  v.  Friend 
(5  De  G.  &  S.  343);  Re  OverhiU's  Trvst  (1  S.  &  G.  364);  Warner  y. 
Warner  (lb  3m.  lU^;  Xelhjy.  Hammond  (2Q  Be.  36);  Mason  y.  Bateson 
(26  Be.  404)  ;  all  cases  in  which  bastards  were  excluded  from  the  benefit 
of  bequests :  and  to  the  following,  Evans  v.  Davies  (7  Ha.  498)  ;  Omen  v. 
Bryant  (2  D.  M.  &  G.  700)  ;  Hartley  v.  Trihber  (16  Be.  510)  ;  Evans  v. 
Massey  (8  Pri.  22,  a  child  en  ventre  sa  mere)  ;  in  which  bastards  were,  on 
construction  of  the  context,  held  entitled.     See  also  2  Jarm.  Wills,  ch.  31. 

Although  a  child,  described  by  a  name  or  filial  character  which  such 
child  has  acquired,  will  be  entitled,  whether  legitimate  or  illegitimate,  and 
it  is  therefore  unnecessary  for  a  testator  to  introduce  the  word  "  natural " 
or  "  reputed,"  yet  there  is  one  point  of  view  in  which  the  fact  of  the 
legitimacy  or  illegitimacy  of  the  devisee  or  legatee  designated  as  the 
testator's  child  may  be  important,  namely,  as  it  affects  the  rate  of  succes- 
sion or  legacy  duty  payable  in  respect  of  gifts  to  such  an  object,  which 
duty,  if  the  child  be  legitimate,  would  be  one  per  cent,  only,  but  if  illegiti- 
mate, and  consequently,  in  the  eye  of  the  law,  a  stranger  in  blood,  would 
be  ten  per  cent. 

The  principle  above  stated,  that,  where  the  illegitimate  children  are 
sufficiently  identified  as  the  intended  recipients  of  a  gift,  the  addition  of  a 
mis-description  (such  as  a  designation  of  them  as  children,  or  legitimate 
offspring)  will  not  invalidate  the  gift,  applies  likewise  to  the  mothers  of 
such  children:  for,  provided  the  testator's  intention  be  clear  as  to  the 
person  to  be  benefited,  and  his  description  of  her  sufficient  for  identifica- 
tion, the  additional  designation  of  her  as  his  "  wife  "  will  not  prevent  a 
woman  not  legally  his  wife  from  taking  the  gift  intended  for  her.  Thus, 
a  bequest  to  "  my  dear  wife  Caroline  "  has  been  held  to  apply  to  a  woman 
with  whom  the  testator  was  then  living,  and  with  whom  he  had  gone 
through  the  ceremony  of  marriage  in  the  lifetime  of  his  legal  wife  {Doe  v. 
Rouse,  5  C.  B.  422 ;  Dilley  v.  Matthews,  2  N.  R.  60 ;  11  W.  R.  614).  In 
Pratt  V.  Matheiv  (22  Be.  339),  the  words  "  my  wife  "  were  held  to  be  a 
designatio  personm  of  the  lady  with  whom  the  testator  was  living,  and 
with  whom  he  had  gone  through  the  ceremony  of  marriage,  but  which 
marriage  was  void  (under  5  &  6  Will.  4,  c.  54),  from  the  lady  being  the 
sister  of  testator's  deceased  wife.  In  Smith  v.  Charles  (V.-C.  Kindersley, 
December,  1864)  a  gift  to  "  my  wife  A.  during  her  life  if  she  shall  so  long 
continue  my  widow  but  not  otherwise,"  the  marriage  being  void  as  within 
the  prohibited  degrees  of  consanguinity,  was  read  as  a  gift  to  A.  until 
marriage.    In  Re  Pitts  (27  Be.  576),  where  there  was  a  bequest  to  "  my 
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them,  in  their  discretion,  to  vary  the  investment,  from  time        — 

to  time,  for  any  other  of  the  kinds  prescribed ;  And  I  di- 
rect them,  during  the  minority  of  the  said  [reputed  son],  to 
apply  the  whole,  or  such  part  as  they  shall  think  fit,  of  the 
annual  income  yielded  by  the  same  legacy  or  the  investment 
thereof,  for  his  maintenance  and  education ;  and  to  accumulate 
the  unapplied  income  by  investing  the  same  in  manner  afore- 
said, and  to  dispose  of  the  accumulations  as  part  of  the  capital 
of  the  same  legacy  ;  And  I  empower  them  during  his  minority 
to  apply  so  much,  not  exceeding  one  half,  as  they  shall  think 
fit,  of  the  capital  of  the  same  legacy,  for  his  advancement  in 
life,  or  otherwise  for  his  benefit.  I  direct  my  trustees  to  stand  Trusts  of  an- 
possessed  of  the  said  legacy  of  2,000/.,  money,  Upon  trust,  niary  legacy 
with  the  consent  in  writing  of  my  cousin  \_name'],  and  after  his  for  lue— for' 
decease  in  the  discretion  of  my  trustees,  to  invest  the  same  maintenancr 
legacy  in  their  names  in  or  upon  any  of  the  investments  or  ^e^ntf^*"*^^" 
securities  hereinbefore  authorized  with  respect  to  the  said  legacy 
of  500/.,  but  not  in  or  upon  any  other  investments  or  secm'ities  ; 
And  I  empower  them,  with  such  consent  or  in  such  discretion 
as  aforesaid,  to  vary  the  investment,  from  time  to  time,  for  any 
other  or  others  of  the  kinds  prescribed ;  And  upon  further 
trust  to  permit  the  said  [^cousiti]  during  his  life  to  receive  the 
annual  income  of  the  same  legacy  or  the  investment  thereof ; 
and  after  his  decease,  as  to  as  well  the  capital  of  the  same 
legacy  or  investment,  as  the  annual  income  thereof  thenceforth 
to  accrue  due.  In  trust  for  the  child  if  only  one,  or  all  the 
children  if  more  than  one,  of  the  said  [^cousin],  who,  either 
before  or  after  his  decease,  shall  attain  the  age  of  twenty-oue 
years  or  marry  ;  and  if  more  than  one,  equally;  with  power  for 

wife,"  but  upon  the  death  of  the  testator  it  was  discovered  that  the  husband 
of  his  supposed  -wife  was  alive ;  as  twenty  years  had  elapsed  since  she  left 
her  legal  husband,  and  before  she  went  through  the  ceremony  of  marriage 
with  the  testator,  and  as  she  had  apparently  been  guilty  of  no  wilful  mis- 
conduct, and  there  was  not  sufficient  evidence  to  show  that  she  did  not 
believe  herself  bond  fide  a  widow  when  she  married  the  testator,  Sir  J. 
Romilly,  M.  R.,  held  that  the  bequest  was  good.  But  a  bequest  to  "  my  Fraud, legacy 
wife  A.,"  who  at  the  time  of  the  marriage  ceremony  between  her  and  the  ^°^* 
testator  had  to  her  knowledge  a  husband  living,  and  had  falsely  represented 
herself  to  be  a  widow,  was  on  the  ground  of  the  fraud  committed  by  her, 
held  void  (^Wilkinson  v.  Joughln,  L.  R.,  2  Eq.  319)  ;  whilst  a  bequest  by 
the  same  testator  to  "  my  step-daughter  S.,"  an  innocent  legatee,  was  sup,» 
ported.    See  also  Turner  v.  Jirittain  (3  ^.  R.  21). 
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my  trustees,  after  the  decease  of  the  said  icoicsin'],  to  apply  the 
whole,  or  such  part  as  they  shall  think  fit,  of  the  annual  income 
of  the  share  of  each  child,  while  such  share  shall  be  contingent, 
for  his  or  her  maintenance  and  education,  the  unapplied  income 
to  be  invested  in  manner  aforesaid  and  accumulated,  and  the 
investment  and  accumulations  to  be  applicable  to  the  same  pur- 
poses as  the  annual  income  of  the  same  share,  but,  if  not  so 
applied,  to  be  added  to  the  capital  thereof ;  And  with  power 
for  my  trustees,  with  the  consent  in  writing  of  the  said  [com5zw], 
and  after  his  decease  in  their  discretion,  to  apply  so  much,  not 
exceeding  one  half,  as  they  shall  think  fit,  of  the  capital  of  the 
share  of  each  child,  while  such  share  shall  be  contingent,  for  the 
advancement  in  life,  or  otherwise  for  the  benefit  of  the  same 
child ;  but  if  no  child  of  the  said  \_cousm]  shall  attain  the  age 
of  twenty -one  years  or  marry,  then  (subject  to  the  powers  afore- 
said) the  same  legacy,  with  the  accumulations,  shall  sink  into 
the  residue  of  my  personal  estate.  I  direct  my  trustees  to 
stand  possessed  of  the  said  leg.acy  of  3,000/.  Consolidated  Three 
per  Cent.  Annuities,  In  trust  for  my  niece  \_name\  if  she 
shall  atta,in  the  age  of  twenty-one  years  or  be  married  with  the 
previous  consent  in  writing  of  her  guardian  or  guardians ;  but 
if  she  shall  die  under  that  age  without  having  been  married 
with  such  consent  as  aforesaid,  the  same  legacy  shall  sink  into 
the  residue  of  my  personal  estate ;  And  I  direct  my  trustees 
to  apply  the  dividends  of  the  same  legacy,  during  the  minority 
and  discoverture  of  my  said  niece,  for  her  maintenance  and 
education,  or  at  their  option  to  pay  the  same  to  her  guardian  or 
guardians  to  be  so  applied,  but  for  whose  due  application  thereof 
my  trustees  shall  not  be  responsible.  I  direct  my  trustees  to 
stand  possessed  of  the  said  legacy  of  4,000/.  Reduced  Three  per 
Cent.  Annuities,  Upon  trust,  at  any  time  or  from  time  to  time 
to  apply  the  whole,  or  such  part  as  my  trustees  shall  think  fit, 
of  the  capital  or  the  income,  or  both,  for  the  personal  mainte- 
nance and  support,  or  otherwise  for  the  personal  benefit  {q)  of 


As  to  re- 
straints on 
alienation. 


((/)  The  law  of  England  does  not  allow  the  owner  of  property  to  bestow 
it  on  another  deprived  of  its  incidents.  Of  these  incidents  the  right  of 
alienation  is  one  of  the  most  important,  and  it  has  been  guarded  with  a 
jealousy  natural  in  a  commercial  country,  whose  obvious  policy  it  is  to 
promote  the  free  circulation  and  interchange  of  property.  Hence  it  has 
become  an  established  doctrine,  that  where  real  or  personal  estate  is  given 
to  a  man  during  his  life,  or  for  any  definite  estate  or  interest  of  greater  or 
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my  nepheAV  [name],  or  to  pay  the  same,  or  such  part  thereof  ofas^pf 
as  they  shall  think  fit,  to  any  person  or  persons  to  be  so  applied,  the  residue. 

less  extent,  accompanied  with  the  strongest  injunction  against  his  aliening 
it,  the  prohibition  is  nugatory,  and  the  devisee  or  legatee  enjoys  unfettered 
his  disposing  power.  (See  JRenaud  v.  Tourangeaw,  L.  R.,  2  P.  C.  4.)  Upon 
a  similar  principle,  and  for  reasons  of  policy  still  more  obvious,  the  most 
positive  and  emphatic  expression  of  a  wish  to  devote  the  property  to  the 
personal  and  exclusive  benefit  of  the  devisee  or  legatee  docs  not,  in  the 
event  of  his  becoming  bankrupt,  prevent  it  from  devolving  to  the  assignees, 
in  whom  the  law  in  such  case  has  vested  his  general  property  (^Brandon  v. 
Bobinson,  18  Ves.  429 ;  Graves  v.  Dolphin,  1  Sim.  66  ;  Younghushand  v. 
Gishorne,  1  Col.  400). 

The  mere  ownership  of  income,  however,  though  it  cannot  (except  in  Income  to 
one  instance  presently  noticed,  p.  200)  be  the  subject  of  an  inalienable  alienation, 
trust,  may  be  made  to  cease  on  alienation,  bankruptcy,  or  other  such  event ; 
see  Martin  v.  Margham,  14  Sim.  230;  Rochford  v.  Hachman,  9  Ha.  475; 
Re  Dickson'' s  Trust,  1  Sim.,  N.  S.  37;  Jones  v.  Wyse,  2  Ke.  285 ;  Monte- 
fiore  v.  Enthoven,  L.  R.,  5  Eq.  35;  and  it  is  in  every  day's  practice  to  sub- 
ject life  interests,  both  in  real  and  personal  property,  to  determining  pro- 
visoes of  this  nature. 

But  an  estate  of  inheritance  in  lands,  or  the  entire  interest  in  personalty,  To  what  ex- 
cannot  be  made  liable  to  divestment  even  on  alienation  or  bankruptcy  ^j^j  j^^y  ^^ 
(Ware  v.  Cann,  10  B.  &  C.  433;  Bradley  v.  Peixoto,  3  Ves.  824  ;   Whit-  restrained. 
field  y.  Prichett,  2  Ke.  608);  for  the  power  of  alienation  is  incidental  to 
an  estate  in  fee  or  a  complete  ownership  of  personalty,  and  any  attempted 
general  restraint  on  the  exercise  of  this  incident  to  ownership  is  repugnant 
to  the  estate,  and  therefore  void :  see  the  notes  to  Bradley  v.  Peixoto,  in 
Tud.  L.  C.  R.  P.  858.    In  Churchill  v.  3Iarks  (1  Col.  441),  however,  this 
doctrine  was  held  not  to  apply  to  a  contingent  reversionary  interest  in  a 
personal  fund ;  and  in  the  course  of  that  case  (p.  445)  it  was  suggested, 
that,  under  a  devise  to  A.  in  fee,  with  a  proviso  that  if  A.  aliene  in  B.'a 
lifetime  the  estate  shall  shift  to  B.,  the  proviso  would  be  valid— a  position 
which  certainly  stands  opposed  to  the  views  commonly  entertained  in  the 
profession.     In  cases  of  this  nature,  the  only  mode  of  effectuating  the 
design,  often  anxiously  entertained  by  donors,  of  securing  the  corpus  of 
the  property  against  the  acts  of  the  donee  himself  and  the  claims  of  his 
creditors,  is  to  invest  a  third  person  with  a  discretionary  power  either  to 
give  or  withhold  it,  as  he  may  think  proper ;  in  short,  absolutely  to  defer 
all  proprietary  title  in  the  intended  object  of  bounty  until  its  actual  appli- 
cation to  his  use  by  the  testator's  nominee,  and  ultimately  to  give  to 
another  (for  this  seems  to  be  essential  to  the  consistency  and  effectiveness 
of  the  scheme)  what  remains  so  unapplied  at  his  decease.     Nor  is  this  all ;  Discretionary 
for,  according  to  the  doctrine  of  a  recent  case,  in  order  to  exclude  the  claim  fniltees,  how 
of  the  assignees  in  bankruptcy,  the  power  should  be  made  incapable  of  affected  by 
being  exercised  in  favour  of  the  bankrupt  (supposing  him  to  be  the  sole  of  object. 
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—        without  liability  on  the  part  of  my  trustees  to  inquire  into  the 

application  thereof;  or,  at  the  option  of  my  trustees,  to  pay  the 

Restraint  ou     object  of  the  power)  after  such  event,  or,  in  other  words,  the  property 
aUenaUou.        s]ioui(j^  qq  bankruptcy,  be  absolutely  given  over  to  another  in  like  manner 
as  at  death  ;  otherwise  it  is  considered  as  a  fraudulent  attempt  to  continue 
the  property  in  the  bankrupt  after  the  law  has  taken  away  his  capacity  to 
retain  it,  and  consequently  what  remains  unapplied  belongs  to  the  assignees 
(^Piercy  v.  Roberts,  IM.  &  K.  4.     See  also  Kearsleij  y\Woodcoch,  3  Ha. 
185;   Wallace  v.  Anderson,,  16  Be.  533;  Sharp  v.  Cosserat,  20  Be.  470; 
Carr  v.  Living,  28  Be.  644).     Of  course,  there  is  no  objection  to  the 
power,  in  the  event  of  bankruptcy,  being  made  exerciseable  in  favour  of 
the  wife  or  children  of  the  bankrupt. 
As  to  a  power       The  doctrine  which  prohibits  the  imposition  of  any  general  restraint  on 
favour'of"        t^6  alienation  of  the  inheritance  of  lands,  and  the  absolute  property  in 
defined  ob-       personalty,  has  been  held  not  to  prevent  the  aliening  power  from  being 
confined  in  its  exercise  to  certain  objects ;  as  in  the  case  of  a  gift  to  A.  in 
fee,  upon  condition  that  in  a  certain  event,  he  shall  have  no  power  to  dis- 
pose of  the  property,  unless  to  his  sisters  and  their  children ;  this  was  held 
to  be  valid  {Doe  v.  Pearson,  6  Ea.  173);  but  see  Attwater  v.  Attwater 
(18  Be.  336),  by  which  Doc  v.  Pearson  seems  to  be  overruled.     A  restraint 
extending  to  particular  modes  of   conveyance  is  not  admissible,  and  a 
devisee  in  fee  must  be  left  at  liberty  to  dispose  of  the  property  by  any  and 
every  species  of  assurance  which  is  adapted  to  the  nature  of  his  estate 
(  Ware  v.  Cann,  10  B.  &  C.  433). 
Alienation  by       The  single  exception  to  the  general  doctrine  respecting  restraints  on 
womwi^may     alienation  is  that  in  favour  of  married  women,  who  may  be  prevented  from 
be  restrained,    disposing  of  annual  income  given  for  their  separate  use  (to  which  the 
power  of  alienation  is  otherwise  incident)  by  mere  words  of  restriction, 
without  any  clause  of  forfeiture  {Miss  Watson's  Case,  cited  11  Ves.  221; 
Jones  V.  Harris,  9  Ves.  486).     And  even  an  estate  in  fee  may  be  limited 
to  the  separate  use  of  a  man-ied  woman  with  a  restriction  on  alienation 
Doctrine  not    {Baggett  v.  Mcnx,  1  Ph.  627)  ;  and  see  n.  (Z»),  ante,  p.  143.     But  a  woman 
unmarrieV"     °°*  under  coverture  is  incapable  of  being  the  object  of  an  inalienable  trust, 
women,  no  less  than  a  person  of  the  male  sex,  she  not  being  exposed  to  marital  in- 

fluence, the  exclusion  of  which  has  been  the  ground  for  placing  in  the  hands 
of  testators  and  settlors,  in  this  solitary  instance,  the  power  of  creating  such 
a  trust,  by  way  of  compensation,  it  would  seem,  for  those  disabilities  which 
tiie  policy  of  the  law  has  annexed  to  a  state  of  coverture  (  Woodmeston  v. 
Wallter,  2  E.  &  M.  197.  See  also  Barton  v.  Briscoe,  Jac.  603  ;  Jones  v. 
Separate  use,  Salter,  2  R.  &  M.  208;  Brown  v.  Pocock,  Id.  210).  The  cited  cases  show 
ture'^  '*^*'''  that  the  circumstance  of  the  cestui  que  trust  being  under  covertm-e  when 
the  will  takes  effect,  is  no  further  material,  than  that  it  renders  the  restric- 
tion immediately  operative;  for  discoverture,  come  when  it  may,  i.e., 
whether  it  exists  at,  or  occurs  subsequently  to,  the  creation  of  the  interest 
in  question,  necessarily  brings  with  it  exemption  from  the  clog.  (Sec 
Wright  v.  Wright,  2  J.  &  H.  647.)    By  parity  of  reasoning,  in  the  con- 
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whole,  or  such  part  as  they  shall  think  fit,  of  the  capital  or  the        — 
income  or  both  to  my  executors  or  administrators,  to  be  disposed 

verse  case,  namely,  where  the  cestui  que  trust  is  discovert  at  the  death  of  ^llett  v. 
the  testator,  and  afterwards  marries,  the  futurity  of  the  latter  event  cannot 
detract  from  the  force  of  the  restriction,  which  will  be  exactly  co-extensive 
with  the  coverture  whenever  contracted  ;  and  if  the  cestui  que  trust  does  not 
avail  herself  of  the  privilege  of  alienation  resulting  from  her  temporary 
discoverture,  the  restriction  will  adhere  to  her  during  any  subsequent  cover- 
ture as  firmly  as  if  she  had  been  married  at  the  testator's  decease.  See  the 
elaborate  judgments  of  Lord  Langdale  and  Lord  Cottenham  in  Tullett  v. 
Armstrong  (1  Ke.  428,  1  Be.  1,  4  M.  &  C.  377.  See  also  Sweet's  Cases 
on  Separate  Estate,  28;  1  Hayes,  Con  v.  499). 

Where  the  trust  was  to  pay  the  rents,  &c.  to  such  person  or  persons  as  a  Bi-own  v. 
married  woman  should,  by  writing  under  her  hand  from  time  to  time,  but  "  ' 
not  by  way  of  anticipation,  appoint ;  and  in  default  of  such  appointment, 
or  so  far  as  the  same  should  not  extend,  into  her  proper  hands,  for  her  sole 
and  separate  use,  with  a  direction  that  her  receipts,  notwithstanding  cover- 
ture, should  be  good  discharges;  and,  after  her  death, in  trust  for  her  chil- 
dren; Sh  L.  Shadwell,  V.-C.  E.,  held  {Brown  v.  Bamford,  11  Sim.  127), 
that,  as  the  restriction  on  anticipation  was  not  repeated  in  the  trust  for  the 
separate  use  of  the  cestui  que  trust,  she  took  a  life  interest  under  that  trust, 
exempt  from  any  restraint  on  her  aliening  power ;  but  this  decision  was 
reversed  by  Lord  Lyndhurst  (1  Ph.  620).  And  the  principle  of  his  Lord- 
ship's construction  has  been  followed  in  subsequent  cases  {Harrop  v. 
Howard,  3  Ha.  624;  Harnett  v.  Macdongall,  8  Be.  187;  Field  v.  Evans, 
15  Sun.  375;  Re  Boss's  Trust,  1  Sim.,  N.  S.  196;  Baker  v.  Bradley,  2  S. 
&  G.531). 

As  to  an  attempted  assignment  by  a  mamed  woman  restrained  from 
anticipation  of  an  apportioned  part  of  current  interest  up  to  the  date  of 
the  assignment,  see  Be  Brettle  (2  D.  J.  &  S.  79). 

When  once  the  restraint  of  anticipation  is  imposed,  and  by  reason  of  Restraint  on 
coverture  has  become  effectual,  it  is  only  by  the  determination  of  the  cover-  ^noule"" 
ture  that  the  restraint  can  be  removed.     Thus,  where  a  testator  gave  a  dispensed 
legacy  to  a  married  woman  upon  condition  that  she  conveyed  within  twelve   Court, 
months  an  estate  devised  to  her  by  another  testator  for  her  separate  use 
with  a  clause  against  anticipation,  it  was  held  that  the  Court  had  no  power 
to  interfere  for  the  purpose  of  enabling  the  married  woman  to  comply  with 
the  request  {Bohinson  v.  Wheelwright,  6  D.  M.  &  G.  535).     So,  also,  a 
wife's  property,  settled  by  herself  on  herman-iage  to  her  separate  use  with- 
out power  of  anticipation,  is  not  applicable,  during  the  coverture,  to  make 
good  loss  occasioned  by  her  OAvn  breach  of  trust ;  seciis,  as  to  property 
settled  to  her  separate  use,  without  restraint  on  anticipation   {Clive  v. 
Cdrerv,  1  J.  &  H.  199;  Pemberton  v.  M'Gill,  1  Dr.  &  S.  266).    And 
where  the  fund  has  been  settled  by  order  of  the  Court  to  the  separate  use 
of  a  married  woman  without  power  of  anticipation,  the  Court  will  not  dis- 
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of  as  part  of  the  residue  of  my  pei'sonal  estate ;  to  the  intent 
that  my  trustees  may  be  enabled  to  adapt  the  disposition  of  the 
fund  to  the  circumstances  for  the  time  being  of  my  said  nephew, 
and  thereby  to  secure,  so  far  as  possible,  his  personal  enjoyment 
thereof,  and  prevent  the  same  from  becoming  the  property  of 
his  alienees  or  creditors  ;  with  power  for  my  trustees  to  invest 
in  their  names  so  much  of  the  fund  as  shall  from  time  to  time 
remain  unapplied  in  the  public  funds,  or  on  Government  secu- 
rities of  the  United  Kingdom  (but  not  in  other  investments  or 
securities),  and  to  vary  the  investments  at  their  discretion  for 
any  other  or  others  of  such  funds  or  securities,  and  to  accumu- 
late the  same  by  repeated  investments  of  the  dividends,  but  so 
that  the  accumulation  shall  not  be  carried  beyond  the  period  of 
twenty-one  years  from  ray  decease ;  And  I  declare  that  so 
much  of  the  capital,  income  and  accumulations  as  shall  remain 
in  the  hands  of  my  trustees  at  the  death  of  my  said  nephew 
shall  fall  into  the  residue  of  my  personal  estate.  I  direct  my 
trustees  to  stand  possessed  of  the  said  legacy  of  5,0001.  New 
Three  per  Cent.  Annuities,  In  trust  for  the  children  of  my 
sister  [name],  who,  either  before  or  after  her  decease,  shall 
attain  the  age  of  twenty-one  years  or  marry,  in  equal  shares, 
but  the  distribution  of  the  capital  to  be  postponed  till  my  said 
sister  shall  die  or  attain  the  age  of  [fifty]  years  \or,  till  my 
said  sister  shall  die,  or,  till  she  shall  have  attained  the  age  of 
[fifty]  years,  and  my  trustees  shall,  in  writing  under  their 
hands,  declare  that  there  has  ceased  to  be  any  probability  (r)  of 


Married 
woman. 


Separate 
estate. 


Possibility  of 
Issue  down  to 
death. 


turb  it  (  Chapman  v.  Lamport,  8  W.  R.  466).  But  in  Fleming  v.  Arm- 
strong (34  Be.  1 09),  a  suit  for  partition  of  real  estate,  one  share  of  which 
was  settled  to  the  separate  use  of  a  married  woman  without  power  of  anti- 
cipation, the  Court  declared  the  costs  of  the  suit  of  herself  and  husband  to 
be  a  charge  on  her  share,  and  ordered  them  to  be  raised  by  a  sale. 

See  also  on  the  doctrine  of  the  wife's  separate  estate,  the  notes  to  Hulme 
V.  Tenant,  in  1  Wh.  &  Tud.  L.  C.  Eq.  435  ;  and  on  the  liability  of  her  se- 
parate estate  to  answer  her  general  engagements,  see  Johnson  v.  Gallagher 
(3  D.  F.  &  J.  494) ;  ShaUoch  v.  Shattock  (L.  R.,  2  Eq.  182)  ;  Mrs.  Mat- 
themman's  Case  (L.R.,  3  Eq.  781);  Butler  v.  Cumpston  (L.  R.,  7  Eq.  16). 

(r)  Though  the  legal  possibility  of  issue  continues  down  to  the  last 
moment  of  life,  without  distinction  of  sex  {Jee  v.  Atidley,  1  Cox,  324 ;  and 
see  Re  Soger's  Trusts,  L.  R.,  6  Eq.  319),  yet  Courts  of  Equity  will  liberate 
a  fund,  when,  from  the  advanced  age  of  a  female,  the  probability  of  the 
birth  of  children  is  at  an  end  (^Leng  v.  Hodges,  Jac.  585 ;  Fraser  v. 
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the  birth  of  a  future  child  or  children  of  my  said  sister],  in  order        — 
that  no  child  attaining  the  said  age  or  marrying  may,  in  the 
ordinary  course  of  "nature,  be  excluded  (s)  ;  And  I  direct  my 

Fi'aser,  ib.  586,  n. ;  Lyddon  v.  Ellison,  19  Be.  565  ;  Edwards  v.  Tuch,  23  Equitable 
Be.  268).    In  Eraser  v.  Eraser,  and  Lyddon  v.  Ellison,  the  respective  Swo'man^^f 
ages  of  the  ladies  (both  unmarried)  in  question  were  55  and  56 ;  in  the  advanced  age. 
other  cases  the  age  seems  to  have  been  considerably  greater.     The  Courts 
■will  liberate  the  fund  without,  as  formerly,  requiring  the  applicants  to 
give  security  to  refund  if  necessary,  and  sometimes  even  without  requiring 
them  to  enter  into  recognizances  so  to  do ;  the  order  for  payment  has  been 
made  on  the  mere  undertaking  of  the  parties  to  account  for  the  fund 
(Brown  Y.  Pringle,  4  Ha.  124;   and  see  Miles  y.  Knight,  12  Jur.  666; 
Bodd  V.  Wahe,  5  De  G.  &  S.  226).     But  in  both  the  before-cited  cases  of 
minimvm  age  {Eraser  v.  Eraser,  Lyddon  v.   Ellison,   vhi  suj}.^,  the 
personal  recognizances  of  the  parties  were  required.     The  Court  will  not 
treat  as  past  child-bearing  a  woman  under  50,  although  positive  medical 
evidence  that  she  is  past  child-bearing  be  adduced  (^Groves  v.  Groves,  12 
W.  E.  45). 

As  to  the  uncertainty  of  the  age  at  which  the  power  of  child-bearing 
ceases,  see  Taylor,  Med.  Jmisp.  ch.  55 ;  and  see  Dart,  V.  &  P.  232,  233, 
where  the  author  states  on  respectable  medical  authority  that  the  peculiar 
effect  of  the  Australian  climate  on  the  English  constitution  is  often  to 
induce  pregnancy  in  female  emigrants  who  have  passed  the  usual  period  of 
child-bearing  in  England. 

(s)  The  rules  for  ascertaining  the  objects  of  gifts  to  children  as  a  class,  Gilts  to  cMl- 
so  far  as  relates  to  the  period  of  their  coming  into  existence,  are  as  follows :  J^  f^  * 
First,  If  no  period  of  distribution  is  named,  the  class  is  ascertained  at  the  _as  to  the 
death  of  the  testator ;  and  a  gift  which  takes  effect  in  possession  immedi-  ^^J??^  °*  ^^^ 
ately  on  the  testator's  decease  in  favour  of  the  "  children"  of  A.,  whether  coming  into 
A.  be  living  or  dead,  extends  to  children  in  existence  at  the  death  of  the  ^^'*  ^'''^®' 
testator,  if  there  are  any  such,  and  those  only  {Hill  v.  Cliapman,  3  Br.  C. 
391;   Viner  v.  Francis,  2  Cox,  190).     Secondly,  When  a  period  of  distri- 
bution is  named,  tlmt  is  the  time  for  ascertaining  the  class  {Hagger  v. 
Payne,  23  Be.  478).     Thirdly,  A  gift  to  children,  the  distribution  of 
whose  shares  is  postponed  until  majority  or  some  other  age  (which  none  of 
the  class  at  the  testator's  decease  has  attained),  embraces  the  children  living 
at  the  testator's  decease,  and  also  those  who  come  in  esse  before  the  eldest 
attains  the  prescribed  age,  when  the  distribution  pro  tanto  (i.  e.  to  such 
eldest  child)  takes  place,  and  children  born  after  that  time  are  excluded 
{Gilbert  v.  Boorman,  11  Ves.  238;  Robley  v.  Ridings,  11  Jur.  813; 
Hodson  v.  MicMethwaite,  2  Drew.  296 ;  Bateman  v.  Foster,  1  Col.  118;    « 
Gillman  v.  Daunt,  3  K.  &  J.  48 ;  and  see  Bateman  v.  Gray,  L.  R.,  6  Eq. 
215).     Fourthly,  A  gift  to  children  preceded  by  a  life  interest,  includes 
the  children  living  at  the  death  of  the  testator,  and  those  who  come  in  esse 
in  the  lifetime  of  the  prior  devisee  or  legatee,  whose  death  is  made  the 
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—        trustees  to  apply  the  income  of  the  contiugent  share  of  each 
child,  whether  liable  to  reduction  by  an  increase  in  the  number 
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period  of  distribution  (^Devisme  v.  Mello,  1  Br.  C.  537  ;  Leigh  y.  Leigh, 
17  Be.  605;  Crone  v.  Odell,  3  Dow,  61);  and  such  is  the  rule  whenever 
the  distribution  is  postponed  to  a  future  period  ( Gardner  v.  James,  6  Be. 
170).  Fifthly,  Where  no  child  is  in  existence  at  the  testator's  decease, 
the  devise  or  bequest,  though  framed  as  a  gift  in  possession,  will  extend  to 
all  the  children  who  afterwards  come  in  esse  (  Weld  v.  Bradbury ,  2  Ver. 
705 ;  Harris  v.  Lloyd,  T.  &  R.  310).  And  a  gift  which  appears  on  the 
face  of  the  will  as  a  future  disposition  in  favour  of  children,  but  is  reduced, 
by  events  happening  in  the  testator's  lifetime,  to  a  gift  in  possession,  of 
course  falls  within  this  rule  {Hanghton  v.  Harrison,  2  Atk.  329).  And 
there  is  some  ground  to  contend  that  the  same  doctrine  applies  where  the 
gift  in  favour  of  children  is  preceded  by  a  life  interest,  which  determines 
before  any  child  is  bom  (^Chapman  v.  Blissett,  Ca.  t.  Talb.  145; 
Hutcheson  v.  Jones,  2  Mad.  124;  Horseman  v.  Abbey,  1  J.  &  W.  381. 
See  also  Lord  Beaulieu  v.  Lord  Cardigan,  Arab.  533;  Wyndham  v. 
Wyndham,  3  Br.  C.  58 ;  but  see  Bartleman  v.  Murchison,  2  R.  &  M. 
136)  ;  except  where  the  gift  to  the  children  is  a  contingent  remainder,  in 
which  case,  by  the  well-known  rule  governing  that  species  of  interest,  the 
remainder  must  take  effect,  if  at  all,  at  the  instant  of  the  determination  of 
the  particular  estate. 

It  will  be  perceived,  that  the  point  as  to  the  letting  in  of  children  bora 
after  the  determination  of  the  preceding  life  interest  can  only  arise  where 
the  tenant  or  legatee  for  life  is  some  person  other  than  the  parent  of  the 
children ;  for,  where  the  ulterior  gift  is  to  the  children  of  such  devisee  or 
legatee  for  life,  no  child  can  come  in  esse  after  the  determination  of  the 
prior  interest  (a  child  en  ventre  being  considered  as  in  esse) ;  so  that,  if 
the  interests  of  the  children  are  made  to  vest  immediately  on  the  decease 
of  the  legatee  for  life,  there  can  be  no  exclusion :  where,  however,  this  is 
not  the  case,  but  the  gift  is  so  framed  that  some  children  may,  and  others 
may  not,  at  the  time  of  the  determination  of  the  prior  interest,  answer  the 
testator's  description,  it  should  seem  that,  in  the  event  of  there  being 
children  of  each  sort  at  the  period  in  question,  the  gift  would  take  effect  in 
favour  of  actual  objects,  in  exclusion  of  presumptive  objects,  i.  e.  it  would 
let  in  persons  then  completely  answering  the  description,  to  the  exclusion 
of  those  who  might  afterwards  answer  it.  Such  is,  beyond  all  question, 
the  rule  where  the  ulterior  estate  is  a  legal  contingent  remainder,  and  in 
regard  to  all  other  interests,  it  was  stated  in  the  earlier  editions  of  this 
work  that  there  was  strong  ground  to  contend  that  a  similar  rule  applied. 
If  such  had  been  the  fact,  it  produced  this  important  practical  result- 
that,  under  the  ordinary  trust  for  A.  for  life,  and  at  his  decease  for  his 
children  who  shall  attain  twenty-one  or  marry,  if  A.,  at  the  time  of  his 
decease,  has  two  children,  one  of  whom  has  attained  his  majority  or  is 
married,  and  the  other  is  then  a  minor  and  unmurled,  the  former  becomes 
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of  objects  or  not,  for  his  or  her  maintenance  and  education,  or,        — 

at  the  option  of  my  trustees,  to  pay  the  same  income  to  my  said 

solely  entitled  in  exclusion  of  the  child,  who,  subsequently  to  the  decease  of 

A.,  attains  majority,  or  marries  during  minority — a  result  which,  it  is 

needless  to  say,  is  contrary  to  the  intention.     The  editor,  however,  has  had 

before  him  an  opinion  of  the  late  Mr.  Jarman,  the  writer  of  this  note,  in 

which  the  point  here  dealt  with  was  brought  to  his  notice  as  a  referee  upon 

a  disputed  title  questioned  on  this  ground.     Mr.  Jarman  stated  that  he  had 

altered  his  opinion,  and  he  advised,  in  effect,  that  where  there  is  a  gift  (the  subject  of 

subject-matter  not  being  a  legal  estate  of  inheritance  in  freeholds)  to  A.  for  ^eehoWs^of'* 

a  particular  interest,  with  a  gift  over  to  a  class  not  finally  ascertainable  at  inheritance. 

the  determination  of  A.'s  interest,  the  gift  over  embraces  all  who  eventually 

become  members  of  the  class,  notwithstanding  the  existence  of  objects 

completely  answering  the  testator's  description  at  the  determination  of  A.'s 

interest :  in  other  words,  that  the  doctrine  of  tenure  which  governs  legal 

contingent  remainders  of  freeholds  of  inheritance  does  not  apply.      See 

HopTiins  V.  Hojik'ms  (Ca.  t.  Talb.  44,  1  Atk.  581) ;   Chapman  v.  Blissett 

(Ca.  t.  Talb.  145).     It  is  important,  therefore,  in  order  that  the  questions 

above  referred  to  may  be  avoided,  that  every  trust  of  personalty  or  of  realty 

not  being  a  legal  estate  in  freeholds  should  contain  words  indicating  that 

children  attaining  majority  or  marrying  subsequently  to  the  decease  of  the 

cestui  que  trust  for  life,  or  rather  subsequently  to  the  arrival  of  the  period  of 

distribution  in  regard  to  any  other  object,  are  to  be  included. 

With  respect  to  freeholds  of  inheritance,  it  was  suggested  in  the  last  Freeholds  of 

edition  of  this  work  that  if  the  legal  estate  in  such  freeholds  were  devised  executory  ~" 

to  A.  for  life,  and  after  his  death  to  his  children,  who,  either  before  or  after  devise,  or 

contingent 
his  death  shall  attain  twenty-one,  or  to  the  children  of  B.,  bom  either  remainder. 

before  or  after  the  death  of  A.,  childi'en  attaining  majority  or  born  after 
A.'s  death  would  take  by  executoiy  devise.  But  this  view,  notvrithstanding 
the  support  derived  from  Doe  v.  HopMnson  (5  Q.  B.  223)  and  Browne  v. 
Browne  (3  S.  &  G.  568),  appears  to  the  present  writer  untenable.  When 
a  devise  is  capable,  according  to  the  state  of  the  objects  at  the  death  of  the 
testator,  of  taking  effect  as  a  remainder,  it  is  not  construed  as  an  executory 
devise :  to  constitute  the  ulterior  limitation  an  executory  devise,  the  pre- 
cedent estate  must  necessarily  be  determinable  before  the  ulterior  devise 
takes  effect ;  if  it  be  merely  liable  to  determine  before  the  ulterior  devise 
takes  Jeffect,  the  liability  only  renders  the  remainder  contingent.  Thus 
to  A.  for  life,  and  after  his  death  to  the  (unborn)  children  of  B. ;  this 
(if  A.  survive  the  testator)  is  a  contingent  remainder,  because  as  A.  may 
live  until  B.  has  a  child  there  is  not  necessarily  any  interval  between 
the  two  estates.  Again,  to  A.  for  life,  and  after  his  death  to  the  children 
of  A.  who  shall  attain  twenty-one ;  a  contingent  remainder,  since  children 
of  A.  may  attain  twenty-one  in  the  lifetime  of  A.  And  if  the  devise 
be  to  A.  for  life,  and  after  his  death  to  the  children  of  A.  who  either 
before  or  after  his  death  shall  attain  twenty-one — non  constat  that  any 
child  will  attain  twenty-one  after  the  death  of  A.,  all  may  attain  twenty- 
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—        sister,  to  be  so  applied  by  her,  but  without  liability  to  account ; 

Advance-       And  I  EMPOWER  my  trustees  to  apply  so  much,  not  exceeding 

ment. 

Devise  to  A.  one  in  the  lifetime  of  A.,  there  is  not  necessarily  any  interval  between  the 
then'to  the  *^^^^  estates  ;  and  the  devise  to  the  children  of  A.  is  therefore  a  contingent 
children  of  A.  remainder  (though  it  would  be  an  executory  devise  if  A.  predeceased  the 
tain  twenty-  testator  and  left  only  infant  children).  Can  any  distinction  be  maintained 
*>"**•  between  a  devise  to  A.  for  life  and  after  his  death  to  "  the  children  of  A. 

who  either  before  or  after  his  death  shall  attain  twenty-one,"  and  a  devise 
to  A.  for  life  and  after  his  death  to  "  all  and  every  the  children  of  A. 
who  shall  attain  twenty-one"?  But  the  latter  is  a  contingent  remainder 
{Festing  t.  Allen,  12  M.  &  W.  279  ;  Bhodes  v.  Whitehead,  2  Dr.  &  S. 
532 ;  and  see  Holmes  v.  Prescott,  3  N.  R.  559,  12  W.  R.  636 ;  Price  v. 
Hall,  L.  R.,  5  Eq.  399),  and  fails  if  no  child  has  attained  twenty-one  at 
the  death  of  A.,  or  becomes  vested  in  those  children  who  have  then 
attained  twenty-one  to  the  exclusion  of  those  who  afterwards  attain  that 
age  (^Mogg  v.  Mogg,  1  Mer.  654).  There  are  two  classes  of  cases,  (1)  where 
the  devise  is  to  a  person  at  a  given  age,  with  a  gift  over  if  he  dies  under 
that  age ;  where  there  is  an  absolute  gift  to  some  ascertained  person,  ac- 
companied by  words  which  though  apparently  importing  a  contingency  do 
in  reality  only  indicate  certain  circumstances  on  the  happening  or  not 
happening  of  which  the  estate  previously  vested  is  to  be  devested  ;  of  this 
class  are  Edwards  v.  Hammond,  1  Lev.  132,  Bromnfield  v.  Cromder, 
1  B.  &  P.,  N.  R.  313,  Doe  v.  Moore,  14  Ea.  601,  Doe  v.  Nowell,  1  M.  &  S. 
327,  5  Dow,  202 ;  (2)  where  the  given  age  is  part  of  the  description  of  the 
devisee,  and  there  is  no  gift  to  any  person  who  does  not  answer  the  whole 
of  the  description ;  see  Dufficld  v.  Duffield,  1  D.  &  CI.  268,  Newman  v. 
Newman,  10  Sim.  51,  Bull  v.  Pritehard,  5  Ha.  567,  Stead  v.  Piatt,  18 
Be.  50.  In  a  devise  to  "  the  children  of  A.  who  shall  attain  twenty-one," 
the  attaining  twenty-one  is  as  much  part  of  the  description  as  being  a  child 
of  A.,  and  if  the  attaining  twenty-one  constitutes  part  of  the  description  of 
the  objects,  nothing  vests  in  any  child  until  twenty-one ;  and  it  would  seem 
that  the  result  is  not  varied  by  the  presence  of  a  maintenance  clause  (^Bull 
V.  Pritehard,  5  Ha.  667).  The  addition  of  the  words  "  either  before  or 
after  the  death  of  A."  shows  unmistakeably  the  testator's  intention  ;  but 
we  have  not  here  to  deal  with  the  intention,  but  with  the  result  of  a  rule  of 
law  (see  Rhodes  v.  Whitehead,  2  Dr.  &  S.  532),  which,  unlike  a  rule  of 
construction,  is  inflexible.  The  simple  way  to  give  effect  to  the  intention 
is,  to  devise  the  legal  fee  to  trustees,  giving  the  children  of  A.  only  an 
equitable  estate,  on  which  ground  the  decision  of  Riley  v.  Garnett  (3  De 
G.  &  S.  629)  is  to  be  supported  ;  or  there  may  be  interposed  between  the 
life  estate  of  A.  and  the  estate  of  his  children  a  limitation  to  trustees  for  a 
term  of  twenty-one  years  from  the  death  of  A.  if  any  child  of  A.  shall  so 
long  be  living  and  under  twenty-one  (making  due  provision  for  the  appli- 
cation of  the  rents  during  the  term). 
Effect  ol  ex-        In  construing  words  expressly  restricting  or  enlarging  the  class  of  chil- 
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one-half,  as  they  shall  think  fit,  of  the  capital  of  the  share  of 
each  child,  whether  vested  or  contingent,  and  whether  liable  to 

dren  who  are  the  objects  of  the  gift,  there  seems  in  general  to  be  no  ma-  pressions  to 
terial  extension  of  the  range  of  objects  by  the  introduction  of  the  word  restrict  the 
"all"  {Scott  V.  Harwood,  5  Mad.  332).  It  is  also  clear  that  the  words  class. 
"  hereafter  to  be  begotten,"  added  to  a  future  gift  to  children  (i.  e.  a  gift 
under  which  the  possession  or  distribution  is  postponed  to  a  period  subse- 
quent to  the  death  of  the  testator)  have  no  effect  in  extending  the  class  to 
objects  bom  after  the  period  of  distribution  {PavX  v.  Compton,  8  Ves.  375; 
Whithread  v.  Lord  St.  John,  10  Ves.  152 ;  Gilbert  v.  Boorman,  11  Ves. 
238).  Nor,  on  the  other  hand,  do  these  words  exclude  existing  children 
(Hebblethwaite  v.  Cartwright,  Ca.  t.  Talb.  30;  AlmacTt  v.  Horn,  1  H.  & 
M.  630)  ;  though  a  bequest  in  a  codicil  to  "  each  child  that  may  be  born" 
to  A.  was  held  to  apply  only  to  children  bom  after  the  date  of  the  codicil 
{Early  v.  Middleton,  14  Be.  453 ;  Towiisend  v.  Early,  28  Be.  429 ;  3  D, 
F.  &  J.  1 ).  But  if  the  gift  be  immediate,  i.  e.  to  take  effect  in  possession 
on  the  death  of  the  testator,  such  words  as  "  to  be  bom"  or  "  to  be  begotten," 
annexed  to  a  general  devise  or  bequest  to  children,  have  the  effect  of  ex- 
tending it  to  all  the  children  who  shall  ever  come  into  existence  {Mogg  v. 
Mogg,  1  Mer.  654 ;  see  also  Gooch  v.  Gooch,  14  Be.  565,  3  D.  M.  &  G. 
366;.  But  this  construction  does  not  apply  to  pecuniary  legacies,  where  Pecuniary 
the  consequence  of  letting  in  children  born  after  testator's  death  would  be,  ®*f*"®^' 
the  postponement  of  the  distribution  of  the  testator's  general  estate,  until 
the  death  of  the  pai-ent  of  the  legatees  {Starrs  v.  Benbom,  2  M.  &  K.  46, 
8  D.  M.  &  G.  390  ;  Bxitler  v.  Lome,  10  Sim.  317 ;  Mann  v.  Thompson, 
Kay,  638 ;  Ringrose  v.  Bramham,  2  Cox,  384 ;  see,  however,  Defflis  v. 
Goldschmidt,  1  Mer.  417)  :  in  such  cases  the  words  of  futurity  are  held  to 
refer  to  the  interval  between  the  date  of  the  will  and  the  death  of  the 
testator. 

It  should  seem  that  if  the  event,  on  the  occurrence  of  which  the  persons  Effect  of 
constituting  the  class  of  children  entitled  are  to  be  ascertained,  happens  in  penhig  in^ea- 
the  lifetime  of  the  testator,  as  in  the  case  of  a  bequest  to  the  children  of  tators  life. 
A.,  who  shall  be  living  at  the  death  of  B.,  as  tenants  in  common,  and  B. 
dies  in  the  lifetime  of  the  testator,  the  gift  extends  to  the  children  of  A., 
and  those  only,  who  are  living  at  the  death  of  B.  (see  Allen  v.  Callow, 
3  Ves.  292  ;  Harvey  v.  Harvey,  3  Jur.  949)  ;  but  such  a  gift  is  still  a  gift 
to  a  class  {Lee  v.  Pain,  4  Ha.  250),  and  if  any  child  living  at  the  death  of 
B.  afterwards  dies  in  the  testator's  lifetime,  the  share  of  such  child  does 
not  lapse,  but  the  surviving  childi'en  take  the  whole  {Lee  v.  Pain,  ubi 
sup.;  Leigh  v.  Leigh,  17  Be.  605;   Cruse  v.  Howell,  4  Drew.  215). 

If  the  gift  be  to  the  "  children  of  A.,  to  wit,  B.,  C.  and  D.,"  it  is  con- 
sidered to  be  made  to  the  children,  not  as  a  class,  but  as  individuals  {Bain 
V.  Lescher,  11  Sim.  397),  and  consequently  the  share  of  one  who  died  in 
the  testator's  lifetime  was  held  to  be  undisposed  of.  But  if  a  testator, 
after  bequeathing  to  children  as  a  class,  revokes  the  bequest  as  to  one  of 
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—        reduction  by  an  increase  in  the  number  of  objects  or  not,  for  his 

or  her  advancement  in  life,  or  otherwise  for  his  or  her  benefit ; 
And  I  BIRECT  the  income  of  the  share  of  each  child  whose  share 
shall  be  vested,  or  of  so  much  thereof  as  shall  not  be  applied  as 
last  aforesaid,  to  be  paid  to  such  child  during  the  postponement 
Trusts  of        of  the  distribution.     I  direct  my  trustees  to  stand  possessed 
ing  In  testa-     of  the  Said  legacy  of  6,000/.  Consolidated  Three  per  Cent.  An-  ' 
for  four  nuities,  Upon  trust  to  divide  the  same  into  four  equal  shares, 

their  children,  and  to  Settle  the  yearly  produce  of  one  of  sueh  shares  on  each 
UmiteHons,  of  my  four  nicccs  \_names],  in  such  manner  as  the  counsel  of  my 
tion  to'^setti'e  trustccs  shall  advisc  and  approve  as  most  effectual  for  securing 
their"sepanite  ^^  ^^^  *^®  personal  receipt  and  enjoyment  thereof  during  her 
"*®-  life,  inalienably  and  independently  of  any  husband  (the  costs  of 

such  settlement  to  be  defrayed  out  of  the  said  yearly  produce) ; 
and  after  her  decease,  as  to  her  share  and  the  yearly  produce 
thenceforth  to  accrue  due  for  the  same.  In  trust  for  her  chil- 
dren equally  or  her  child  (as  the  case  may  be),  who,  either 

them,  B.,  the  entire  subject  of  gift  devolves  to  the  rest  (Shaw  v,  M'Mahon, 
4  Dr.  &  War.  431).    A  gift  to  "  all  my  grandchildren  with  the  exception 

of  one,  viz. :  ,"  was  held  to  be  a  gift  to  the  class  not  affected  by 

the  incomplete  exception  (  nUngmorth  v.  Cooke,  9  Ha.  37). 

In  ascertaining  the  persons  to  take  under  a  gift  to  children  as  a  class 
after  the  determination  of  a  previous  life  estate,  the  Court  adopts  the  rule 
of  including  as  many  objects  of  the  gift  as  possible,  consistently  with  the 
declared  purpose  of  the  testator  {Bonverie  v.  Bouverie,  2  Ph.  351 ;  Jachson 
v.  Dover,  2  H.  &  M.  209). 
As  to  the  ^t  ™^y  ^®  observed,  that  a  child  en  ventre  sa  mere  is  regarded  as  a  child 

claims  of  a       {fi  esse;  and  this  construction  obtains  as  well  where  the  gift  is  to  children 

child  €n 

rentre  sa         generally,  as  where  it  is  to  children  "  living  "  at  a  prescribed  period  (  Clarke 

mkre.  ^    Blake,  2  Ves.  j.  673),  or  even  to  children  "bom"  at  such  period 

(Bawlins  v.  Itawlins,  2  Cox,  425  ;  WIdtelock  v.  Heddon,  1  B.  &  P.  243  ; 
Trower  v.  Butts,  1  S.  &  S.  181),  the  word  being  evidently  used  in  a 
general  popular  sense,  vrithout  the  particular  design  of  distinguishing 
between  children  bom  and  children  procreated.  The  mention  of  these 
objects,  therefore,  is  quite  superfluous,  unless  it  be  for  the  purpose  of  ex- 
cluding them,  an  intention  scarcely  supposable.  But  a  child  en  ventre  is 
treated  as  "living"  or  "bom"  only  where  such  construction  is  necessary 
for  the  benefit  of  that  child,  e.  g.,  when  the  words  ai*e  used  in  the  descrip- 
tion of  the  objects  of  a  bequest,  not  when  used  merely  for  the  purpose  of 
ascertaining  a  period  of  time  {Blasson  v.  Blasson,  2  D.  J.  &  S.  665). 

See  further  on  devises  or  bequests  to  children  as  a  class,  the  notes  to 
Viner  v.  Francis,  in  Tud.  L.  C.  R.  P.  702,  et  seq. ;  and  2  Jarm.  Wills, 
ch.  30. 
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before  or  after  her  decease,  shall,  being  a  son  or  sons,  attain  the        — 

age  of  twenty-one  years,  or,  being  a  daughter  or  daughters, 
attain  that  age  or  be  married  ;  and  if  any  of  my  four  last-men- 
tioned nieces  shall  not  have  any  child,  who  shall,  being  a  son, 
attain  the  age  of  twenty-one  years,  or,  being  a  daughter,  attain 
that  age  or  be  married,  then,  as  to  as  well  the  share  or  shares 
originally  limited  to  the  niece  or  nieces  not  having  any  such 
child  as  last  aforesaid,  as  the  share  or  shares  limited  to  such 
niece  or  nieces  by  this  cross  executory  limitation,  In  trust  for 
the  others,  in  equal  shares,  or  the  other  of  my  said  four  nieces, 
for  their  or  her  respective  lives  or  life,  and  after  their  or  her 
respective  deaths  or  death,  for  their  or  her  respective  children 
or  child,  in  manner  hereinbefore  expressed  respecting  her  or 
their  original  share  or  respective  shares  ;  but  if  none  of  my  said 
four  nieces  shall  have  any  child  who,  being  a  son,  shall  attain 
the  age  of  twenty-one  years,  or,  being  a  daughter,  shall  attain 
that  age  or  be  married,  then  the  whole  fund  shall  sink  into  the 

residue  of  my  personal  estate.     I  direct  the  sum  of  £ to  Direction  to 

be  invested,  within  three  calendar  months  after  my  decease,  in  ooverament 
the  purchase,  in  the  names  of  my  trustees,  of  an  annuity  from  appiie/at°tho 
the  Government  commissioners,  to  be  payable  during  the  life  of  tnisteesI'Ls' a 
my  nephew  [_name^,  and  to  be  held  by  my  trustees.  Upon  y^Ton?^^"^ 
TRUST,  in  their  discretion,  and  of  their  uncontrolled  authority, 
to  manage  and  administer  the  said  annuity,  and  to  pay  and  apply 
the  whole  or  such  portion  only  of  the  said  annuity  as  they  shall 
think  expedient,  to  or  for  the  clothing,  board,  lodging,  mainte- 
nance and  support,  or  otherwise  for  the  personal  and  peculiar 
benefit  of  my  said  nephew,  during  his  life,  (whether  infant  or 
adult,  and  whether  competent  or  incompetent  to  give  an  acquit- 
tance or  discharge,)  at  such  time  or  times,  in  such  proportions, 
and  in  such  manner  in  all  respects,  as  my  trustees  shall  think 
most  conducive  to  his  comfort  and  convenience ;   And  I  de- 
clare that  if  my  said  nephew  shall  die  before  the  investment 
of  the  said  sum  by  my  trustees  in  the  purchase  of  an  annuity  as 
aforesaid,  or  if  at  his  decease  any  portion  of  the  annuity  shall 
remain  in  the  hands  of  my  trustees  unapplied  to  the  purposes 
of  the  trust  last  aforesaid,  then  the  uninvested  or  unapplied 
money  shall  sink  into  the  residue  of  my  personal  estate.     I  Bequest  of 
BEQUEATH  the  annuities  following,  (namely) :  To  [name']  an  —to  one  for 

life: 
W.  P 
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— to  two  and 
the  survivor; 

— to  one  for 
two  joint 
lives; 

— to  trustees, 
for  life  of  a 
nephew,  in 
trust  for  him 
till  aliena- 
tion, &c.,  and 
then  for  his 
wife  and 
children ; 


—        annuity  of  £ for  his  life  ;  To  [namel  and  [?iame],  his  wife, 

and  the  survivor  of  them,  for  their  lives  and  the  life  of  the  sur- 
vivor, an  annuity  of  £ ;  To  [name]  an  annuity  of  £ 

for  the  joint-lives  of  himself  and  his  father  [name~\  ;  To  my 

trustees  an  annuity  of  £ ,  for  the  life  of  my  nephew  [name]. 

Upon  trust  to  pay  the  same  annuity  to  my  last-mentioned 
nephew,  until  he  shall  do,  commit  or  permit  some  act  or  default, 
whether  voluntary  or  involuntary,  which,  if  the  trust  for  pay- 
ment to  him  of  the  same  annuity  were  to  continue,  would  be 
inconsistent  with  his  personal  enjoyment  of  the  whole  benefit  of 
such  trust ;  and  thenceforth  to  apply  the  same  annuity  for  the 
maintenance,  or  otherwise  for  the  benefit  of  his  wife  and  chil- 
dren for  the  time  being,  or  any  of  those  objects,  in  such  manner 
as  my  trustees  shall  in  their  discretion  think  fit,  so  long  as 
there  shall  be  any  such  object  in  existence,  and,  after  such  act 
or  default  and  failure  of  such  objects  as  aforesaid,  the  same 

annuity  shall  cease ;  To  my  trustees  an  annuity  of  £ ,  for 

the  life  of  [name],  the  wife  of  [name],  In  trust  for  her,  but 
so  that  during  her  present  coverture  my  trustees  shall  pay  the 
same  as  the  portions  thereof  shall  accrue  due,  and  not  by  way 
of  anticipation,  into  her  proper  hands,  and  for  her  sole  use,  free 
from  marital  control ;  for  which  payments  her  receipts  shall  be 
discharges  to  my  trustees,  I  direct  that  the  annuities  afore- 
said shall  be  paid  in  equal  portions  half-yearly  on  the  5th  day 
of  January  and  5th  day  of  July  in  every  year,  the  first  portion 
to  be  paid  on  such  of  the  said  days  as  shall  first  happen  after 
my  decease  (t) ;  and  that  a  proportion  of  such  annuities  re- 
spectively, down  to  and  inclusive  of  the  days  of  the  deaths  of 
the  respective  annuitants,  shall  be  paid  immediately  after  their 
respective  deaths :  And  I  direct  my  executors  to  appropriate 
or  purchase  in  their  names,  within  six  calendar  months  after 
my  decease,  funds  in  the  Consolidated  Three  per  Cent.  An- 
nuities, and  the  Reduced  Three  per  Cent.  Annuities,  or  both, 
(but  not  in  or  upon  any  other  investment  or  security),  suflScient 
at  the  period  of  appropriation  to  answer,  by  means  of  the  divi- 


— for  the  life 
of  a  married 
niece,  for  her 
separate  use, 
inalienably. 


Direction  as 
to  payment 
of  annuities ; 


— funds  to  be 
set  apart  for 
answering 
annuities. 


(#)  Where,  as  in  this  instance,  the  investment  for  securing  an  annuity 
is  to  be  made  in  a  particular  stock,  it  is  convenient  that  the  annuity  should 
be  payable  on  the  same  days  as  the  dividends  on  such  stock. 
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dends  thereof,  the  payment  of  the  said  annuities  respectively,        — 

(which  funds,  on  the  death  of  the  respective  annuitants,  shall 
fall  into  the  residue  of  my  personal  estate),  and  in  the  mean- 
time, until  such  appropriation,  to  pay  the  said  annuities  out  of 
my  general  personal  estate.     I  direct  my  executors  to  pay  the  Direction  to 

,        °  ^  "^  .  executors  to 

legacy  duty  and  incidental  expenses  chargeable  on  the  specific,  pay  legacy 
pecuniary  and  stock  legacies  and  the  annuities  aforesaid,  so 
that  the  legatees  and  annuitants  may  receive  the  full  amount 
thereof  (m).     As  to  the  residue  of  my  personal  estate,  (including  Bequest  of 

^    ^  ,  •'  ^  '  ^  *=   residue  to 

the  said  sum  of  £ ,  with  which  my  residuary  freehold  and  trustees. 

leasehold  estates  are  hereinbefore  charged),  I  bequeath  the 

same  to  my  trustees  upon  the  trusts  following,  (namely):  As  Astoone- 

11.  n     1  •  1  •  1  -IT  •  1     third— to  in- 

to one  equal  third  part  of  the  said  residue,  u  pon  trust,  with  vest-income 


(m)  As  the  Act  of  36  Geo.  3,  c.  52,  has  not  subjected  to  legacy  duty  Suggestion  as 
money  which  is  to  be  appropriated  in  payment  of  the  duty  on  legacies,  a  duty, 
saving  is  effected  by  directing  the  duty  to  be  paid  out  of  the  general  estate. 
In  the  case  of  annuities,  it  is  often  advisable  to  relieve  the  legatee  from  the 
burthen,  which  being  payable  out  of  his  income  (by  four  equal  annual 
instalments)  is  much  felt.  This  observation,  however,  is  not  applicable  to 
annuities  which  are  directed  to  be.purchased  (w#  atite,  Prec.  V.  p.  124) ;  in 
which  case  the  Act  of  36  Geo.  3,  c.  52,  makes  the  duty  attach  on  the  price 
of  the  annuity  as  a  pecuniary  legacy. 

The  following  expressions  exempt  legatees  from  legacy  duty.    A  direction  Exemption 
to  pay  all  legacies  "without  any  deduction"  {Barksdale  v.  Gilliat,  1  Sw.  ^"1^^*****^ 
662)  ;  to  pay  annuities   and  legacies,   "  clear  of  property  tax   and  all 
expenses  whatsoever  attending  the  same"  {Courtois  v.  Vincent,  T.  &  R. 
433) ;  "  free  from  all  expense"  (  Gosden  v.  Dotterlll,  1  M.  &  K.  56)  ;  "clear 
of  all  taxes  and  outgoings"  {Louch  v.  Peters,  ib.  489);  "  free  from  any 
charge  or  liability  in  respect  thereof"  {Warhrxclt  v.  Varley,  30  Be.  241); 
and  generally,  a  gift  of  a  "clear"  annuity  of  definite  amount,  involves  an 
exemption  from  duty  {Hay nes  v.  Haynes,  3  D.  M.  &  G.  590;   Wilks  v. 
Groom,  4  W.  R.  697)  :  but  a  direction  to  invest  sufficient  stock  to  produce 
a  clear  yearly  income  does  not  {Banks  v.  Braithwaite,  10  W.  R.  612). 
As  to  the  duty  on  the  proceeds  of  real  estate  devised  upon  trust  for  sale, 
see  White  v.  Lake  (L.  R.,  6  Eq.  188).     And  see  Flayer  v.  Bankes  (3  Succession 
N.  R.  16,  12  W.  R.  28),  as  to  exemption  from  succession  duty  of  a  jointure    "'^' 
rent-charge  "  without  any  deduction  in  respect  of  any  taxes." 

A  direction  in  a  will  that  the  duty  on  legacies  "  herein  "  given  shall  be 
paid  out  of  the  testator's  estate,  will  not  exempt  legacies  given  by  codicil 
{Early  v.  Benbow,  2  Col.  355;  but  see  Jauncey  v.  Attorney- General, 
3  Gif .  308) ;  otherwise,  when  legacies  generally  are  given  duty  free  {Byne 
V.  Ourrey,  2  Cr.  &  M.  603).  See  also  CJiatteris  v.  Young  (2  Rus.  183) ; 
Cooper  V.  Bay  (3  Mer.  154). 

p2 
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to  a  brother 
for  Ufe— his 
wife  for  life 
—capital  to 
their  children 
— mainte- 
nance and  ad- 
vancement. 


Maintenance. 


Accumula- 
tion. 


Advance- 
ment. 


As  to  another 
third — simi- 
lar trusts  (by 
reference)  for 
another  bro- 
ther and  his 
family. 
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the  consent  in  writing  of  my  elder  brother  [name'],  and  [name], 
his  wife,  or  the  survivor  of  them,  and  after  the  decease  of  such 
survivor  in  the  discretion  of  my  trustees,  to  invest  the  same 
third  part  in  their  names  in  the  public  funds,  or  on  Government 
securities  of  the  United  Kingdom,  or  on  real  securities  in  Eng- 
land or  Wales,  but  not  elsewhere,  and  not  in  any  other  invest- 
ment or  security,  and  to  change  the  investment  from  time  to 
time  for  any  other  or  others  of  the  kind  prescribed  {x) ;  And 
UPON  FURTHER  TRUST  to  ompowcr  the  said  [elder  brother] 
during  his  life,  and  after  his  decease  the  said  [wife],  his  wife, 
during  her  life,  to  receive  the  annual  income  of  the  same  third 
part ;  and  after  the  decease  of  the  survivor  of  them,  as  to  as 
well  the  capital  of  the  same  third  part  as  the  annual  income 
thereof  thenceforth  to  accrue  due.  In  trust  for  the  child  if 
only  one,  or  all  the  children  if  more  than  one,  of  the  said  [elder 
brother],  who,  either  before  or  after  the  determination  of  the 
previous  trusts  shall  attain  the  age  of  twenty-one  years  or  marry, 
and,  if  more  than  one,  equally ;  with  power  for  my  trustees, 
after  the  decease  of  the  survivor  of  the  said  [brother]  and 
[icife],  his  wife,  to  apply  the  whole  or  part  of  the  annual  income 
of  the  share  of  each  child,  while  such  share  shall  be  contingent, 
for  his  or  her  maintenance  and  education,  accumulating  the  un- 
applied income,  by  investing  the  same  in  manner  aforesaid,  and 
disposing  of  the  accumulations  as  part  of  the  same  share ;  and 
also  with  the  consent  in  writing  of  the  said  [brother]  and 
[wiye],  or  the  survivor,  and  after  the  decease  of  the  survivor 
in  the  discretion  of  my  trustees,  to  apply  so  much,  not  exceed- 
ing one  half,  as  my  trustees  shall  think  fit,  of  the  share  of  each 
child,  whether  vested  or  contingent,  for  his  or  her  advancement 
in  life,  or  otherwise  for  his  or  her  benefit ;  And  as  to  one  other 
third  part  of  the  said  residue.  Upon  such  trusts  and  with 
such  powers  in  favour  of  my  younger  brother  [name]  and 
[name],  his  wife,  and  his  child  or  children,  as  shall  correspond 
with  the  preceding  trusts  and  powers  in  favour  of  the  said 


(a?)  In  framing  precedents  of  wills,  it  is  generally  desirable  that  each 
disposition  should  be  complete  in  itself ;  but  where  several  dispositions 
occur,  which  require  the  same  provision,  as  a  provision  for  investing  and 
varying  the  investment,  a  general  clause  (see  post,  p.  214)  may  be  applied 
with  advantage  to  the  whole. 
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[elder  brother']  and  [wife],  and  his  child  or  children  ;  And  as        — 

to  one  equal  moiety  of  the  remaining  third  part  of  the  said  moiety  of  the 

.  ._^  •  n        n  remaining 

residue,  Upon  trust  to  permit  my  sister  [name],  the  wife  of  one-third— 

r  -1  -1  !•  1  ppii-fT  income  to  a 

\_name],  to  enjoy  the  annual  income  thereof  for  her  liie,  but  so  sister  for  her 
that  during  her  coverture  my  trustees  shall  pay  such  income  as  for  ufe— to 
the  same  shall  become  due,  and  not  by  way  of  anticipation,  into  for^if^— 
her  proper  hands  and  for  her  sole  use,  free  from  marital  con-  ^r'^ndren 
trol,  for  which  payments  her  receipts  shall  be  discharges  to  my  rencef  ^' 
trustees  ;  And  after  her  death,  Upon  trust  to  pay  the  annual 
income  thei'eof  to  her  said  husband,  for  his  life ;  and,  subject 
to  the  trusts  aforesaid,  as  to  as  well  the  capital  of  the  same 
moiety  as  the  annual  income  thereof  thenceforth  to  become  due, 
Upon  such  trusts  and  with  such  powers  in  favour  of  the  child 
and  children  of  my  same  sister,  as  shall  correspond  with  the 
trusts  and  powers  hereinbefore  declared  in  favour  of  the  child 
and  children  of  my  said  elder  brother  [name]  ;  And  as  to  the  As  to  the 

.  „  1  •     1  x-r  other  moiety 

other  equal  moiety  or  the  same  third  part,  Upon  such  trusts  of  the  same 
and  with  such  powers  in  favour  of  my  sister  [name],  the  wife  lar  trusts  (by 
of  [name],  and  her  said  husband,  and  her  child  or  children,  as  anXer  sisUir 
shall  correspond  with  the  trusts  and  powers  hereinbefore  partly  ^^^^  ^" 
declared  and  partly  referred  to  concerning  the  first-mentioned 
moiety  of  the  same  third  part :  I  direct  that  each  of  my  said 
sisters  shall  have  power  by  will  to  appoint  all  or  any  part  of 
the  income  of  her  said  moiety  to  be  paid  to  any  after-taken 
husband  who  shall  survive  her,  for  his  life  :    I  further  direct  Cross-umita- 
that,  on  failure  of  the  trusts  of  either  moiety  of  the  same  third  the  two  sis 
part,   such  moiety  shall  be  subject  to  the  trusts  and  powers  faSiues  of  *^"^ 
affecting  the  other  moiety  (y) :    I  further  direct  that  on  tlve'moietfes 
failure  of  the  trusts  of  any  of  the  said  third  parts,  the  part  or  °*  *  ^'^''^• 

1     11  ^  -1        .  1       11  Cross-limita- 

parts  whereof  the  trusts  shall  so  fail,  with  all  accretions  thereto  tions  between 
under  this  clause,  shall  be  added  to  the  other,  or  to  the  others  and  sisters 
equally  [or,  if  the  division  be  unequal,  rateably  or  apportion-  famines  of 
ably  according  to  the  original  division],  of  the  said  third  parts,  tive'ttS^s!'" 
and  be  subject  to  the  trusts  and  powers  hereinbefore  declared 
or  referred  to  concerning  the  part  or  i-espective  parts  to  which 

(y)  See  Athinson  v.  Jones  (Joh.  250,  254),  where  Wood,  V.-C,  ex- 
pressed an  opinion  that  a  similar  trust  by  way  of  cross-limitation  was  in 
an  unusual  shape.  The  Precedent  in  the  text  appeared  in  the  previous 
editions  of  this  work.  A  similar  form  will  be  found  in  Sweet's  Cone. 
Prec,  395,  5  Dav.  Mart.  83,  and  11  Jarm.  Byth.  754, 
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mortgage  and 
trust  estates. 


[General  di- 
rection as  to 
Investment 
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neys.] 
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the  same  shall  attach  :  And  I  further  direct  that,  on  faihire 
of  all  the  trusts  hereinbefore  declared  of  the  residue  of  my  per- 
sonal estate,  the  share  thereof  originally  limited  in  favour  of 
each  of  my  said  brothers  shall  belong  to  him  absolutely ;  and 
the  share  thereof  originally  limited  in  favour  of  each  of  my  said 
sisters  shall  be  subject  to  her  testamentary  appointment,  not- 
withstanding coverture,  and,  in  default  of  such  appointment,  be 
divisible  on  her  death  among  her  then  next  of  kin  (exclusive  of 
a  husband)  in  a  course  of  distribution  according  to  the  statutes. 
I  EMPOWER  my  trustees  to  exercise  their  judgment  and  dis- 
cretion in  regard  to  the  conversion  of  such  parts  of  the  residue 
of  my  personal  estate  (including  shares  in  joint-stock  companies) 
as  shall  not  be  of  a  perishable  or  determinable  nature ;  and  I 
declare  that  the  yearly  proceeds  of  such  parts  thereof  as  they 
may  accordingly  permit  to  remain  unconverted  shall  be  deemed 
yearly  income  for  the  purposes  of  the  trusts  hereinbefore  de- 
clared of  such  residue.  I  devise  unto  and  to  the  use  of  my 
said  trustees  [^names']  all  the  real  estate  of  which  I  am  or  may 
at  the  time  of  my  decease  be  trustee,  to  be  disposed  of  accord- 
ing to  the  trusts  upon  which  I  hold  the  same,  and  also  all  the 
real  estate  of  which  I  am  or  may  be  mortgagee,  to  be  disposed 
of  (but  subject  to  the  equities  of  redemption  subsisting  therein) 
according  to  the  disposition  hereinbefore  made  of  my  personal 
estate,  [(z)  I  direct  that  all  investments  of  trust  moneys  to 
be  made  by  my  trustees  shall,  in  the  absence  of  express  direc- 
tion in  this  my  will  to  the  conti'ary,  be  made  in  their  names  in 
or  upon  some  one  or  more  of  the  investments  or  securities  fol- 
lowing and  those  only,  that  is  to  say,  the  public  funds.  Govern- 
ment securities  of  the  United  Kingdom,  real  or  leasehold  secu- 
rities in  England  or  Wales,  and  not  elsewhere,  such  leaseholds 
having  not  less  than  60  years  unexpired  at  the  time  of  the 
investments  thereon  respectively,  or  the  bonds,  debentures  or 
debenture  stock,  or  guaranteed  stock  or  shares  of  any  railway 
or  dock  company  in  England,  authorized  by  special  Act  of  Par- 
liament, and  at  the  time  of  the  investments  thereon  respectively 
paying  dividends  ;  and  I  empower  my  trustees  to  vary  such  in- 

(z)  If  the  suggestion  of  n.  (x),  ante,  p.  212,  be  adopted,  the  clause  within 
brackets  may  be  inserted  here ;  substituting  for  the  previous  investment 
trusts,  "  to  invest  in  manner  hereinafter  dh-ected."  As  to  investments  by 
trustees,  see  note  (J),  ante,  p.  103. 
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vestments,  at  their  discretion,  for  any  other  or  others  of  the        — 

kinds  prescribed ;  but  so  that,  where  any  person  not  under  any 
disabiUty  shall,  for  the  time  being,  be  entitled  to  receive  the 
income  of  the  trust  fund  as  tenant  for  life,  the  investment  shall 
not  be  made  or  varied  without  the  previous  consent  in  writing 
of  such  person,  who,  if  a  female,  shall  have  power  during  cover- 
ture to  give  such  consent.]     [I  empower  my  trustees  to  apply  [General  pro- 
all  or  any  part  of  the  yearly  income,  to  which,  under  any  of  the  maintenance 
devises,  bequests  or  dispositions  hereinbefore  contained,  each  visees  and  le- 
or  any  infant  devisee  or  legatee  (a)  shall  be  entitled,  or  contin-  Idvancement 
gently  entitled,  in  possession,  towards  the  maintenance  and  edu-  gatee* gene- 
cation,  or  otherwise  for  the  benefit  of  such  devisee  or  legatee  '^y-^ 
during  his  or  her  minority,  or,  at  the  option  of  my  trustees,  to 
pay  the  same  into  the  hands  of  the  parent  or  guardian  of  such 
devisee  or  legatee,  to  be  so  applied;   but  for  the  application 
whereof  by  such  parent  or  guardian  my  trustees  shall  not  be 
responsible.     And  I  empower  my  trustees,  with  the  consent  of 
the  respective  prior  life  owners  (if  any),  and  if  none,  at  the 
discretion  of  my  trustees,  to  advance  and  apply  any  part,  not 
exceeding  one-half,  of  the  capital  to  which,  under  any  of  the 
said  bequests  or  dispositions,  each  or  any  infant  legatee  shall 
be  entitled  or  presumptively  entitled,  in  or  towards  his  or  her 
advancement  or  preferment  in  the  world.]     I  declare  that  the  Receipts  of 

_.,/«  iiX"  ii/»ji  trustees  to  bo 

receipts  oi  my  trustees  tor  any  money,  stocks,  lunds,  shares  or  discharges, 
securities  paid  or  transferred  to  them  in  that  character,  shall 
exonerate  the  persons  paying  the  same  from  all  liability  in  re- 
spect of  the  application  thereof.     I  declare  that  the  expres- 
sion "  my  trustees"  used  by  me  in  this  my  will  shall  be  con- 
strued as  comprising  and  referring  to  the  trustees  or  trustee  for 
the  time  being  of  this  my  will.     I  declare  that  if  either  of  power  to  ap- 
my  trustees  herein  named  shall  die  in  my  lifetime,  or  shall  refuse  ^provi™ng*'^ 
to  accept  the  trusts  of  my  will,  it  shall  be  lawful  for  the  other  [Stater's  ute- 
of  them  surviving  me  and  accepting  such  trusts,  or  if  neither  "j°|®'  *°"^  '^^^' 
of  them  shall  survive  me  and  accept  the  same,  then  for  my  said 
brother  [wame],  or  his  acting  executors  or  executor  for  the 
time  being,  or  his  administrators  or  administrator  for  the  time 
being  '[or,  for  my  acting  executors  or  executor  for  the  time 

(a)  A  general  provision  to  this  effect  may  be  introduced  where  the  gifts 
to  infants  are  numerous. 
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being,  or  my  administrators  or  administrator  for  the  time  being,] 
to  appoint,  within  six  calendar  months  after  my  decease,  a  fit 
person  or  fit  persons  to  supply  the  vacancy  or  vacancies  occa- 
sioned by  such  death  or  refusal :  And  I  further  declare  that, 
so  often  as  any  trustee  or  trustees  herein  named,  or  to- be  ap- 
pointed under  this  or  the  preceding  power,  or  by  a  court  of 
competent  jurisdiction  or  otherwise  according  to  law,  shall  die, 
or  desire  to  retire  or  be  discharged,  or  refuse  or  become  unable 
or  unfit  to  act,  it  shall  be  lawful  for  the  trustees  or  trustee  for 
the  time  being  competent  to  act  (whether  desirous  of  being  dis- 
charged or  not),  or  if  there  shall  not  be  any  such  trustee,  then 
for  my  said  brother  [wame],  or  his  acting  executors  or  exe- 
cutor, or  his  administrators  or  administrator  [^or,  for  my  acting 
executors  or  executor,  or  my  administrators  or  administrator], 
for  the  time  being,  to  appoint  a  fit  person  or  fit  persons  to  suc- 
ceed to  the  ofiice  of  the  deceased,  retiring,  incapacitated  or  unfit 
trustee  or  trustees  ;  and  by  force  of  every  such  appointment  as 
aforesaid  all  the  authorities  and  discretions  given  or  expressed 
to  be  given  to  the  deceased,  refusing,  retiring,  incapacitated  or 
unfit  trustee  or  trustees,  shall  be  conferred  upon  the  appointed 
trustee  or  trustees  :  in  whom,  either  alone  or  (as  the  case  may 
be)  jointly  with  the  surviving  or  continuing  trustee  or  trus- 
tees, my  trust  property  shall  vest,  or  by  proper  assurances  be 
vested  (i) ;  And  on  every  appointment  under  the  first  of  the 


Equitable 
property 
vests  in  the 
new  trustees 
without  con- 
veyance. 


(b)  Interests  equitable  in  their  nature  (as  the  benefit  of  a  tmst),  or  not 
legally  assignable  (as  choses  in  action),  are  often  formally  transferred  on 
the  appointment  of  new  trustees ;  but  the  appointment  alone  confers  all 
the  fiduciary  dominion  which  can  be  acquired  over  such  property.  Powers 
of  appointing  new  trustees  should  not  direct  the  execution  of  deeds  of 
assurance  in  such  terms  as  might  seem  to  make  the  act  an  essential  con- 
comitant of  the  exercise  of  the  power,  without  regard  to  the  nature  of  the 
property.  Indeed  the  direction  to  vest  the  property  in  the  new  trustees  is 
mere  surplusage,  and  may  always  without  impropriety  be  omitted.  Where 
the  only  trust  property  consists  of  stock  in  the  public  funds,  of  course  a 
deed  of  transfer  is  not  requisite,  as  the  fund  is  transferred  by  a  mere 
alteration  of  names  in  the  books  at  the  Bank  of  England.  Where  the 
personalty  is  of  such  a  nature  as  not  to  require  a  deed  for  transferring  the 
trust  property,  it  might  be  convenient  that  the  donee  should  be  empowered 
to  appoint  new  trustees  by  a  mere  memorandum  in  writing,  especially 
where  the  trust  property  is  small,  as  such  a  memorandum  would  not  require 
a  stamp  (Sweet,  Cone.  Conv.  121). 
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two  preceding  powers,  the  appointed  trustee  or  trustees  shall        — 

be  considered  as  coming  in  under  my  will,  in  the  same  manner 
as  if  he  or  they  had  been  herein  named  instead  of  the  deceased 
or  refusing  trustee  or  trustees  (c).  I  declare  that  my  trustees 
shall  not  be  answerable  for  any  loss  which  may  ai'ise  from  their 
lending  any  trust  moneys  on  leasehold  securities  (d)  without 
investigating  the  lessor's  title,  or  otherwise  for  lending  money 
on  mortgage  with  less  than  a  marketable  title.  Lastly,  I  re- 
voke all  other  testamentary  dispositions.     In  witness,  &c. 

(c)  As  the  death  in  the  testator's  lifetime,  or  the  disclaimer  ab  initio,  of  Lapse,  by 
devisees  or  legatees  in  trust  would  occasion  a  lapse,  it  is  proper  that  the  cui^'^er'^of*^" 
substituted  trustees  should  be  constituted  devisees  and  legatees  in  the  place  trustees, 
of  the  deceased  or  disclaiming  trustees.     This  form,  v?hich  is  more  full  than 
that  usually  inserted  in  wills  or  the  statutory  form  supplied  by  Lord  Cran- 
wo7't7i's  Act,  23  &  24:  Vict.  c.  145  {ante,  p.  129),  applies  in  its  first  branch 
to  the  common  case  of  the  death  of  a  trustee  in  the  testator's  life,  or  the 
immediate  disclaimer  of  the  trustee,  in  either  of  which  events  the  mere 
nomination  of  a  new  trustee  is  sufficient ;  as  he  comes  in  under  the  will, 
no  conveyance  or  assignment  to  him  of  the  trust  property  is  necessary, 

(</)  The  usual  trustees'  indemnity  clause  is  omitted  (see  ante,  p.  112); 
but  as  the  trustees  have  power  {ante,  p.  214)  to  lend  money  on  leasehold 
securities,  they  require  an  indemnity  against  losses  arising  from  defects  in 
the  ground  landlord's  title,  which  can  rarely  be  investigated. 
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Will  of  a  Married  Man,  'providing  for  a  Wife  and 
his  Son,  an  only  Child  {a). — Bequest  of  Household 
Effects  to  Wife. — Pecuniary  Legacy  to  Testator's 
Mother  for  Life,  then  to  his  Sister  absolutely. — 
Devise  of  Real  Estates  to  Wife  for  Life. — i?e- 
mainder  to  Son  absolutely,  with  an  Executory  De- 
vise, on  his  Death  under  Age,  to  Wife  absolutely. — 
Power  to  lease. — Bequest  of  Residuary  Personal 
Estate  to  Trustees  for  Conversion  and  Investment. 
— Income  to  Wife  for  Life. —  Capital  to  Son,  with 
Executory  Bequest,  on  his  Death  under  Age,  to 
Wife. — Provisions  for  Maintenance  and  Advance- 
ment of  Son. — Power  to  sell  Real  Estate  and  invest 
the  Produce,  to  be  held  upon  the  Trusts  of  the  Per- 
sonal Estate ;  to  postpone  the  Conversion  of  Per- 
sonal Estate;  to  give  Receipts ;  to  appoint  Trustees. 
—  Appointment  of  Executors  and  Guardians. 

This  is  the  last  will  and  testament  of  me,  [testator's 
Legacies  to      name,  residence  and  quality}.     I  bequeath  to  my  trustees 

executors  i  i-L-^^  jj?  •  i^ 

and  to  friends  ^^^  executors  heremaiter  named,  x apiece,  and  to  my 

for  rings.        friends  [names,  ^c],  £ apiece  for  a  ring  in  remembrance 

Legacy  to       of  me.     And  I  BEQUEATH  to  my  Said  trustees  the  sum  of  £ , 

trustees,  in  .  .  i  ,  i .      n       -i 

trust  for  tes-  UPON  TRUST  to  invest  the  Same  in  or  on  the  pubhc  funds  or 
mother  for  Government  or  real  securities  in  the  United  Kingdom,  or  on 
his  sister  ab-  railway  debentm'es,  but  not  on  any  other  security,  and  to  pay 
"^ "  ^'  the  annual  income  thereof  to  my  mother  [name],  during  her 
life ;  and  after  her  decease,  to  transfer  the  principal  fund  to 
Power  to        my  sister  \name\  for  her  absolute  use  :  And  I  empower  my 

vary  the  In-  •'  ■•  -^  •' 

vestment.  said  trustees  or  trustee,  with  the  consent  in  writing  of  my  said 
mother,  to  change  from  time  to  time  the  investment  of  the  same 
sum  from  any  of  the  said  funds  or  securities  to  any  other  or 


(a)  This  precedent  should  be  adopted  only  in  a  case  where  the  testator's 
wife  has  passed  the  age  of  child-bearing. 


OP  WILLS.  219 

Prec.  XIII. 
others  of  a  like  nature  ;  And  I  direct  the  aforesaid  legacies        — 

to  be  retained  or  paid  at  the  end  of  three  calendar  months  after 
my  decease,  and  the  lastly  bequeathed  legacy  to  carry  interest 
at  the  rate  of  four  per  cent,  per  annum  from  my  decease  (i).     I 

(J)  If  a  legacy,  whether  pecuniary  or  of  stock,  is  not  paid  at  the  expira-  As  to  legacies 
tion  of  a  year  from  the  testator's  decease,  or  at  such  other  period  as  the  terSit."* '"" 
testator  may  have  fixed  for  its  payment,  the  legatee  is  entitled  to  interest 
at  the  rate  of  four  per  cent,  from  the  end  of  the  year,  or  such  other  period 
respectively,  and  not  before.  This  rule  applies  to  similar  legacies  under 
the  will  of  a  married  woman  in  exercise  of  a  power  of  appointment 
( Tatham  v.  Drummond,  2  H.  &  M.  262).  And  if  a  testator  directs  his 
executors  to  purchase  for  A.  500Z.  Three  per  Cent.  Consols,  A.  is  not 
entitled  to  call  for  a  transfer  until  the  expiration  -of  a  year  after  the 
testator's  decease,  and,  therefore,  cannot  claim  the  dividends  for  the  interval 
{Pearson  v.  Pearson,  1  Sch.  &  Lef.  10).  But  if  the  legacy  were  specific, 
as  where  a  testator  bequeaths  a  given  portion  of  stock  then  standing  in  his 
name,  the  legatee  would  be  entitled  to  the  actual  produce  of  the  fund  from 
the  testator's  decease,  just  as  he  would  be  entitled  to  the  rents  of  a  house 
specifically  devised  (and  see  Dundas  v.  Wolfe  Murray,  1  H.  &  M.  425). 
It  is  observable  too,  that  the  rule  which  entitles  a  pecuniary  legatee  to 
interest  only  from  the  end  of  a  year,  applies  as  well  to  legacies  which  are 
to  be  invested  for  the  benefit  of  a  legatee  for  life,  as  to  those  which  are 
bequeathed  to  the  legatee  absolutely.  "  If  an  annuity  is  given,  the  first 
payment  is  paid  at  the  end  of  the  year  from  the  death  :  but  if  a  legacy  is 
given  for  life,  with  remainder  over,  no  interest  is  due  till  the  end  of  two  years. 
It  is  only  interest  of  the  legacy,  and  till  the  legacy  is  payable,  there  is  no 
fund  to  produce  interest"  {per  Lord  Eldon,  7  Ves.  96).  But  it  is  doubtful 
whether,  if  a  sum  of  money  is  directed  to  be  invested  to  produce  an 
annuity,  that  is  to  be  considered  as  a  legacy  payable  at  the  end  of  the  year, 
or  as  an  annuity  payable  from  the  death  (  Gibson  v.  Bott,  7  Ves.  97).  If 
it  be  regarded  as  a  legacy,  the  trustees  of  the  fund,  of  course,  cannot 
demand  payment  before  the  end  of  a  year ;  the  investment  then  takes  place, 
and  ( supposing  the  interest  payable  half-yearly)  the  legatee  for  life  receives 
nothing  until  the  lapse  of  eighteen  months  from  the  testator's  death.  Such 
an  extended  postponement  of  the  enjoyment  of  the  legatee  for  life  would, 
it  is  conceived,  seldom  be  consistent  with  the  intention  of  the  testator,  and 
ought,  therefore,  to  be  prevented,  by  expressly  making  the  legacy  carry 
interest  from  the  testator's  decease :  but  a  declaration  to  this  effect  is  of 
course  less  requisite  where  (as  in  the  text)  all  the  legacies  are  to  be  paid  at 
an  early  period  after  the  testator's  decease  ;  from  which  period,  according 
to  the  doctrine  already  stated,  the  interest  would  begin  to  run.  A  conse-  Contingent 
quence  of  the  doctrine  that  a  legacy  carries  interest  from  the  arrival  of  the  ^^^^'^y* 
time  of  payment,  and  not  before,  obviously  is,  that  interest  does  not  run  on 
contingent  legacies,  as  the  contingency  necessarily  postpones  the  payment 
{Descramhes  v.  Tomhins,  1  Cox,  133  ;  Tyrrell  v.  Tyrrell,  4  Ves.  1)  :  so 
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—  BEQUEATH  all  tlio  fumiture,  plate,  linen,  china,  glass,  books, 

goods,  Sic.  to  prints,  pictures,  wines,  liquors,  fuel,  consumable  provisions  and 
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also  where  legacies  are  payable  ont  of  a  reversionary  interest  in  a  particular 
fund,  interest  is  payable  on  the  legacies  only  from  the  time  of  the  falling 
in  of  the  reversion-  {Earle  v.  Jiellingham,  24  Be.  448).  A  different 
doctrine  from  that  above  mentioned  of  Lord  Eldon  prevails  with  respect 
to  a  bequest  of  the  residue  of  personalty  for  life,  with  remainder  over : 
contrary  decisions  will  be  found  in  the  reports,  but  the  preponderance  of 
recent  cases  was  in  favour  of  the  claim  of  the  residuary  legatee  for  life  to 
receive  the  income,  in  some  shape  or  other,  from  the  death  of  the  testator ; 
and  the  question  was  at  length  set  at  rest  by  a  decision  of  the  House  of 
Lords,  that  the  life  tenant  of  the  residue  takes  the  whole  income  thereof 
during  the  first  year  after  the  testator's  death  (JMacphersoii  v.  Macpherson, 
1  Macq.  243,  16  Jur.  847 ;  see  also  Johnston  v.  Moore,  6  "W.  R.  490). 

It  seems,  that  where  a  sum  of  money  is  payable  primarily  out  of  land, 
which  is  not  subjected  to  the  testator's  debts,  so  that  the  payment  is  not 
involved  in  or  dependent  upon  the  general  administration  of  the  personal 
estate,  the  legacy  carries  interest  from  the  death  of  the  testator  (^Spurway 
V.  Glynn,  9  Ves.  483  ;  Sliirt  v.  Westby,  16  Ves.  393  ;  Bavies  v.  Davies, 
Dan.  84.  See  also  Pearson  v.  Pearson,  1  Sch.  &  Lef.  10 ;  and  Earl  of 
Miltown  T.  Trench,  4  C.  &  F.  276).  The  old  doctrine  which  made  the 
title  to  interest  depend  on  the  fact  whether  the  fund  out  of  which  the  legacy 
is  payable  does  or  does  not  yield  immediate  profit,  seems  to  be  exploded. 
(See  Gibson  v.  Bott,  7  Ves.  89,  97.)  And  where  the  residuary  personal 
estate  of  a  testator  comprised  a  bond  debt,  and,  the  debtor  being  insol- 
vent, part  only  of  the  principal  and  interest  was  recovered  many  years  sub- 
sequently to  the  testator's  death  ;  it  was  held,  that  the  tenant  for  life  of  the 
residue,  as  against  those  in  remainder,  was  entitled,  not  to  the  sum  which 
had  actually  been  recovered  in  respect  of  interest,  but  only  to  the  interest 
at  four  per  cent,  on  the  sum  which  the  bond  would  have  realized,  if  the 
debtor's  estate  had  been  administered  at  the  end  of  a  year  after  the  testa- 
tor's death  (Turner  v.  Newport,  2  Ph.  14).  Where  a  legacy  is  given  in 
satisfaction  of  a  debt,  interest  is  payable  from  the  testator's  death  (  Clark 
v.  Scnell,  3  Atk.  98).  As  to  the  interest  payable  where  a  testator  directs 
the  payment  of  the  debts  of  another  person  previously  deceased,  see  Askew 
V.  Tlwmpson  (4  K.  &  J.  620).  And,  if  a  legacy  is  directed  to  be  paid  at 
a  future  time,  as  to  A.  on  attaining  twenty-one,  or  to  B.  on  attaining  that 
age  or  marriage,  and  A.  attains  twenty-one  or  B.  marries  in  the  testator's 
lifetime,  the  legacy  will  be  payable  at  his  decease,  and  the  legatee  will  be 
entitled  to  interest  from  that  period  (^Coventry  v.  Higgins,  14  Sim.  30). 

In  Noel  v.  Jones  (16  Sim.  309),  a  bequest  to  trustees  upon  trast  to  pay 
and  apply  800Z.  in  and  upon  the  education  of  the  godson  of  the  testatrix, 
was  held  to  be  an  absolute  gift  to  the  godson,  bearing  interest  from  the 
expiration  of  one  year  from  the  death  of  the  testatrix.  And  where  a 
legacy  is  chargctl  upon  real  estate,  and  the  devisees  in  trust  are  empowered 
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other  household  effects  of  which  I  shall  die  possessed  unto  my     ..  —— 
dear  wife  [name'],  absolutely.     I  devise  all  the  real  estate  of  luteiy. 

to  raise  the  same  by  sale,  the  42nd  section  of  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27)  does  not  apply  so  as  to  prevent  the  recovery  of  more 
than  six  years'  arrears  of  interest  ( Gough  v.  Bult,  16  Sim.  323). 

Legacies  to  infants  to  whom  the  testator  stands  in  loco  parentis  are  the  interest  on 
subject  of  a  peculiar  doctrine  respecting  interest,  arising  from  the  moral  chUdren. 
claim  which  such  objects  are  considered  as  possessing  to  an  immediate  pro- 
vision. Such  legacies,  therefore,  if  the  legatees  are  not  otherwise  provided 
for,  will  often  carry  interest  before  the  prescribed  time  of  payment,  and 
even  while  contingent.  Thus,  if  a  testator  bequeath  a  pecuniary  legacy, 
or  the  residue  of  his  estate,  to  his  children  on  their  attaining  majority,  or 
to  such  children  as  shall  attain  majority,  the  childi'en,  though  under  twenty-  Maintenance 
one,  will  (subject  to  the  qualification  presently  noticed)  be  entitled  to  the 
interest  for  maintenance  from  the  day  of  the  testator's  decease  (^Harvey  v. 
Harvey,  2  P.  W.  21 ;  Conway  v.  Longville,  1  Eq.  Ca.  Ab.  301 ;  Heath  v. 
Perry,  3  Atk.  102 ;  Inoledon  v.  Northcote,  3  Atk.  438  ;  2  Rop.  Leg.  1245) : 
or,  in  case  of  a  posthumous  child,  from  the  birth  {Rawlins  v.  Rawlins,  2 
Cox,  425).  An  express  direction  to  accumulate  the  income  arising  from 
the  residue  of  the  testator's  estate,  will  not  exclude  the  infant  legatee  from 
claiming  maintenance  out  of  the  interest  (Mole  v.  Mole,  1  Dick.  310;  see, 
however,  £i?ne  v.  Weljitt,  3  Sim.  533).  And  even  where  the  testator  ex- 
pressly provides  for  maintenance  during  part  of  the  minority,  this  does  not 
prevent  the  allowance  of  interest  for  the  remaining  period  (  CJiambers  v. 
Ooldwin,  11  Ves.  1 ;  3Iartin  v.  Martin,  L.  R.,  1  Eq.  369).  The  greatest 
stretch,  however,  of  the  doctrine  in  favour  of  provisions  for  maintenance  is 
exemplified  by  those  cases  in  which  an  express  allowance  made  by  the  tes- 
tator has  been  increased  (Aynsworth  v.  Pratchett,  13  Ves.  321 ;  Stretch 
V.  Watkins,  1  Mad.  253;  Josselyn\.Josselyn,  9  Sim,  63;  Allen  v.  Coster, 
1  Be.  202) ;  but  in  order  to  warrant  such  an  augmentation,  the  inadequacy 
of  the  testator's  allowance  must  be  clearly  made  out  {Hearle  v.  Green- 
bank,  3  Atk.  716 ;  Long  v.  Long,  3  Ves.  286,  n.) ;  and  the  general  rule 
undoubtedly  is,  that  where  the  testator  has  otherwise  provided  for  the  main- 
tenance of  his  infant  children,  the  claim  to  interest  before  the  period  ap- 
pointed for  payment  of  the  legacy  cannot  be  supported  (  Wync?i  v.  Wynch, 
1  Cox,  433 ;  Donovan  v.  Needham,  9  Be.  164).  And  it  should  seem  that, 
to  support  an  application  for  maintenance,  in  any  case,  it  is  essential  that 
all  the  parties  concerned  in  interest  (including  the  ulterior  legatees,  if  any, 
who  would  be  entitled  in  any  possible  event)  should  concur ;  and  if  the  gift 
is  so  framed  as  to  admit  after-born  issue,  the  Court  will  not  apply  any  por- 
tion of  the  income  for  the  maintenance  of  the  existing  issue,  although  the 
persons  entitled  on  failure  of  issue  may  acquiesce  {Kime  v.  Weljitt,  3  Sim. 
633).  However,  where  the  gift  has  proceeded  from  the  parent  of  the 
infant,  or  a  person  in  loco  parentis,  and  the  subject-matter  is  a  residuary 
personal  estate,  maintenance  will  be  allowed  to  the  members  of  a  class,  even 
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whatsoever  tenure  and  wheresoever  situate  (including  chattels 
real)  to  which  I  shall  at  my  decease  be  entitled,  either  in  pos- 
session, reversion  or  otherwise  (except  estates  vested  in  me  as 
trustee  or  mortgagee),  unto  my  said  wife  [name],  and  her  as- 
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when  their  interests  are  contingent,  if  the  chances  of  each  ultimately  be- 
coming entitled  are  equal,  and  no  other  person  is  interested  {Fairman  v. 
Green,  10  Ves.  45  ;   Ex  parte  Kebble,  11  Ves.  604  ;    Turner  v.  Turner, 

4  Sim.  430;  Errat  v.  Barlow,  14  Ves.  202  ;  Cannings  v.  Flower,  7  Sim. 
523  ;  Aynsworth  v.  Pratchett,  13  Ves.  321).  But  where  the  infant's  in- 
terest in  real  estate  (  Green  v.  Fkins,  2  Atk.  473 ;  Bullock  v.  Stones,  2  Ves. 
s.  521),  or  in  a  particular  trust  fund  {Leake  v.  Robinson,  2  Mer.  384),  ia 
contingent,  the  intermediate  income  (until  the  happening  of  the  contingency) 
will  belong  to  the  heir  or  residuary  devisee,  or  to  the  next  of  kin  or  resi- 
duary legatee,  as  the  case  may  be  (see  ante,  p.  126) ;  and  such  income 
cannot  be  applied  for  the  infant's  benefit,  unless  the  application  is  directed 
or  sanctioned  by  the  will.  The  gift  for  the  infant's  benefit  must  proceed 
from  its  parent  or  from  a  person  who  has  put  himself  in  the  place  of  its 
parent;  for  maintenance  (as  a  rule)  will  be  refused  out  of  a  contingent 
interest,  or  where  the  fund  is  limited  over,  if  the  gift  proceeds  from  a 
stranger,  or  even  fi"om  a  grandfather  to  his  grandchild  {Errington  v.  Chap- 
man, 12  Ves.  20 ;   Ci'ickett  v.  Dolby,  3  Ves.  10  ;   Greenwell  v.  Greenwell, 

5  Ves.  194 ;  see,  however,  Acherley  v.  VerTion,  1  P.  W.  783 ;  Boddy  v. 
Dames,  1  Ke.  362),  or  where  the  infant  is  a  natural  child,  if  not  recognized 
and  adopted  by  its  father  {Lowndes  v.  Lowndes,  15  Ves.  301  ;  and  see 
Hill  on  Trustees,  399,  et  seq.).  It  should  be  observed,  that  the  doctrine 
which  entitles  children  to  interest  by  way  of  maintenance  does  not  extend 
to  adults  {Lowndes  v.  Lowndes,  15  Ves.  301 ;  see  also  Raven  v.  Waite, 
1  Sw.  553,  558  ;  Wall  v.  Wall,  15  Sim.  513)  ;  nor,  in  general,  to  an  infant 
whose  parent  is  living,  as  the  testator,  in  regard  to  such  an  object,  does  not 
stand  in  loco  pare7itis  {Lomax  v.  Lomax,  11  Ves.  48 ;  Errington  v.  Chap- 
man, 12  Ves.  20),  unless  there  is  distinct  evidence  of  an  intention  to  assume 
the  parental  office  in  regard  to  providing  for  the  infant  {Powys  v.  Mans- 
field, 3  M.  &  C.  359) :  nor,  it  is  presumed,  would  it  apply  where  the  infant 
is  married.  It  has  often  been  a  question  whether  the  title  to  maintenance, 
under  an  express  provision,  ceases  on  marriage  {Chambers  v.  Goldwln,  11 
Ves.  1;  Bowden  v.  Laing,  14  Sim.  113;  Conolly  v.  Farrell,  8  Be.  347  ; 
see  also  Staniland  v.  Staniland,  34  Be.  536;  Scott  v.  Xey,  35  Be.  291). 
As  to  the  applicability  of  the  general  doctrine  discussed  in  this  note  to 
illegitimate  children,  see  Beckford  v.  Tobin  ( 1  Ves.  s.  308) ;  Raven  v. 
Waite  ( 1  Sw.  553) ;  Newman  v.  Bateson  (3  Sw.  689) ;  Bowling  v. 
Tyrell{2B,.  &  M.  343);  Rogers  v.  Soutten  (2  Ke.  598);  Bill  v.  Hill 
(3  V.  &  B.  183). 

See,  also,  as  to  the  time  of  payment  of  legacies  and  interest,  the  notes  to 
Ashbiirner  v.  Macguire,  in  2  Tud.  L.  C.  Eq.  283. 
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signs,  for  her  life,  without  impeachment  of  waste,  so  far  as  I  can        — 
grant  that  privilege,  and  after  her  decease,  unto  my  son  and  remainder  to 

^  r  o    J  .    .  testator's  sou 

only  child  [name],  his  heirs,  executors,  administrators  and  as-  and  only 

n  1     n    T  1  1  f  Child  abso- 

signs ;  but  if  my  said  son  shall  die  under  the  age  of  twenty-one  luteiy,  but, 
years  (c)  [or,  under  the  age  of  twenty-one  years  without  leaving  of  his  death 
issue],  then  I  devise  the  same  real  estate  and  chattels  real  unto  my  wue^abfo- 
said  wife,  her  heirs,  executors,  administrators  and  assigns;  And  I  ^"'®^^' 


(c)  The  day  of  a  person's  birth  is  included  in  computing  his  age  for  Mode  of  com- 
testamentary  purposes  ;  which,  coupled  with  the  fact  that  the  law  does  not 
generally  recognize  fractions  of  a  day  {fractionem  diet  non  recipit  lex),  Fractions  of 
leads  to  the  singular  result  that  a  person  may,  according  to  legal  compu-  generally 
tation,  attain  his  majority  nearly  two  days  before  he  has  actually  completed  ffig*'^^^  ^^ 
twenty-one  years.     Thus,  suppose  A.  to  be  born  (however  short  a  time) 
before  midnight  on  the  5th  November,  1 833,  that  day  is  to  be  included ;  if 
he  lived  (however  short  a  time)  beyond  midnight  of  the  3rd  November,  1854, 
so  as  to  have  entered  upon  the  4th  November,  the  latter  day  must  also 
be  counted,  fractions  not  being  recognized  ;  and  thus  A.  legally  attained 
his  majority,  and  could  execute  a  valid  will,  at  the  first  instant  of  the 
4th  November,  1854;  although,  computing  the  time  de  niomento  in  momen- 
tum, nearly  forty-eight  hours  would  still  be  wanting  to  complete  twenty- 
one  years  from  the  instant  of  his  birth. 

A  person  attains  "  his  twenty-fifth  year"  when  he  becomes  twenty-four 
years  old  (^Grant  v.  Grant,  4  Y.  &  C.  Ex.  256).  To  recur  to  the  former 
example,  A.  attained  his  twenty- fifth  year,  in  legal  computation,  at  the  first 
instant  of  the  4th  November,  ]  857. 

Judgment  signed  on  the  day  of,  but  subsequently  to,  the  death  of  a  de- 
fendant is  well  signed  {^Wright  v.  Mills,  5  Jur.,  N.  S.  771),  on  the  prin- 
ciple that  judicial  proceedings  are  to  be  taken  to  date  from  the  earliest 
minute  of  the  day  on  which  they  are  done  {Edwards  v.  Reginam,  9  Exch. 
628),  or  on  the  principle  that  judicial  acts  shall  have  precedence  of  the  acts 
of  a  private  party,  when  both  date  from  the  same  day. 

If  an  act  is  required  to  be  done  within  six  calendar  months  after  the 
death  of  testator,  the  computation  is  exclusive  of  the  day  of  the  death ;  so 
that  if  the  death  take  place  on  the  12th  of  January,  the  last  day  for  per- 
formance of  the  act  is  the  12th  of  July  {Lester  v.  Garland,  15  Ves.  248  ; 
Gorst  V.  Lowndes,  11  Sim.  434). 

The  law,  however,  does  not,  for  all  purposes,  reject  fractions  of  a  day.  Fractions  of  a 

Thus,  several  deeds  executed  on  the  same  day  take  effect  in  the  order  of  ^f^.I'^fi'^"    „ 
'  •'  nizea  in  some 

their  delivery ;  and  an  execution  issued  on  the  same  day  as,  but  after,  an  cases. 
act  of  bankruptcy  committed  is  over-reached  by  the  prior  act  of  bankruptcy 
{Ex  ;parte  Dobree,  8  Ves.  82;  see  also  Taylor  v.  Horde,  1  Bur.  106,  Yelv. 
138  ;  Barker  v.  Goodair,  11  Ves.  78 ;  Wgdorvn's  Case,  14  Ves.  80 ;  lb. 
664  («)).  See  also  Thomas  v.  Thomas  (27  Be.  537),  for  another  case  in 
which  the  indivisibility  of  the  day  was  not  maintained. 
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Power  to 
wife,  and 
after  her 
death  to  trus- 
tees, during 
minority  of 
son,  to  grant 
leases. 


Besidue  of 
personal  es- 
tate to  trus- 
tees, upon 
trust  to  get 
in  and  invest, 
&c. ; 


— to  permit 
wife  to  re- 
ceive the  in- 
come for  her 
life; 


— capital  to 
testator's 
son,  but,  in 
the  event  of 
his  death 
under  age,  to 
wife. 


Power  to 
vary  tlie  in- 
vestment. 
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EMPOWER  my  said  wife  during  her  life  (d),  and  after  her  de- 
cease the  trustees  or  trustee  for  the  time  being  of  my  will, 
during  the  minority  of  my  said  son,  to  grant  leases  of  my  said 
real  estate  (e),  or  any  part  or  parts  thei-eof,  for  any  term  or 
terms  of  years  not  exceeding  [^twenti/-one^  years  in  possession, 
at  the  best  rent,  without  taking  any  fine  or  premium,  and  upon 
such  tenns,  in  other  respects,  as  the  lessors  or  lessor  shall  think 
reasonable.  I  bequeath  the  residue  of  my  personal  estate  to 
my  trustees  hereinafter  named,  Upon  trust  to  convert  and  get 
in  the  same,  and  invest  the  moneys  to  arise  therefrom  in  or  on 
the  public  funds  or  Government  or  real  securities  in  the  United 
Kingdom,  but  not  in  or  on  any  other  investment  or  security ; 
And  upon  further  trust  to  permit  and  empower  my  said 
wife  to  receive  the  annual  income  of  the  said  moneys,  or  the 
securities  whereon  the  same  shall  be  invested,  during  her  life ; 
And  after  her  death,  as  to  the  same  moneys  and  securities,  and 
the  annual  income  thenceforth  to  become  due  for  the  same.  In 
TRUST  for  my  said  son,  his  executors,  administrators  and  as- 
signs :  But  if  my  said  son  shall  die  under  the  age  of  twenty- 
one  years,  [^or,  under  the  age  of  twenty-one  years  without  leav- 
ing issue],  then  In  trust  for  my  said  wife,  her  executors, 
administrators  and  assigns  ;  And  I  empower  my  said  trustees 
or  trustee  (/),  with  the  consent  in  writing  of  my  said  wife, 


Kemarks 

upon  the 
power  to 
vary  secu- 
rities. 


(d)  See  ante,  p.  177,  as  to  power  of  tenant  for  life  to  grant  leases,  19  & 
20  Vict.  c.  120,  s.  32.    In  case  the  Act  is  relied  on,  the  form  would  run: — 

"  And  I  empower  the  trustees  or  trustee  for  the  time  being 
of  my  will,  after  the  death  of  my  said  wife,  and  during  the 
minority  of  my  said  son,  to  grant,"  &c. 

(e)  See  ante,  p.  168,  n.  (d). 

if)  Without  an  express  authority,  and  independently  of  statutory  autho- 
rity, trustees  are  not  justified  in  transfen-ing  to  any  new  security  funds 
which  have  been  once  invested  pursuant  to  the  trusts;  for  though  such  new 
security  might,  consistently  with  the  trusts,  have  been  originally  adopted, 
yet  the  trustee,  having  made  the  investment  on  another  species  of  security 
is,  in  this  particular,  functus  officio.  (But  see  Sugd.  V.  &  P.  663.)  The 
same  principle  applied  of  course  to  funds  composing  part  of  the  estate  at 
the  testator's  decease,  and  which  a  due  execution  of  the  trusts  did  not 
require  to  be  converted.  But  now  see  the  provisions  of  23  &  24  Vict. 
c.  145,  s.  25,  stated  ante,  p.  106,  which,  however,  authorizes  a  change  of 
investment  only  in  parliamentary  stocks  or  public  funds  or  government 
securities. 
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whether  covert  or  sole,  and  after  her  decease  and  during  the        — 

minority  of  my  said  son,  in  the  discretion  of  my  said  trustees 

or  trustee,  to  change  from  time  to  time  the  investment  of  the 

last-mentioned  moneys  from  any  of  the  said  funds  or  securities 

to  any  other  or  others  of  the  like  nature.     I  further  empower  Provision  for 

•  1  />  1        1  p  •  1       •  />       tf*^  mainte- 

my  said  trustees  or  trustee,  after  the  decease  oi  my  said  wife,  nance  of  son. 
to  apply  such  part  as  they  or  he  shall  deem  expedient  of  the 
income  of  the  real  and  personal  property  hereinbefore  devised 
and  bequeathed  to  or  in  trust  for  my  said  son,  in  or  towards  his 
maintenance  and  education,  or  otherwise  for  his  benefit,  during 
his  minority  ;  And  I  direct  my  said  trustees  or  trustee  to  ac-  Accumuia- 
cumulate,  during  his  minority,  the  unapplied  income,  by  invest- 
ing the  same,  with  power  to  vary  the  investment  as  aforesaid, 
and  to  add  the  accumulations  thereof  to  the  capital  of  the  per- 
sonal property  so  bequeathed.     I  further  empower  my  said  Advancement 
trustees  or  trustee,  with  the  consent  in  writing  of  my  said  wife, 
whether  discovert  or  covert,  during  her  life,  and  after  her  de- 
cease and  during  the  minority  of  my  said  son,  in  the  discretion 
of  my  said  trustees  or  trustee,  to  apply  any  part  or  parts  of  the 
personal  property  so  bequeathed  as  last  aforesaid,  or  of  the  said 

accumulations,  not  exceeding  in  the  whole  the  sum  of  £ , 

in  or  towards  the  advancement  or  preferment  in  the  world  of 
my  said  son.     I  further  empower  my  said  trustees  or  trustee.  Power  to 
if  they  or  he  shall  think  it  advantageous  so  to  do,  at  any  time  seii  real  es- 
or  times,  with  the  consent  in  writing  of  my  said  wife,  whether  vest'i^uce, 
discovert  or  covert,  and   after  her   decease   and   during   the  J[J,^n«ie** 
minority  of  my  said  son,  in  the  discretion  of  my  said  trustees  ^^iSt^^oT^ 
or  trustee,  to  sell  my  said  real  estate,  or  any  part  or  parts*  there^uarj- 
thereof,  [together  or  in  parcels,  by  public  sale  or  private  con-  t*te. 
tract,  and  convey  the  real  estate  so  sold  imto  or  according  to 
the  direction  of  the  purchaser  or  purchasers  thereof,  with  power 
to  make  any  special  conditions  of  sale  as  to  the  title  or  evidence 

It  seems  proper  in  general  that  the  power  to  vary  the  securities  should  Power  to  vary 
be  placed  under  the  control  of  the  person  entitled  to  the  immediate  income,  ^^'"^'■ities. 
whose  interest  is  most  directly  involved  in  its  due  and  impartial  exercise  ; 
for  instance,  a  transfer  from  Keduced  Three  per  Cent.  Stock  to  Three  per 
Cent.  Consols  would  have  the  effect  of  postponing  or  accelerating,  as  the 
case  might  be,  for  three  months,  the  dividend  for  the  current  half-year,  the 
one  being  payable  in  April  and  October,  and  the  other  in  January  and 
July. 

W.  Q 


Power  to 
postpone  the 
getting  in  of 
personal  es- 
tate—the 
yearly  pro- 
ceeds to  be 
deemed  an- 
nual Income. 
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—        of  title  or  otherwise,  and  with  powei'  to  buy  in  the  premises  at 

any  public  sale,  or  to  rescind  either  on  terms  or  gratuitously 
any  contract,  and  to  resell,  without  being  answerable  for  any 
loss  {g)'\ ;  And  I  direct  that  my  said  trustees  or  trustee  shall 
invest  the  moneys  to  arise  from  the  sale  thereof  in  the  manner 
hereinbefore  directed  concerning  the  moneys  to  arise  from  my 
residuary  personal  estate,  and  shall  hold  the  funds  or  securities 
whereon  such  investment  shall  be  made,  upon  the  trusts  herein- 
before contained  concerning  the  funds  or  securities  whereon 
the  produce  of  my  residuary  personal  estate  may  be  invested. 
I  DECLARE  that  my  said  trustees  or  trustee  shall  have  a  discre- 
tionary power  to  postpone,  for  such  period  as  to  them  or  him 
shall  seem  expedient,  the  conversion  or  getting  in  of  any  part 
of  my  residuary  personal  estate  which  shall  at  my  decease  con- 
sist of  shares  in  public  companies,  or  of  stocks,  funds  or  secu- 
rities of  any  description  whatsoever ;  but  the  outstanding  per- 
sonal estate  shall  be  subject  to  the  trusts  hereinbefore  contained 
concerning  the  moneys  and  funds  and  securities  aforesaid,  and 
the  yearly  proceeds  thereof  shall  be  deemed  annual  income  for 
the  purposes  of  such  trusts.  I  devise  all  real  estates  which 
shall  at  my  decease  be  vested  in  me  as  trustee  or  mortgagee  to 
my  trustees  hereinafter  named,  subject  to  the  equities  affecting 
the  same  respectively.  I  empower  the  trustees  or  trustee  for 
the  time  being  of  my  will  to  give  receipts  for  all  moneys,  stocks, 
funds,  shares  and  effects  to  be  paid,  transferred  or  delivered  to 
such  trustees  or  trustee  by  virtue  of  my  will,  and  declare  that 
such  receipts  shall  exonerate  the  persons  taking  the  same  fi-om 
all  liability  to  see  to  the  application  or  disposition  of  the  money 
or  effects  therein  mentioned,  and  as  to  any  purchaser  from  in- 
quiring into  the  necessity  for  or  propriety  of  any  sale  or  sales 
purporting  to  be  made  under  the  powers  of  this  my  will.  I 
declare  that  a  new  trustee  or  new  trustees  of  my  will  may 
from  time  to  time  be  appointed  by  ray  said  wife  during  her  life 
by  writing  under  her  hand,  and  subject  as  aforesaid  in  the 

23  ii  24  Vict.       (g)  This  being  a  power  of  and  not  a  trast  for  sale,  the  clause  in  brackets 
c.  Uft.  Part  I.  ^o^i^  ^  supplied  by  23  &  24  Vict.  c.  145,  Part  I.,  s.  1.     The  rest  of 

Part  I.  appears  inapplicable  to  the  dispositions  contained  in  this  Precedent. 

If  the  Act  has  any  operation  in  such  a  case,  it  should  be  allowed  to  operate 

silently,  no  express  reference  to  its  provisions,  or  any  of  them,  being 

necessarv. 


Devise  of 
mortgage  and 
trust  estates. 


Power  to 
trustees  to 
give  receipts. 


Power  to  ap- 
point trus- 
tees. 
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manner  prescribed  by  law.  I  appoint  my  friends  [names  and  ^ppoJ^gjjt 
descriptions!,  to  be  trustees  of  my  will ;  and  I  appoint  my  said  °^  trustees, 

'^  -J '  J  '  1  r  ,/  executors  and 

wife  [wame]  and  the  said  [^trustees']  to  be  executrix  and  exe-  guardians, 
cutors  of  my  will,  and  guardians  (h)  of  my  said  son  [wawe] 


(k)  Previously  to  4  &  5  Ph.  &  Mar.  c.  8  (repealed  by  9  Geo.  4,  c.  31),  a  As  to  ap- 
,1  •       ,      1  •        .„  \.  /,  .       1-,,  -r^        pointmentof 

man  had  no  power  to  appoint  by  his  will  guardians  oi  his  children,     liut  guardians. 

the  second  section  of  that  Act,  by  construction,  enabled  a  father  to  appoint,  4  &  6  p.  &  M. 
by  his  last  will  and  testament,  or  otherwise,  guardians  for  his  female 
children  under  the  age  of  sixteen.     This  power  was  extended  by  12  Car.  2,  12  Car.  2, 
c.  24,  (14  &   15  Car.  2,  c.   19,  Ireland),  the  8th  section  of  which  (see 
Appendix)  authorizes  a  father,  whether  of  age  or  not,  to  dispose,  by  deed 
or  by  his  last  will  and  testament,  of  the  custody  and  tuition  of  any  of  his 
children  under  the  age  of  twenty-one  years,  and  unmarried  at  the  time  of 
his  death,  during  the  time  such  child  or  children  should  remain  under  the 
age  of  twenty-one  years,  or  for  any  less  time.     The  Wills  Act  expressly  1  Vict.  c.  26. 
includes  within  its  scope  (ante,  p.  1),  "a  disposition  by  will  and  testament 
or  devise  of  the  custody  and  tuition  of  any  child"  by  virtue  of  the  above 
statute,  and  deprives  a  father  who  is  under  twenty-one  of  the  power  of 
appointing  by  will  guardians  of  his  children.     His  power  of  appointing  by 
deed,  however,  still  remains ;  as  to  the  credibility  of  a  witness  to  the  exe- 
cution of  a  deed  by  a  minor  appointing  a  guardian  under  the  12  Car.  2, 
c.  24,  s.  8,  see  Morgan  v.  Hatehell  (19  Be.  86).     As  the  stat.  12  Car.  2,  Mother. 
c.  24,  confines  the  power  of  appointing  a  testamentary  guardian  to  the 
father,  such  an  appointment  by  the  mother  is  void  {Ex  parte  Edwards,  3 
Atk.  519) ;  nor  does  the  statute  extend  to  illegitimate  children,  although  niegltlmate. 
the  Court  of  Chancery  will  usually  appoint  the  person  named  by  the 
reputed  father  to  be  the  guardian  of  such  children  ( Ward  v.  St.  Patd,  2 
Br.  C.  583 ;  Peckham  v.  Peckhavi,  2  Cox,  46 ;   Chatteris  v.  Young,  1  J, 
&  W.  106). 

It  is  not  necessary  to  prove  a  testamentary  appointment  of  guardians  in  Probate, 
the  Probate  Court,  but  such  an  appointment  is  to  be  proved  in  the  same 
manner  as  a  deed  {Gilliat  v.  Oilliat,  3  Phillim.  222;  Lady  Chester's 
Case,  1  Yen.  207 ;  Be  MoHon,  3  Sw.  &  Tr.  422).  Where  several  testa-  Office  sur- 
mentary  guardians  are  appointed,  the  right  of  guardianship  will  vest  in  the 
survivors  or  survivor,  although  the  will  contains  no  words  declaring  that  it 
shall  survive  {Eyre  v.  Coxintess  of  ShaftesMiry ,  2  P.  W.  106) ;  but  contra, 
if  the  guardians  are  appointed  by  the  Court  {Bradshaw  v.  Bradsham,  1 
Kus.  528  ;  Hall  v.  Jones,  2  Sim.  41). 

The  power  of  appointing  guardians  does  not  extend  to  infant  children  Married 
who  are  married  at  the  father's  death  ;  yet,  if  then  unmarried,  the  guardian-  children, 
ship  is  not  determined  by  the  subsequent  marriage  {Earl  of  Shaftesiury's 
Case,  cited  3  Atk.  625). 

As  to  the  office  and  power  of  the  testamentary  guardian,  see  Dtike  of 

q2 
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—        (luring  his  minority.     Lastly,  I  revoke  all  other  wills.     In 

WITNESS,  &c. 


Astognar-      BeanfoH  v.  Berty  (1  P.  W.  703);   Gardner  v.  Blane  (1  Ha.  381),  and 
the  cases  cited  in  the  note. 

As  to  what  words  in  a  will  are  sufficient  to  appoint  a  guardian,  see 
Miller  v.  Harris  (14  Sim.  540). 

As  to  a  testamentary  guardianship  extending  to  children  by  a  future 
marriage,  and  as  to  revocation  of  an  appointment  of  guardians,  see  Ex 
parte  Lord  Ilchester  (7  Ves.  348). 

As  to  the  rights  of  joint  testamentary  guardians,  as  against  each  other, 
see  ailbert  v.  Schmenck  (14  M.  &  W.  488). 

As  to  the  jurisdiction  of  the  Court  in  controlling  the  powers  of  testamen- 
tary guardians,  see  Ingham  v.  Bickerdike  (6  Mad.  275),  and  the  cases 
cited  in  the  note  ;  Talbot  v.  Earl  of  Shrewshury  (4  M.  &  C.  672). 

A  testamentary  guardian  is  entitled  to  administration  for  the  benefit  of 
the  infants  in  preference  to  a  guardian  elected  by  them  {Re  Morris,  2  Sw. 
&  Tr.  360). 

As  to  the  domicile  of  guardians  and  wards,  see  Appendix. 

As  to  inquiry  prior  to  an  appointment  of  guardians  by  the  Court,  see 
Whiteloch  V.  Finch  (3  Y.  &  C.  Ex.  724);  Re  Cook  (15  Jur.  836). 

As  to  the  jurisdiction  of  the  Court  of  Chancery  to  deprive  a  father  of 
the  guardianship  of  his  children,  see  Re  Pynn  (2  De  G.  &  S.  457). 
2  &  8  Vict.  See  further,  as  to  the  custody  of  infants,  2  &  3  Vict.  c.  54  ;  20  &  21 

2o'&  21  Vict,    Vict.  c.  85,  s.  35  (the  Divorce  Act) ;  22  &  23  Vict.  c.  61,  s.  4.     Where  an 

£k^"„»  ^,  .    order  had  been  made  under  2  &  3  Vict.  c.  54,  giving  the  custody  of  an 
22  &  28  Vict.  >  &        &  J 

c.  61  infant  to  a  wife  livmg  apart  from  her  husband,  it  was  held  that  the  reason- 

able expenses  of  providing  for  the  child  were  part  of  the  reasonable  expenses 
of  the  wife,  for  which  she  had  authority  to  pledge  her  husband's  credit 
{Bazeleyy.  Forder,  L.  K.,  3  Q.  B.  559). 

And,  lastly,  on  the  subject  of  guardian  and  ward  in  general,  see  Eyre  v. 
Lady  Shaftesbury,  in  2  Tud.  L.  C.  Eq.  688—664. 
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Will  of  a  Married  Man,  providing  for  a  Wife  and 
Younger  Children  hy  Name;  the  Eldest  Son  having 
been  provided  for. — Rent-Charge  to  Wife,  reducible 
on  Marriage. — Residue  {Real  and  Personal)  to 
Younger  Children,  with  Executory  Limitations  be- 
tween them  and  the  Eldest  Son  (a). 

1  HIS  IS  THE  LAST   WILL   AND   TESTAMENT   of  me,  {^testator's 

name,  residence  and  quality~\.     I  appoint  my  friends  [names.  Appointment 

-11  n  Ml  IT  •    L  •  f    r  T     of  trustees, 

SfC],  to  be  trustees  of  my  will ;  and  1  appomt  my  wite  [name],  executors 
she    continuing    my  widow,  and    the    said   [trustees'],    to   be  dLnf.**"' 
executrix  and  executors  of  my  will,  and  guardians  of  my  chil- 
dren during  their  respective  minorities.     I  bequeath  to  my  Moveables 
said  wife  all  my  household  furniture,  plate,  linen,  glass,  china,  niary  legacy 
books,  pictures,  prints,  wines,  liquors,  fuel,  housekeeping  stores      ^ 
and  provisions  and  other  effects  of  the  like  nature,  and  the  sum 

of  £ ,  to  be  paid  to  her  out  of  the  first  moneys  which  shall 

come  to  the  hands  of  my  executors.     I  bequeath  to  my  eldest  Pecuniary 
son  [name~\  (for  whom  I  have  already  provided),  the  sum  of  eldest  son, 

£ only,  to  be  paid  to  him  at  the  end  of calendar 

months  next  after  my  decease.     I  devise   to   my  said   wife  Kent-charge 

a  yearly  rent-charge  of  £ for  her  life,  if  she  shall  so  long  ducibie'on 

continue  my  widow  ;  but  if  she  shall  marry  again,  then  a  yearly  "^^^^^^e. 

rent-charge  of  £  only  for  the  remainder  of  her  life,  the 

said  yearly  rent-charge  of  £ or  £ (as  the  case  may 

be)  to  be  charged  upon  and  issuing  out  of  all  the  freehold  here- 


(a)  This  Precedent  disposes  of  the  testator's  property  amongst  his  chil- 
dren nominatim.  In  case  of  the  death  of  any  child  in  the  testator's  life- 
time, leaving  issue  any  of  whom  survive  the  testator,  the  ownership  of 
such  deceased  child's  share  would  be  governed  by  the  provisions  of  1  Vict. 
c.  26,  s.  33  {ante,  p.  56).  But  the  will  does  not  provide  for  after-bom 
children,  or  for  the  possible  case  of  the  testator's  wife  being  pregnant  at 
the  time  of  his  death.  This  form,  like  the  previous  one,  ought  not  to  be 
adopted  except  in  the  case  of  a  testator  whose  wife  is  past  the  age  of  child- 
bearing  (see  ante,  p.  218). 
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—         ditaments  [or,  the  freehold  hereditaments  situate  in  the  county 

of ]  to  which  I  shall  be  entitled  at  my  decease,  and  to  be 

payable  half-yearly,  without  deduction ;  and  the  first  payment 

of  the  said  yearly  rent-charge  of  £ to  be  made  at  the  end 

of  six  calendar  months  computed  from  my  decease,  if  my  said 
wife  shall  be  then  living  and  my  widow,  and  the  first  payment 

of  the  said  yearly  rent-charge  of  £  to  be  made  at  the  end 

of  six  calendar  months  computed  from  the  second  marriage  of 
my  said  wife,  and  a  proportionate  part  of  each  yearly  rent- 
charge  to  be  paid  down  to  the  determination  thereof.  And  I 
EMPOWER  my  said  wife,  by  distress,  and  also  by  entry  upon  and 
perception  of  the  rents  and  profits  of  my  said  hereditaments  so 
charged  as  aforesaid,  to  recover  payment  of  the  said  rent-charges 
Real  estate      respectively,  when  in  arrear  for  twenty-one  days.     I  devise 

and  residue  ^  •"  „     ,  ,  ^  ^  ..  n    ^ 

of  personal      AND  BEQUEATH  all  the  real  estate,  and  the  residue  or  the  per- 

younger  chii-   soual  estate,  to  which  I  shall  be  entitled  at  my  decease  (but,  as 

executory       to  my  freehold  hereditaments  so  charged  as  aforesaid,  subject 

between"*      to  such  of  the  Said  rent-charges  as  shall  for  the  time  being  be 

SdMt*TOn."^^   payable)  unto  my  younger  children  [^names^,  in  equal  shares, 

as  tenants  in  common  in  fee ;  But  if  any  of  them  shall  die 

under  the  age  of  twenty-one  years  without  leaving  issue.  Then 

I  DEVISE  and  bequeath  the  share  or  shares,  as  well  accruing  as 

original,  of  such  of  them  as  shall  so  die,  to  my  said  eldest  son, 

and  to  the  others  or  other  of  my  said  younger  children,  in  equal 

ProTisions       shares,  as  tenants  in  common  in  fee.      And  I  direct  and 

for  mainte- 
nance and       EMPOWER  my  trustees  hereinbefore  named,  during  the  mino- 

of  younger  ritics  of  such  of  my  said  younger  children  as  shall  be  under  age 
at  my  decease,  to  receive  the  annual  income  of  their  respective 
shares  of  my  real  and  residuary  personal  estate,  and  to  apply 
the  same,  or  so  much  thereof  as  such  trustees  shall  think  expe- 
dient, in  or  towards  the  maintenance  and  education,  or  other- 
wise for  the  benefit,  of  such  children  respectively,  and  to  invest 
and  accumulate  the  unapplied  surplus,  and  add  the  accumu- 
lations to  the  respective  shares  whence  the  same  shall  have 
arisen  ;  and  also  to  apply,  in  or  towards  the  advancement  (b)  in 


^n^anu"*"'^  (*)  Without  the  sanction  of  the  Court,  trustees  cannot  with  safety, 
in  the  absence  of  an  express  power,  break  in  upon  the  trust  fund  for  the 
advancement  of  an  infant  (  Walker  v.  Wether  ell,  6  Ves.  472).  Powers  of 
advancement  must  be  followed  strictly ;  for  example,  where  a  power  was  to 
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the  world  of  such  children  respectively,  any  part,  not  exceeding        — 

one-half,  of  the  principal  or  value  of  their  respective  shares, 

and  for  that  purpose  to  raise,  by  mortgaging  or  charging  my 

real  estate,  or  any  part  or  parts  thereof,  such  sum  or  sums  of 

money,  as  my  said  trustees  shall  think  fit.     I  also  direct  and  power  to  con- 

EMPOWER  my  said  trustees  to  convert  and  get  in  my  residuary  ofperSn^fy. 

personal  estate,  as  and  when  they  shall  think  fit,  and  to  invest 

the  net  proceeds  thereof,  at  their  discretion,  in  their  names,  in 

or  upon  the  public  stocks  or  funds  of  the  United  Kingdom,  or 

on  real  securities  in  England  or  Wales,  but  not  in  or  upon  any 

other  investments  or^  securities,  and  at  the  like  discretion  to 

vary  the  investments  for  any  other  or  others  of  a  like  nature, 

when  and  as  they  shall  think  fit,  until  the  same  shall  become 

distributable  under  the  dispositions  hereinbefore  contained.   I 

ALSO  DIRECT  AND  EMPOWER  my  said  trustCCS,  during  the  mino-  Power  to  let, 

rities  or  minority  of  such  of  my  said  younger  children  as  shall  Sttierftos; 
be  under  age  at  my  decease,  to  let  my  said  real  estate  from  year 
to  year,  or  for  any  term  not  exceeding  \^seven^  years  in  posses- 
sion, at  the  best  rent,  and  subject  to  such  covenants  and  con- 
ditions as  my  said  trustees  shall  think  reasonable,  and  generally 
to  manage  and  direct  all  the  affairs  and  concerns  of  my  said 
real  estate  and  residuary  personal  estate,  so  far  as  regards  the 
share  and  interest,  or  respective  shares  and  interests,  of  the 
minor  or  minors,  in  such  manner  as  my  said  trustees  shall  in 
their  discretion  judge  most  beneficial  to  such  minor  or  minors. 
I  DECLARE  AND  DIRECT  that  any  mortgage  which  shall  be  exe- 
cuted by  my  said  trustees  may,  in  their  discretion,  either  con- 
tain or  not  contain  a  power  of  sale  ;  and  that  any  mortgagee 


be  exercised  with  the  concurrence  of  two  trustees,  an  advancement  made  Advance- 
by  one  only  was  not  allowed  on  passing  the  accounts,  although  that  one  '"ent. 
alone  had  acted  in  the  trust  {Palmer  v.  Wakefield,  3  Be.  227).  Where 
the  trust  fund  is  given  over,  in  case  of  the  death  of  the  infant  under  twenty- 
one,  no  part  of  the  capital  can  be  applied  for  the  infant's  advancement  even 
by  the  Court  in  the  absence  of  an  express  power  created  by  the  instrument, 
still  less  can  the  trustees  apply  the  fund  of  their  own  authority  {Lee  v. 
Brown,  4  Ves.  362).  However,  an  advancement  may  be  made  in  such 
cases  if  the  parties  entitled  in  remainder,  being  competent,  appear  and 
give  their  consent  {Evans  v.  Massey,  1  Y.  &  J.  196).  See  also  Hill  on 
Trustees,  399,  et  seq. ;  and  Re  Kershaw's  Trusts  (L.  E.,  6  Eq.  322),  as  to 
advancement  of  a  married  woman  "  at  any  period  of  her  life." 
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shall  not  be  bound  to  inquire  into  the  necessity  (c)  of  raising 
the  moneys  advanced  by  him.  I  also  empower  my  said  trus- 
tees to  give  effectual  discharges  for  all  moneys  paid  to  them  as 
such  trustees.  I  devise  to  my  said  trustees  \names~\  all  the 
real  estates  which  shall  at  my  decease  be  vested  in  me  as  mort- 
gagee or  trustee,  subject  to  the  equities  affecting  the  same  re- 
spectively. I  DECLARE  that  a  new  trustee  or  new  trustees  of 
my  will  may,  from  time  to  time,  be  appointed  by  my  said  wife 
during  her  widowhood  by  writing  under  her  hand,  and  subject 
as  aforesaid  in  the  manner  prescribed  by  law.  And  I  declare 
that  the  powers  and  discretions  hereinbefore  vested  in  the 
trustees  hereinbefore  named  shall  be  exerciseable  by  the  trus- 
tees or  trustee  for  the  time  being  of  my  will.  Lastly,  I  revoke 
all  other  wills.    In  witness,  &c. 


23  &  24  Vict.       (c)  See  23  &  24  Vict.  c.  145,  Part  II.  ss.  11—24,  as  to  the  powers  in- 

c.l4fi,PartlL  cident  to  mortgages,  and  see  also  s.  32  as  to  negativing  those  powers.     The 

insertion  of  these  words  in  the  text  appears  advisable,  notwithstanding  the 

sections  of  the  Act  just  referred  to;  since  bj  those  sections  the  mortgagee 

is  not  relieved  from  seeing  to  the  necessity  of  raising  the  money. 
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No.  XV. 

Will  of  a  Married  Man,  providing  for  a  Wife  and 
Adult  Children. — Bequest  to  Wife  of  Wines,  SfC. 
and  the  Use  of  Furniture. — Eeal  Estate,  and  Resi- 
due of  Personal  JEstate,  vested  in  Trustees  for  Sale 
and  Conversion;  Income  to  Wife  for  Life. — Legacy 
out  of  Capital  to  one  Child,  and  Surplus  among 
the  other  Children;  Share  of  Daughter  for  her 
separate  Use. —  Trustees  not  to  sell  Real  Estate  in 
Wife's  Lifetime  without  her  Consent,  and  to  be  at 
liberty  to  postpone  the  Conversion  of  Personalty. — 
Devise  of  Mortgage  and  Trust  Estates. — Powers  to 
give  Receipts  and  appoint  Trustees. — Appointment 
of  Executors. 

This  is  the  last  will  and  testament  of  me,  [testator^s 

name,  ^c.].     I  bequeath  the  wines,  liquors,  fuel,  and  other  Bequest  of 

consumable  household  stores   and  provisions,  and   the  linen,  to  wue.  ''' 

china  and  glass,  of  which  I  shall  die  possessed,  to  my  dear 

wife  [name'],  absolutely.     I  bequeath  to  my  said  wife  the  use  Bequest  of 

and  enjoyment,  during  her  life,  of  the  household  furniture  and  f^Hure!&c. 

utensils  not   hereinbefore  bequeathed,  and   the   plate,   books,  ufe7ihen  to 

pictures  and  prints  of  which  I  shall  die  possessed ;  And  after  ^jj"^.  ^^^ 

her  decease,  I  direct  the  same  articles  to  be  disposed  of  as 

part  of  the  residue  of  my  personal  estate  [or,  I  bequeath  the  —[pr,  to  be 

same  to  my  four  children  [names'],  to  be  divided  between  them  twe'entef-" 

as  nearly  as  may  be  in  equal  shares,  and  if  (a)  any  dispute  shall  ^rgn-dwi- 

arise  concerning  the  division  thereof,  then  such  division  shall  ^^e  bv^trus- 


tees.] 


(a)  Executors  were  directed  to  distribnte  between  the  testator's  wife  Executor's 
and  sons  (six  in  number)  such  portions  of  his  plate,  &c.  as  they  should  distribution 
judge  expedient,  and  to  sell  the  rest;  the  proceeds  of  sale  fell  into  the  of  specific 
residue,  which  was  given  to  three  of  the  sons  in  equal  shares ;  the  only 
executor  who  proved  was  one  of  the  sons,  who  took  the  largest  share  of 
the  plate,  &c.  for  himself  ;  under  the  circumstances  of  the  case,  such 
distribution  was  held  to  be  authorized  by  the  will  (^Davis  v.  Davis,  1  H.  & 
M.  255). 
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be  made  by  the  trustees  or  trustee  for  the  time  being  of  my 
will,  whose  determination  shall  be  final.]  And  I  direct  my 
executors  to  cause  an  inventory  to  be  taken  of  the  same  articles 
before  the  delivery  thereof  to  my  said  wife,  and  two  copies  of 
such  inventory  to  be  signed  by  my  said  wife,  of  which  copies 
so  signed  one  shall  be  delivered  to  her,  and  the  other  be  kept  by 
my  executors  (6).  I  devise  all  the  real  estate  to  which  I  shall 
be  entitled  at  my  decease  (except  estates  vested  in  me  as  trustee 
or  mortgagee),  and  I  bequeath  the  residue  of  the  personal 
estate  to  which  I  shall  be  then  entitled,  to  [names,  ^cJ],  their 
heirs,  executors,  administrators  and  assigns  respectively.  Upon 
TRUST  to  sell  my  real  and  leasehold  estates,  together  or .  in 
parcels,  by  public  auction  or  private  contract,  with  power  to 
make  any  special  conditions  as  to  title  or  evidence  of  title,  or 
otherwise,  and  with  power  to  buy  in  the  premises  at  any  public 
sale,  or  to  rescind  either  on  terms  or  gratuitously  any  contract, 
and  to  resell,  without  being  answerable  for  any  consequent  loss  ; 
And  to  convey  and  assign  the  premises  respectively  so  sold  to 
the  purchaser  or  purchasers  thereof;  And  to  convert  and  get 
in  my  other  residuary  personal  estate,  and  invest  the  moneys  to 
arise  from  such  real  and  leasehold  estates,  and  residuary  per- 
sonal estate,  in  the  names  or  name  of  the  trustees  or  trustee  for 
the  time  being  of  my  will,  in  or  upon  [ut  ante,  p.  214],  with 
liberty  for  the  said  trustees  or  trustee,  with  the  consent  in 
writing  of  my  said  wife,  to  vary  and  transpose  the  investment 
from  time  to  time  for  any  other  investment  of  the  description 


As  to  secu- 
rity required 
from  legatees 
for  life,  or 
conditional 
legatees. 


(fe)  This  direction  is  in  accordance  with  the  rule  of  equity,  by  virtue  of 
which  the  interference  of  the  Court  on  the  part  of  an  ulterior  legatee  of 
chattels  is  at  present  restricted  to  the  requisition  of  an  inventory  from  the 
legatee  for  life.  To  support  the  demand  of  security,  formerly  required,  a 
special  case  of  actual  danger  must  now  be  made  out  {Foley  v.  Burnell, 
1  Br.  C.  279 ;  Conduitt  v.  Soane,  1  Col.  285).  Indeed,  even  where  a 
pecuniary  legacy  is  made  liable  to  be  defeated  by  a  subsequent  contingency, 
the  legatee  (the  time  of  payment  having  arrived)  is  entitled  to  receive  it 
without  giving  security,  as  a  Court  of  Equity  will  not  exact  from  a  legatee 
what  the  testator  has  not  required.  Thus,  where  a  testator  bequeathed 
1,000^.  to  A.,  but  on  condition  that,  if  she  succeeded  to  a  particular  estate 
by  the  determination  of  a  certain  estate  tail  then  subsisting  in  B.,  the 
legacy  should  be  void ;  it  was  held,  that  A.  was  entitled  to  be  paid  the 
legacy  in  the  lifetime  of  B.  without  security  (^Fankes  t.  Gray,  18  Ves. 
131 ;  see  also  Griffiths  \.  Smith,  1  Ves.  j.  97). 
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aforesaid  ;  And  upon  further  trust  to  pei-mit  and  empower  _to~^it 
my  said  wife  to  receive  the  annual  income  of  the  said  moneys,  '^^^  t<>  rc; 

•'  •'         ceive  the  in- 

or  the  stocks,  funds  and  securities  whereon  the  same  shall  be  come  for  life ; 
invested  durinar  her  life  ;  And  after  her  death,  As  to  the  same  —after  her 

o  ,   .  '  .  death  to  pay 

moneys,  stocks,  funds  and  securities,  and  the  annual  income  legacy  to  one 

1  /.  n  /.  1  T-r  o*  testator's 

thenceforth  to  become  due  for  the  same,  Upon  trust  to  pay  children, 
thereout  to  my  said  son  [name],  his  executors,  administrators  from  her 

or  assigns,  the  sum  of  £ ,  which  sum  shall  be  absolutely 

vested  in  him  on  my  decease  (c),  and  shall  carry  interest  after 
the  rate  of  4  per  cent,  per  annum  from  the  decease  of  my  said 
wife  until  payment  thereof;  And,  subject  to  the  payment  of 
the   same  sum  and   interest,   In   trust   for   my   other   chil'  —to  divide 

-I  iT'ii  11  1  ^     '  ^^^  surplus 

dren  [names],  to  be  divided  equally  among  them,  their  respec-  between  the 
tive  executors,  administrators  and  assigns ;  and  the  respective  dren; 
shares  of  such  children  to  be  absolutely  vested  on  my  decease  ; 
and  the  share  of  my  said  daughter  [name]  to  be  received,  —daughter's 
enjoyed  and  disposed  of  by  her  as  her  separate  estate  without  separate'^use! 
the  control  or  interference  of  her  present  or  any  future  husband, 
and  her  receipt  to  be,  notwithstanding  coverture,  an  effectual 
discharge  for  the  same  {d).     I  declare  that  no  sale  of  my  Trustees  pro- 
real  estate,  or  any  part  thereof,  shall  be  made  in  the  lifetime  of  seiung  reai"^ 
my  said  wife,  without  her  previous  consent  (e)  in  writing  ;  and  ^^*g  jjjg. 

(c)  Having  regard  to  the  established  rules  of  construction  respecting  Express 
the  vesting  of  estates  and  interests,  this  declaration  may  appear  superfluous:  ^Irectlon  as 
but  in  preparing  legal  instruments  in  general,  and  more  especially  wills, 
some  concession  may  be  usefully  made  to  popular  notions ;  for  it  seems 
desirable,  if  possible,  that  wills  should  be  so  framed  as  to  disclose  the 
testator'^  intention  to  the  most  unlearned  reader  of  the  document.  Con- 
sidering how  often  the  vesting  of  legacies  is  a  subject  of  dispute,  scarcely 
any  degree  of  explicitness  on  the  point  can  be  deemed  excessive. 

(<^)  The  children  being  named  and  not  described  as  a  class,  the  provisions 
of  sect.  33  will  be  applicable  in  case  any  child  pre-decease  the  testator. 
See  ante,  pp.  56 — 58. 

(e)  A  testator  devised  real  estate  to  trustees  upon  trust  to  sell  and  hold  Trust  for  sale 
the  proceeds  in  trust  for  his  sons  and  daughters,  but  empowered  them  to  Y^th  consent ; 
divide  the  real  estate  in  specie  amongst  the  sons  and  daughters,  and  declared  of  consenting 
that  no  sale  should  be  made  without  the  consent  in  writing  of  his  sons  and  P®'*""^* 
daughters ;  it  was  held  that  the  trustees  could  not  sell  after  the  death  of  one 
of  the  daughters,  even  with  the  concurrence  of  the  other  children  and  of  the 
person  absolutely  entitled  to  the  deceased  daughter's  share  (^Sykes  v.  Sheard, 
33  Be.  114),  or  at  all  events  that  the  title  was  too  doubtful  to  be  forced 
upon  a  purchaser  (2  D.  J.  &  S.  6). 
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that  my  trustees  or  trustee  for  the  time  being  shall  have  a 
discretionary  power  to  postpone  for  such  period  as  to  them  or 
him  shall  seem  expedient,  the  conversion  or  getting  in  of  any 
part  of  my  residuary  personal  estate,  which  shall  at  my  decease 
consist  of  stocks,  funds,  shares  or  securities  of  any  description 
whatever ;  but  the  unsold  real  estate  and  outstanding  personal 
estate  shall  be  subject  to  the  trusts  hereinbefore  contained  con- 
cerning the  moneys,  stocks,  funds  and  securities  aforesaid,  and 
the  rents  and  yearly  produce  thereof  shall  be  deemed  annual  in- 
come for  the  purposes  of  such  trusts,  and  such  real  estate  shall  be 
transmissible  as  personal  estate  under  the  ultimate  trust  herein- 
before contained  (/* ).  I  devise  all  real  estates  (if  any)  vested  in 
me  as  trustee  or  mortgagee  to  the  said  [trustees'],  their  heirs  and 
assigns,  subject  to  the  equities  affecting  the  same  respectively. 
I  EMPOWER  the  trustees  or  trustee  for  the  time  being  of  this  my 
will  to  give  receipts  for  all  moneys  and  effects  to  be  paid  or 
delivered  to  such  trustees  or  trustee  by  virtue  of  my  will,  and 
declare  that  such  receipts  shall  exonerate  the  persons  taking 
the  same  from  liability  to  see  to  the  application  or  disposition 
of  the  moneys  or  effects  therein  mentioned.  I  declare  that 
if  my  said  trustees  [names'],  or  any  of  them,  shall  die  in  my 


Propriety  of 
an  express 
authority  to 
suspend  the 
conversion. 


Failure  of 
purposes  of 
conversion. 


(/)  A  declaration  to  this  effect  shonld  always  be  inserted  where  a 
discretionary  power  is  lodged  in  trustees  or  others  to  suspend  the  conversion 
of  the  property,  as  otherwise  the  question  occurs,  whether  the  property  is 
to  be  considered,  for  the  purposes  of  transmission,  as  converted,  until  it 
actually  becomes  so.  Where  the  direction  to  sell  and  convert  forthwith  is 
absolute  and  imperative,  the  doctrine,  that  the  property,  in  contemplation 
of  equity,  becomes  immediately  impressed  with  the  qualities  belonging  to  its 
destined  character  is  so  well  settled  and  known  (see  Fletcher  v.  Ashhirner, 
1  Br.  C.  499),  that  a  clause  declaratory  of  the  testator's  intention  on  the 
point  is  less  important. 

It  is  immaterial  in  regard  to  the  converting  effect  of  a  direction  to  sell, 
whether  the  persons  who  are  so  directed  to  sell  take  the  legal  estate  upon 
trust  for  sale,  or  only  a  power  of  sale,  provided  that  the  power  is  imperative, 
and  therefore  in  the  nature  of  a  trust  {Elliott  v.  Fisher,  12  Sim.  505). 

Where  a  testator  directs  the  sale  of  realty  for  purposes  which  wholly 
fail,  his  heir  takes  as  realty ;  but  if  the  failure  be  partial  only,  the  heir 
takes  the  surplus  of  the  conversion  fund  as  personalty  (^Sniith  v.  Claxton, 
4  Mad.  484 ;  Bagster  v.  Fackerell,  26  Be.  469 ;  Wilson  v.  Coles,  28  Be. 
215). 

See  the  doctrine  of  conversion  discussed  in  the  notes  to  Fletcher  v. 
Athhurner,  1  Wh.  &  Tud.  L.  C.  Eq.  741  ;  and  1  Jarm.  Wills,  ch.  19. 
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lifetime,  oi-  if  they  or  any  of  them,  or  any  person  or  persons  to       j~ 
be  appointed  under  this  clause,  or  by  a  Court  of  competent  trustees  for 
jurisdiction  or  otherwise  according  to  law,  shall,  after  my  death,  being,  to  ap- 
die,  or  be  unwilling,  incompetent  or  unfit  to  execute  the  trusts  tees. 
of  my  will,  or  desire  to  retire  from  the  office,  it  shall  be  lawful 
for  my  said  wife  during  her  life,  and,  after  her  death,  for  the 
competent   trustees   or   trustee   for   the   time   being,   if  any, 
whether  retiring  from  the  office  of  trustee  or  not,  oi',  if  none, 
for  the  acting  executors  or  executor  for  the  time  being,  or  the 
administrators  or  administrator  for  the  time  being,  of  the  last 
surviving  trustee,  to  substitute,  by  any  writing  under  her,  his 
or  their  hand  or  hands,  any  fit  person  or  persons,  in  whom 
alone,  or,  as  the  case  may  be,  jointly  with  the  surviving  or 
continuing  trustees  or  trustee,  my  trust  estate  shall  vest,  or,  by 
proper  assiu-ances,  be  vested.     I  appoint  the  said  [trustees^  Appointment 
to  be  executors  of  my  will.    Lastly,  I  revoke  all  other  wills.  °*  executors. 
In  witness,  &c. 
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Will  of  a  Married  Man,  disposing  of  Personal 
Property  in  favour  of  his  Wife  and  Children. — 
Furniture,  ^c.  bequeathed  to  Wife  absolutely ; 
Income  of  Residue  to  Wife  during  Widowhood; 
Capital  to  Children  and  Issue  living  at  her  Death 
or  Marriage,  per  Stirpes;  Husbands  and  Widows 
of  deceased  Children  to  participate ;  Maintenance 
and  Advancement. — Directions  as  to  Investment  of 
Residue,  with  Power  to  continue  Investments,  and 
special  Provisions  as  to  what  shall  be  deemed 
Income. — Powers  to  give  Receipts,  appoint  Trus- 
tees, 8fc. 

This  is  the  last  will  and  testament  of  me,  [^testatoi-'s 
I  appoint  [^names,  S^c.~\  to  be  trustees  and 
executors  of  my  will ;  and  I  appoint  my  dear  wife  [name'], 
during  her  widowhood,  to  be  guardian,  and  after  her  death  or 
marriage  the  said  [trustees]  to  be  guardians  of  my  infant 
children.     I   bequeath   the   household   furniture   (a),  plate, 


Appointment   name,    SrC.'] 
ol  executors 
and  guar- 
dlaiu. 


Bequest  of 
furniture  to 
wife, 


Bequests  of 

household 

furniture. 


{a)  Household  fumitare  comprises  everything  that  contributes  to  the 
use  or  convenience  of  the  householder  or  the  ornament  of  the  house 
{Kelly  V.  Powlet,  Amb.  605).  In  that  case  books  were  held  not  to  pass; 
but  under  a  gift  of  the  testator's  furniture,  and  all  his  other  articles  of 
domestic  use  or  ornament,  books  have  been  held  to  pass  (^Cornemall  v. 
Cornewall,  12  Sim.  303).  Where  a  testator  devised  his  dwelling-house, 
garden,  and  premises  to  E.  for  her  life,  "  and  also  all  and  singular  the 
household  furniture  and  other  household  effects  "  of  and  belonging  to  him 
in  the  said  dwelling-house  and  premises  at  the  time  of  his  decease,  not 
only  books,  but  wines  and  liquors,  turning-lathes  and  a  sawing-machine, 
a  stock  of  ivory  and  mahogany,  and  a  pair  of  pistols,  were  held  to  be 
included  {Cole  v.  Fitzgerald,  1  S.  &  S.  189),  and  V.-C.  Shadwell  was  of 
opinion  that  a  pony,  cow  and  four  fowling-pieces  would  pass  if  proved  to 
be  kept  for  the  (use  and)  defence  of  the  house,  and  that  a  haystack,  if  for 
use,  would  pass,  but  not  if  it  were  for  sale  (see  the  same  case,  on  appeal, 
3  Rus.  301).  Books  and  wnes  were  held  to  pass  by  a  bequest  of  all  the 
testator's  "  furniture,  linen,  plate,  pictures,  carriages,  horses,  and  other 
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linen,   china,  glass,  liquors,  fuel  and  housekeeping  stores,  of  ^^^^ — 
which  I  shall  die  possessed,  to  my  said  wife  absolutely  :  and  I  for  her  im- 

.  .  .  mediate  use. 

also  bequeath  to  my  said  wife  £ for  her  immediate  use,  to 

be  paid  within  ten  days  after  my  decease.     I  bequeath  to  my  Pecuniary 

live  and  dead  stock  in  his  use  and  possession  "  (^Hutchinson  v.  Smith,  1  Bequests  of 
N.  R.  513,  11  W.  R.  417.)  In  a  bequest  of  all  the  furniture  "except  Sture*? 
plate  and  pictures  "  in  the  testator's  house  at  his  death,  it  was  held  that 
the  exception  applied  only  to  plate  properly  so  called,  and  not  to  plated 
goods  (^Holder  v.  Ramsbottom,  4  Gif.  205).  Under  a  bequest  of  all  the 
goods  and  chattels  whatsoever  in  and  about  testator's  dwelling-house  and 
outhouses  at  T.  at  his  death,  it  was  held  that  running- horses  passed 
(^Countess  Gomer  v.  Earl  Oower,  2  Ed.  201).  In  Lord  Brooke  v.  Lord 
Warwick  (2  De  G.  &  S.  425),  telescopes  were  held  to  pass  under  the 
words  "household  furniture:"  and  under  a  bequest  of  the  pictures  and 
books  which  might  be  at  testator's  death  in  upon  or  about  his  mansion, 
it  was  held  that  pictures  removed  from  the  mansion  to  be  cleaned,  and 
books  sent  to  be  repaired,  passed ;  but  that  articles  purchased  for  the 
mansion,  but  not  sent  home  at  testator's  death,  did  not  pass.  So  also  in 
Pellew  V.  Horsford  (4  W.  R.  442),  an  astronomical  clock,  which  had  been 
thirty  years  at  a  chronometer  maker's,  who  had  directions  to  sell  it  if  a 
fair  price  could  be  obtained,  passed  under  the  specific  bequest  of  testator's 
"household  furniture."  See  also  Willis  v.  Curtois  (1  Be.  189);  Field  v. 
Peckett  (29  Be.  573);  Domville  v.  Taylor  (2  N.  R,  258,  11  W.  R.  796). 
Where  a  testator  bequeathed  as  follows  :  "  all  my  interest  in  my  house  at  words  of 
L.,  the  furniture,  books,  pictures,  wines,  &c.,  &c.,"  and  after  the  date  of  locality  ^ 
his  will  removed  from  L.,  taking  his  furniture,  &c.  with  him  to  S.,  where  chattels. 
he  afterwards  purchased  more  of  such  articles,  and  subsequently  died  at 
S.,  it  was  held  that  the  legatee  was  entitled  to  the  furniture,  books,  pictures* 
wines  and  plate,  which  the  testator  had  at  his  death  (^JVorj'is  v.  JVbrris, 
2  Col.  719;  but  see  Colleton  v.  Garth,  6  Sim.  19;  Moulding  v.  Cross,  1 
Jur.,  N.  S.  250).  Words  of  locality  thus  placed  in  connexion  with  gifts 
of  chattels  often  render  it  doubtful  whether  they  are  intended  to  restrict 
the  gift  to  the  chattels  actually  at  the  locality  referred  to ;  but  a  general 
gift  of  all  in  a  certain  locality  "  or  elsewhere  "  will  pass  the  general  per- 
sonal estate  {Re  Scarborough,  6  Jur.,  N.  S.  1166,  9  W.  R.  149).  A  gift 
of  furniture  in  a  particular  house  will  not  pass  plate  sometimes  there  used, 
sometimes  elsewhere  {Wdkins  v.  Jodrell,  11  W.  R.  588).  A  bequest  of  Fixtures. 
"  household  furniture  "  will  carry  fixtures  ( Paton  v.  Sheppard,  10  Sim.  186 ), 
at  all  events  such  articles  as  are  usually  considered  tenants'  fixtures ;  but 
see  Slanning  v.  Stgle,  3  P.  W.  334 ;  and  Allen  v.  Allen,  Mos.  112.  See 
also  Amos  &  Ferard,  On  Fixtures,  248,  et  seq.  The  cases  on  bequests  of 
"  household  furniture,"  "  household  goods,"  and  "  household  stuff  "  will  be 
found  collected  in  1  Rop.  Leg.  253,  et  seq.  See  also  1  Jarm.  Wills,  ch.  23; 
Manning  v.  Purcell  (2  S.  &  G.  284, 7  D.  M.  &  G.  55);  Tempest  v.  Tempest 
(2  K.  &  J.  635). 
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legacy  to 
brother. 
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brother  \jiainc'\  the  sum  of  £ ,  to  be  paid  to  him  within 

six  calendar  months  after  my  decease ;  and  I  direct  that  the 
same  legacy  shall  not  be  deemed  a  satisfaction  of  the  debt 
owing  from  me  to  him  (b).     I  bequeath  the  income  of  the 


Debts,  when 
Batisfled  by 


Doctrine  of 
satisfaction 
does  not 
apply ;  cases 
where. 


{b)  A  gift  by  will  prima  facte  imports  bounty;  and  yet,  in  spite  of 
this  seemingly  obvious  principle,  it  has  been  long  an  established  doctrine, 
that  where  a  person,  who  is  under  an  obligation  to  pay  a  sum  of  money, 
bequeaths  by  his  will  to  his  creditor  a  pecuniary  legacy  equal  to,  or  greater 
than,  the  amount  of  such  debt,  he  is  presumed  to  mean  to  discharge  the 
obligation,  and  not  to  confer  an  additional  benefit  on  the  legatee,  except, 
indeed,  so  far  as  the  legacy  may  happen  to  exceed  the  debt  {Brown  v. 
Dawson,  Pre.  Ch.  240;  Talbott  v.  Dulte  of  Shrewsbury,  ib.  394;  Fowler  \. 
Fowler,  3  P.  W.  353 ;  Beach  v.  Kennegal,  1  Ves.  s.  123 ;  Bensusan  v. 
Nehemias,  4  De  G.  &  S.  381).  But  a  legacy  of  less  amount  is  not  a  satis- 
faction even  pro  tanto  (^Eastwood  v.  Vinke,  2  P.  W.  613);  and  it  seems 
that,  where  there  are  several  debts,  a  legacy  equal  to  one  of  them  will  not 
satisfy  such  debt  ( Graham  v.  Graham,  1  Ves.  s.  262) ;  nor  in  any  case 
will  a  debt  be  satisfied  by  a  general  or  residuary  bequest  {Barret  v.  Bech- 
foril,  1  Ves.  s.  519;  Bevese  v.  Pontet,  1  Cox,  118);  nor  a  fortiori,  by  the 
gift  of  something  entirely  different.  Thus,  the  gift  of  an  estate  or  an 
annuity  would  not  bar  the  right  of  the  devisee  or  legatee  to  a  pecuniary 
debt,  or  vice  versa  (  Cranmer's  case,  Salk.  508 ;  Broughton  v.  Errington, 
7  Br.  P.  461;  RicJiardson  v.  Elphinstone,  2  Ves.  j.  463).  It  is  clear,  too, 
that  a  debt  will  not  be  satisfied  by  a  legacy  of  equal  or  greater  amount, 
payable  expressly  at  a  more  distant  period  {Nicholls  v.  Judson,  2  Atk.  300; 
Haynes  v.  Mico,  1  Br.  C.  129;  Adams  v.  Lavender,  M'C.  &  Y.  41);  nor 
will  a  debt,  absolutely  payable,  be  satisfied  by  a  legacy  which  is  subject  to 
a  contingency  ( Tolson  v.  Collins,  4  Ves.  483) ;  though  contra,  it  seems,  if 
a  legacy  originally  contingent  becomes  absolute  from  circumstances  occur- 
ring in  the  lifetime  of  the  testator  {Mathews  v.  Mathews,  2  Ves.  s.  635; 
»ed  qti.).  A  very  slight  variation  in  the  mode  of  payment,  rendering  the 
legacy  less  beneficial  than  the  debt,  is  sufficient  to  rebut  the  presumption ; 
such  as  the  circumstance  of  the  legacy  being  payable  a  month  after  the 
testator's  death,  and  the  debt  instanter  (Clarh  v.  Sewell,  3  Atk.  96);  or 
(where  the  subject  is  an  annuity)  the  circumstance  of  the  bequeathed 
annuity  having  a  later  commencement  than  the  annuity  to  which  the 
legatee  is  entitled  {Richardson  v.  Elphinstonc,  2  Ves.  j.  463);  or  of  the 
former  being  payable  half-yearly,  and  the  latter  quarterly ;  or  of  the  former 
being  subject  to  deductions  from  which  the  latter  is  exempt  {Atkinson  v. 
Webb,  Pre.  Ch.  236);  nor  is  the  effect  of  differences  of  this  nature 
neutralized  by  any  superiority  in  other  respects,  rendering  the  legacy  upon 
the  whole  more  valuable  than  the  debt  {Lee  v.  Brown,  4  Ves.  362).  See 
also  Pinchin  v.  Simms  (30  Be.  119);  Charlton  v.  West  (ib.  124);  iSmith 
V.  Smith  (3  Gif.  2fi;i).     In  Watlien  v.  Smith  (4  Mad.  325),  it  was  held 
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residue  of  the  personal  estate  of  which  I  shall  die  possessed  to  my  ^,^3;^!^^ 
said  wife  for  her  life,  if  she  shall  continue  my  widow  ;  And,  on  her  -"^"e  <3urin|; 

'  "^  -widowhood; 

that  the  presumption  of  satisfaction  was  not  negatived  by  the  circumstance  RemarXs  on 
of  the  legacy  being  payable  at  an  earlier  period  than  the  debt ;  but  see  Cole  of  laUsfactfon 
V.  Willard  (25  Be.  568)  ;  nor  will  the  presumption  be  rebutted  by  the  cir-  of  debts, 
cumstance  that  the  amount  of  the  debt  is  liable  to  variation  (^Edmunds  v. 
Low,  3  K.  &  J.  318). 

The  doctrine  of  satisfaction  does  not  apply  to  a  debt  due  upon  a  negoti- 
able security,  which  may  not  be  in  the  hands  of  the  legatee  (Carr  v. 
Eastabroolie,  3  Ves.  561);  nor  to  a  debt  constituted  of  the  balance  of  a 
running  account,  the  result  of  which  may  he  unknown  to  the  testator 
{Ran-lins  v.  Powel,  1  P.  W.  299) ;  nor,  under  the  old  law,  was  it  applic- 
able to  debts  contracted  after  the  making  of  the  vnll  {Cranmer's  case, 
Salk.  508) ;  nor  where  the  will  contains  an  express  trust  or  direction  for 
the  payment  of  debts  and  legacies  (  Chancey^s  case,  1  P.  W.  408 ;  Richard- 
son V.  Greese,  3  Atk.  65 ;  Hassell  v.  HawMns,  4  Drew.  468 ;  see  also 
Adams  v.  Lavender,  M'C.  &  Y.  41) ;  though  a  direction  to  pay  debts  alone 
is  not  sufficient  to  rebut  the  presumption  of  satisfaction  {Edmunds  v.  Low, 
3  J.  &  K.  318).     See  also  Hawkins,  Constr.  Wills,  299. 

Where  a  testator  directed  his  executors  and  trustees  to  pay  his  just  debts, 
including  the  debts  not  paid  in  full  proved  under  a  commission  of  bank- 
ruptcy, it  was  held  that  such  a  direction  must  be  regarded  as  bounty,  not 
only  in  favour  of  the  creditors  who  survived  the  testator,  but  of  the  repre- 
sentatives of  those  who  predeceased  him  {Re  Sowerby^s  Trxist,  2  K.  &  J. 
630 ;  S.  a  nom.  Tiirner  v.  Martin,  7  D.  M.  &  G.  429). 

A  post-obit  covenant  has  been  decided  not  to  be  a  debt  within  the  con- 
templation of  a  testator  creating  a  trust  for  payment  of  debts  (  Wathen  v. 
Smith,  4  Mad.  325  \,  see  also  Richardson  v.  Elphinstone,  2  Ves.  j.  463)  ; 
a  distinction  which  seems  to  be  far  from  solid.  It  is  certainly  difficult  to 
perceive  the  reasonableness  of  ascribing  so  much  weight  to  a  trust  or  direc- 
tion to  pay  debts,  as  excluding  the  rule  under  consideration ;  but  to  dis- 
tinguish between  post-obit  and  other  obligations  is  to  retine  on  a  refinement, 
and  multiply  the  petty  distinctions  which  have  long  exposed  the  doctrine 
which  is  the  subject  of  this  note  to  the  reprehension  of  every  Judge  whose 
attention  has  been  drawn  to  it. 

The  Judges  have,  indeed,  considered  the  rule  as  too  firmly  established 
to  be  broken  through  ;  but  they  have  for  years  steadily  refused  to  push  the 
doctrine  one  step  further  than  their  predecessors  had  gone,  and  have  gladly 
availed  themselves  of  any  circumstances,  however  trifling,  or  discrepancies, 
however  slight,  between  the  debt  and  the  thing  given,  in  order  to  remove 
cases  out  of  a  rule  which  has  been  judicially  characterized  as  a  "false 
principle"  ( see  4  Drew.  470).  The  presumption  of  satisfaction  is  based 
upon  the  maxims  Behitor  non  presumitur  donare,  and  "  Be  just  before 
you  are  generous :"  but,  as  was  remarked  by  Lord  Chancellor  King  {Chan- 
cey's  case,  1  P.  W.  408),  "  When  a  man  left  such  an  estate  and  fund  for 
W.  R 
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-—  ^  death  or  marriage,  the  capital,  with  the  future  income  of  such 

—capital  to  o   »  t         > 

testator's  residue,   to  such  child  or  children  of  mine,  then  living,  and 


Whether 
servants' 
claims  for 
wages  are 
satisfied  by 
legacies. 


Satisfaction 
of  portions 
by  legacies. 


his  debts  and  legacies,  as  that  he  might  thereont  he  both  just  and  bountiful, 
in  such  case  I  do  not  see  but  it  would  be  as  reasonable  that  the  whole 
legacy  should  take  effect  as  a  legacy,  and  that  the  debt  should  be  paid 
besides." 

It  is  not  quite  clear  whether  debts  owing  to  servants  for  wages  are  liable 
to  be  satisfied  by  legacies.  In  the  case  of  Richai'dson  v.  Greese  (3  Atk, 
69),  Lord  Hardtvicke  observed,  that  legacies  to  servants  had  never  been 
held  to  be  in  satisfaction  of  debts.  No  such  exception,  however,  was 
suggested  in  CJianceifs  case  (IP.  W.  408),  where  the  legatee  was  a  ser- 
vant ;  but  the  case  did  not  raise  the  point :  and  it  is  observable  that  Lord 
Eldon,  in  Wallace  v.  Pomfret  (11  Ves.  546),  where  also  the  legatee  was 
the  testator's  servant,  chose  to  rest  his  decision  in  favour  of  the  legatee 
upon  other  grounds.  Where  a  particular  motive  is  assigned  for  the  gift, 
satisfaction  of  a  debt  will  not  be  presumed  {Mathews  v.  Mathews,  2  Ves. 
8.  635) :  and  any  mention  of  lengthened  or  meritorious  services,  or  an  ex- 
pression of  the  testator's  esteem  for  the  legatee,  would  probably  be  held  to 
be  a  suflScient  assignment  of  motive  to  remove  the  Case  from  the  operation 
of  the  rule :  but  the  question  should  be  prevented  from  occurring,  by  an 
explicit  declaration  of  the  testator's  intention  that  the  legacy  is  to  be  in 
addition  to  the  sum  owing  for  wages. 

See  further  respecting  the  satisfaction  of  debts  by  legacies,  the  notes  to 
Ex  parte  Pye,  Talbott  v.  Duke  of  Shrenslmry,  and  Chancey's  case,  in 
2  Tud.  L.  C.  Eq.  366,  et  seq. 

But  though  the  leaning  of  the  Courts  is  against  the  presumption  of 
satisfaction  of  debts,  there  is,  on  the  other  hand,  a  leaning  in  favour  of  the 
presumption  of  the  satisfaction  of  portions  by  legacies.  Where  a  legacy 
from  a  parent,  or  person  in  loco  jjarentis,  is  as  great  as,  or  greater  than, 
the  portion  previously  secured  to  the  legatee,  such  legacy  is  presumed  to 
1)6  intended  as  a  complete  satisfaction  {HinchcUffe  v.  HinchcUffe,  3  Ves. 
516);  and  so  strong  is  the  inclination  of  equity  against  double  portions, 
that  if  the  legacy  be  smaller  in  amount  than  the  previous  provision,  it  is 
presumed  to  be  a  satisfaction  j)ro  tanto  (  Warren  v.  Warren,  1  Cox,  41), 
and  slight  differences  between  the  previous  settlement  and  the  will  are  not 
sufficient  to  rebut  the  presumption  {HinchcUffe  v.  HinchcUffe,  3  Ves. 
516;  Sparhes  v.  Cator,  3  Ves.  535 ;  Tolson  v.  Collins,  4  Ves,  491 ;  Pole  v. 
Somers,  6  Ves.  319 ;  Savage  v.  Carroll,  1  Ba.  &  Be.  276).  A  bequest  of 
a  residue  or  the  part  of  a  residue  may  be  a  satisfaction  of  a  portion,  either 
altogether  or  pro  tanto  according  to  the  amount  {Lady  Edward  Thynne 
V.  Earl  of  Glengall,  2  H.  L.  C.  131 ;  12  Jur.  805).  The  question  of  satis- 
faction is  one  of  intention  {C/iichester  v.  Coventry,  L.  R.,  2  H.  L.  71),  and 
a  direction  in  the  will  to  pay  the  testator's  debts  is  a  material  circumstance 
{Paget  v.  Grenfell,  L.  R.,  6  Eq.  7). 

A  testator,  on  the  marriage  of  his  son,  had  covenanted  to  bequeath  a 
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such  issue,  then  livinff,  of  my  child  or  children  then  deceased    ^.,, —    , 

'  o'  ./  ^  ^      children  and 

as  shall,  either  before  or  after  the  death  or  marriage  of  my  said  issue  uving 

sum  not  less  than  2,500?.,  to  be  held  upon  the  tmsts  of  the  settlement ;  by 
his  will  he  appointed  2,500?.  out  of  a  fund  over  which  he  had  a  special 
power  of  appointment  in  favour  of  his  children,  and  to  which  his  children 
were  entitled  in  default,  and  he  declared  that  such  appointment  should  be 
taken  in  full  discharge  of  the  covenant ;  it  was  held  that  the  appointment 
was  not  a  satisfaction  of  the  covenant,  and  that  the  covenant  constituted  a 
specialty  debt  of  the  testator  for  2,500Z.  ( Graham  v.  Wickham,  1  D.  J. 
&  S.  474). 

See  further  as  to  satisfaction  of  portions  by  legacies,  2  Tud.  L.  C.  Eq.  Ademption 
354,  et  seq.;  and  as  to  the  ademption  of  legacies  by  portions,  lb.  349,  et  b^'^rtf^s 
seq.  On  the  distinction  between  "  satisfaction"  and  "  ademption,"  see 
Chichester  v.  Coventry,  nil  sup.  A  residuary  bequest  to  a  child  may  be 
adeemed  by  a  subsequent  gift  of  a  portion,  either  entirely  or  pro  tanto,  in 
the  same  manner  as  a  legacy  of  fixed  amount  {Schofield  v.  Heap,  27  Be. 
93 ;  Beckton  v.  Barton,  lb.  99)  ;  and  questions  of  satisfaction  and  ademp- 
tion stand  upon  the  same  principles,  and  must  be  governed  by  the  same 
rules  (Jtlontefiore  r.  Chiedalla,  ]  D.  F.  &  J.  93).  See  also  Dawson  v. 
Banson  (L.  E.,  4  Eq.  504)  ;  JVevin  v.  Brysdale  (ib.  517). 

Analogous  to  cases  of  satisfaction  previously  considered,  but  distinct  performance 

therefrom  (see  1  P.  W.  324,  n.,  and  1  Sw.  220),  are  cases  of  performance  of  of  covenwits 

find  Sfl-tisiftC" 
covenants  to  leave  sums  of  money,  or  make  other  testamentary  provisions,  tion  by  in- 

by  allowing  property  to  devolve  by  intestacy.  The  rule  in  this  class  of  *^^**'^^- 
cases  is,  that  where  a  person  covenants  to  do  a  certain  thing,  and  he  does 
what  is  wholly  or  partially  equivalent  to  the  performance  of  his  covenant, 
he  shall  be  presumed  to  have  so  done  with  the  intention  of  pro  tanto  per- 
forming his  covenant.  Thus  A.  covenanted  on  his  marriage  to  purchase 
lands  worth  200?.  per  annum,  and  settle  them  for  the  jointure  of  his  wife, 
and  to  the  first  and  other  sons  of  the  marriage  in  tail :  he  purchased  the 
lands,  but  made  no  settlement,  and  on  his  death  the  lands  descended  to  the 
eldest  son  ;  it  was  held  that  the  lands  descended  were  a  satisfaction  of  the 
covenant  ( Wilcocks  v.  Wilcocks,  2  Ver.  558).  Again  A.  covenanted, 
before  man-iage,  to  leave  his  intended  wife  620?. :  the  marriage  took  place, 
and  A.  died  intestate ;  the  wife's  share  of  his  property  amounted  to  more 
than  620?.,  and  this  was  held  to  be  a  satisfaction  {Blandy  v.  Widmore, 
1  P.  W.  323).  That  covenants  may  be  in  this  way  executed  in  part,  see 
Lechmere  v.  Lord  Carlisle  (3  P.  W.  227);  Garthshore  v.  Challe  (10 
Ves.  1). 

But  a  gift  by  will  of  a  residue  will  not,  per  se,  be  considei-ed  a  perform-  Covenant  not, 

ance  of  a  covenant  to  leave  a  widow  a  certain  sum  (Bevese  v.  Pontet,  safj^'ied  by  a 

residue,  or 
1  Cox,  188).     Where  a  husband  covenanted  to  pay  the  interest  of  a  sum  distributiye 

of  money  to  his  widow  for  her  life,  this  was  held  not  to  be  satisfied  by  her  *  ^^^' 

distributive  share  on  his  intestacy  {Conch  v.  Stratton,  4  Ves.  391).     So 

also  a  covenant  to  leave  an  annuity  to  a  widow  is  not  performed  by  a  dis- 

r2 
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wife,  attain  the  age  of  twenty-one  years  or  marry  [or,  as  being 
a  male  or  males,  shall,  either  before  or  after  the  death  or  mar- 
riage of  my  said  wife,  attain  the  age  of  twenty-one  years,  or, 
being  a  female  or  females,  shall,  either  before  or  after  the  same 
period,  attain  that  age  or  be  married],  as  tenants  in  common,  in 
a  course  of  distribution  according  to  the  stocks  and  not  to  the 
number  of  individual  objects,  and  so  that  the  issue  of  deceased 
children  may  take  as  tenants  in  common,  by  way  of  substitution, 
the  share  or  respective  shares  only  which  .the  parent  or  respec- 
tive parents  would,  if  living,  have  taken ;  But  the  widower  or 
widow  (if  any)  living  at  the  period  aforesaid,  of  every  deceased 
child  of  mine,  in  the  event  of  there  not  being  any  issue  of  the 
same  child  then  living,  shall  be  substituted  for  the  same  child 
as  an  object  of  the  preceding  trust,  or,  in  the  event  of  there 
being  any  such  issue  then  living,  shall  take  a  life  interest  in  the 
income  of  the  share  [or,  be  entitled  to  one  {third)  part  of  the 
share]  which  the  deceased  child  would,  if  living,  have  taken, 
and  also,  on  failure  eventually  of  the  interest,  if  contingent,  of 


Separate  pro- 
perty of  mar- 
ried woman 
paid  to  lius- 
band, a  debt 
undischarged 
by  legacy  of 
larger  sum ; 
release  by 
widow. 


tributive  share  devolTing  on  the  death  of  the  husband  intestate  {Salisiury 
\.  Salisbury,  6  Ha.  526). 

As  to  a  covenant  bj  a  father,  upon  the  marriage  of  his  daughter,  that  he 
would,  either  by  act  inter  vivos,  or  by  will,  provide  for  his  daughter,  who 
however  died  in  her  father's  lifetime,  see  Jones  v.  How  (7  Ha.  267),  in 
which  case  the  Court  of  C.  P.  certified  that  the  representative  of  the  daughter 
had  no  good  cause  of  action  against  the  executors  of  the  father,  and  the 
Equity  Court  concurred  in  the  certificate.  A  sum  of  600/.,  to  which  a 
married  woman  was  entitled  for  her  separate  use,  was  paid  to  her  husband, 
who  by  his  will  gave  her  2,800Z.,  and  directed  his  executor  to  pay  all  his 
debts,  and  to  take  all  the  residue  of  his  property ;  the  husband  died,  the 
widow  received  the  2,800Z.  and  executed  a  general  release  to  the  executor 
as  to  all  matters  under  the  will.  The  vridow  filed  her  bill  for  the  payment 
of  the  600Z. :  it  was  held  that  the  600Z.  existed  as  a  debt,  and  that  the  legacy 
of  2,800Z.  was  not  intended  to  be  in  satisfaction  of  such  debt ;  and  that 
the  widow  was  entitled  to  payment,  notwithstanding  the  execution  of  the 
release  {Borne  v.  Bowe,  2  De  G.  &  S.  294). 

Where  the  husband  covenants  to  pay  money  in  his  lifetime,  a  distributive 
share  is  no  satisfaction ;  in  such  a  case  there  is  an  actual  breach,  not  a  per- 
formance, of  the  covenant,  and  a  debt  is  due  to  the  wife  ( Oliver  v.  Brick- 
land  or  Briffhotise,  cited  1  Ves.  s.  1,  3  Atk.  422,  10  Ves.  12). 

See  further  as  to  performance  of  covenants  and  satisfaction  by  intestacy, 
the  notes  to  Wilcoeks  v.  Wilcorks  and  Blandy  v.  Widmore,  in  2  Tud. 
L.  C.  Eq.  376,  et  seq. 
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the  issue  in  the  capital  of  the  same  share  [_or,  in  the  residue  of        — 

the  same  sliare],  be  substituted  for  the  deceased  child  as  an 

object  of  the  preceding  trust.     And  I  empower  my  trustees,  — mainte- 

after  the  death  or  marriag-e  of  my  said  wife,  to  apply  the  whole  advancement 

n  •  1  />     1  <>*  Children 

or  any  part  of  the  income  of  the  contingent  shares  or  the  re-  and  issue. 
spective  children  and  issue  aforesaid,  in  or  towards  their 
respective  maintenance  or  otherwise  for  their  respective  benefit ; 
and  I  direct  my  trustees  to  accumulate,  by  means  of  the  invest- 
ments hereinafter  authorized,  the  unapplied  income,  and  add 
the  accumulations  to  the  capital  of  the  respective  shares  whence 
the  income  shall  have  arisen.  I  also  empower  my  trustees 
to  apply,  after  the  death  or  marriage  of  my  said  wife,  or  during 
her  widowhood  with  her  consent  in  writing,  any  part,  not 
exceeding  a  moiety,  of  the  capital  of  the  contingent  shares  of 
the  respective  children  and  issue  aforesaid  in  or  towards  their 
respective   advancement  in  life.     I  empower  my  trustees  to  Power  to 

^  ,  .  continue 

permit  my  personal  estate  invested  at  my  decease  m  or  upon  investments 

.   .  ,  .    ,  - .         at  Interest — 

any   stocks,    funds,   shares   or  securities  whatsoever  yielding  direction  to 
interest,  to  continue  in  the  ^ame  state  of  investment  so  long  as  invest— 
they  shall  think  fit ;  but,  subject  to  such  discretionary  power,  ^vestmentsT 
I  direct  them  to  get  in  my  residuary  personal  estate  not  con- 
sisting of  investments  in  or  upon  the  public  stocks  or  funds,  or 
other  Government  securities  of  the  United  Kingdom,  or  real 
securities  in  England  or  Wales,  or  the  bonds,  debentures  or 
debenture  or   guaranteed    stock   of  any  railway   company  in 
England,  and  to  invest  the  proceeds  in  their  names  in  or  upon 
such  stocks,  funds  or  securities  as  last  aforesaid,  but  not  in  or 
upon  any  other  investments  or  securities.     [  Or,  I  empower  my  —[or,  discre- 
trustees  at  any  time  or  times  during  the  widowhood  of  my  said  duri^g^^^^*^ 
wife,  if  they  shall  think  fit  so  to  do,  and  I  direct  them,  after  the  ^/^Te^^d 
death  or  marriage  of  my  said  wife,  to  convert  or  get  in  such  ^fter  d^tn 
part  or  parts  of  my  residuary  personal  estate  as  shall  not  consist  °^  ^nverr* 
of  investments  in  or  upon  stocks,  funds  or  securities  of  the  personal 

'^  ...  estate— trus- 

United  Kingdom,  or  real  securities  in  England  or  Wales,  or  teesautho- 

°  ,  ,         „  rizedtoper- 

the  bonds,  debentures,  debenture  or  guaranteed  stock  of  any  mitwiteto 

r6C6ivG  the 

railway  company  in  England,  and  to  place  out  in  their  names  whole  in- 
upon  such  investments  as  last  aforesaid,  and  not  in  any  other  sidue.] 
investment,   the  moneys  to  arise  from  the  personal  estate  so 
converted  or   gotten  in,   which  moneys  and  the  investments 
thereof  shall  be  subject  to  the  trusts  hereinbefore  declared  con- 
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ceming  my  residuary  personal  estate ;  And  I  declare  that 
my  trustees  shall  not  incur  any  responsibility  by  permitting  so 
much  of  my  residuary  personal  estate  as  shall  at  my  decease 
be  constituted  of  lifchold  or  leasehold  interests,  or  other  deter- 
minable  property  (c),    or  be  invested  in  or  upon  any  stocks, 


Suggestions 
with  respect 
to  tnists  for 
sale  and  coii- 
verelon. 


(c)  Devises  and  bequests  in  trust,  which  impose  on  the  devisees  and 
legatees  the  duty  of  converting  the  property  (and  almost  every  residuary 
disposition  includes  an  express  or  implied  trust  of  this  nature  to  some  ex- 
tent), are  often  defective,  in  not  giving  to  the  trustees  a  discretionary 
power  to  postpone  the  conversion,  and  in  omitting  to  dispose  of  the  income 
in  the  meantime.  An  instance  of  the  latter  kind  of  omission  occurs  where 
a  testator  directs  his  real  and  personal  estate  to  be  sold,  and  the  produce 
to  be  laid  out  in  government  or  real  security,  of  which  the  income  is  given 
to  a  person  for  life,  with  a  gift  over  of  the  capital.  According  to  the 
literal  terms  of  the  will,  the  legatees  take  nothing  until  the  sale,  which 
might  be  deferred,  either  from  circumstances  inevitably  preventing  it,  or 
from  the  negligence  of  the  trustees,  for  a  considerable  period.  Such  an 
extended  postponement  of  the  legatee's  interest  clearly  is  not  meant.  In 
comparison  with  such  a  scheme,  an  approach  to  the  intention  would 
probably  be  made,  by  permitting  the  legatee  for  life  to  take  the  income  of 
the  property  while  unsold ;  but  this  is  unauthorized  by  the  words  of  the 
will,  for  they  give  only  the  income  of  the  fund  constituted  of  the  proceeds, 
which  obviously  might  yield  a  very  different  amount.  For  instance, 
supposing  part  of  the  residue  to  consist  of  leaseholds,  held  for  a  short  term 
of  years ; — to  defer  the  sale  and  pay  over  the  rents  to  the  legatee  for  life, 
would  place  an  undue  advantage  in  his  hands,  at  the  expense  of  the  ulterior 
legatees:  while,  on  the  other  hand,  if  the  subject-matter  were  a  reversion, 
the  delay  in  the  conversion  of  the  property  would  be  no  less  unfairly  ad- 
vantageous to  those  legatees.  Equal  justice  to  these  respective  parties 
seems  to  require  that  some  period  should  be  fixed  (irrespectively  not  only 
of  the  greater  or  less  degree  of  activity  of  the  trustees  in  effecting  a  sale, 
but  also,  even  of  circumstances  which  might,  probably  or  necessarily,  delay 
and  impede  it),  at  which  the  property  shall  for  this  purpose  be  considered 
as  sold,  and  the  parties  placed,  so  far  as  may  be  practicable,  in  the  same 
situation  as  if  the  sale  had  then  taken  place;  or,  in  other  words,  that  there 
should  be  a  period  of  constructive  conversion,  distinct  from  and  indepen- 
dent of  the  actual  conversion.  And  this  we  shall  find  has  been  effected, 
not  only  where  the  income  accruing  before  the  sale  or  conversion  of  the 
property  is  undisposed  of,  but  also  where  the  intermediate  income  is  ex- 
pressly directed  to  be  accumulated;  for,  even  in  the  latter  case,  it  is  not  to 
be  supposed  that  the  testator  intended  that  the  beneficial  interests  of  the 
legatees  should  be  subject  to  all  the  accidents  by  which  the  sale  is  liable 
to  be  deferred. 

The  following  positions  exhibit  the  doctrine  of  the  cases:— i^i?-«^.  In 
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funds,    securities  or  other  pecuniary  investments  whatsoever, 
whether  foreign  or  British,  real  or  personal,  permanent  or  de- 


the  ordinary  case  of  residuary  property  being  directed  to  be  sold  or  other-  Trusts  for 
wise  converted  into  money,  and  the  produce  (either  with  or  without  a  prior  "''^^^'^  <'°- 
express  trust  for  payment  of  debts  and  legacies)  laid  out  in  government  or  duced  from 
real  security,  for  the  benefit  of  a  person  for  life,  at  whose  decease  the  the  cases, 
capital  is  given  to  other  persons,  ■ndthout  any  direction  to  accumulate  the 
profits  accruing  before  the  conversion,  the  income  arising  from  such  part  of 
the  residue  as  at  the  time  of  the  testator's  decease  was  invested  in  govern- 
ment or  real  securities  (being  securities  of  the  same  nature  as  those  which 
are  directed  to  be  purchased)  belongs  to  the  residuary  legatee  for  life  from 
the  period  of  the  testator's  decease  {Hervitt  v.  Morris,  T.  &  R.  241 ; 
Angerstein  v.  Martin,  Id.  232  ;  Dimes  v.  Scott,  4  Rus.  195  ;  La  Terriere 
v.  Bnlmer,  2  Sim.  18;  Douglas  v.  Congreve,  1  Ke.  410;  Caldecott  v.  Calde- 
cott,  1  Y.  &  C.  737 ;  and  see  Bulksley  v.  Stephens,  3  N.  R.  ]  05).  Secondly. 
In  the  case  last  described,  the  destination  of  the  income  arising  within  the 
year  from  such  part  of  the  residue  as  falls  within  the  scope  of  the  con- 
verting trust  (the  same  not  being  composed  of  or  invested  upon  securities 
such  as  the  will  requires)  is  more  doubtful :  it  is  now  settled  that  the  tenant 
for  life  is  entitled  from  the  death  of  the  testator  {Macpherson  v.  Macpher- 
son,  1  Macq.  243,  16  Jur.  847),  but  the  difficulty  still  remains  in  what 
manner  is  he  to  have  the  benefit  of  the  rule  as  between  himself  and  those 
entitled  in  remainder?  In  La  Terriere  v.  Buhner  (2  Sim.  18),  it  is 
true  Sir  A.  Hart,  V.-C,  thought  that  such  income  as  we  are  now  con- 
sidering formed  part  of  the  capital,  but  on  this  point  that  case  is  no  longer 
an  authority.  In  Douglas  v.  Congreve  (1  Ke.  410),  Lord  Langdale,  M.  R., 
held  the  legatee  for  life  to  be  entitled  to  the  actual  income  arising  from 
unconverted  funds  from  the  testator's  death  until  the  end  of  the  year,  or 
until  conversion,  which  should  first  happen.  See  also  Angerstein  v.  Mar- 
tin (T.  &  R.  232)  ;  Soholefield  v.  Redfern  (11  W.  R.  453).  But  the  true 
principle  seems  to  be  that,  with  respect  to  that  part  of  the  residue  which 
at  the  testator's  death  is  not  invested  in  securities  of  the  same  kind  as 
those  directed  to  be  purchased,  the  tenant  for  life,  during  the  first  year  after 
testator's  death,  is  entitled  to  so  much  income  as  the  property  would  have 
produced  if  invested  according  to  the  will.  Thus  in  Dimes  v.  Scott  (4  Rus. 
209),  Lord  Lyndhurst  held  the  legatee  for  life  entitled,  in  lieu  of  the  actual 
annual  income,  to  dividends  on  so  much  Three  per  Cent.  Stock  as  the  pro- 
ceeds of  the  property,  if  converted,  would  have  purchased  at  the  end  of  the 
year ;  and  the  same  rule  was  followed  by  Sir  J.  Wigram,  V.-C,  in  Taylor 
V.  Clark  (1  Ha.  161),  and  by  Sir  J.  Bomilly,  M.  R.,  in  Morgan  v.  Mor- 
gan (14  Be.  72) ;  Holgate  v.  Jennings  (24  Be,  623)  ;  and  Re  Llewellyn^s 
Trust  (29  Be.  171).  Tldrdly.  Where  trustees  are  directed  to  convert  the 
property,  and,  until  the  conversion,  the  income  is  to  be  added  to  the  capital, 
and  the  conversion  is  deferred  beyond  the  period  of  a  year  from  the  testa- 
tor's decease,  the  process  of  accumulation  ceases,  and  the  title  of  the  legatee 
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termiuable,  to  remain  wholly  or  in  part  so  invested,  or  by  per- 
mitting my  said  wife  to  receive  the  whole  amount  of  the  yearly 
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for  life  to  the  income  commences,  at  the  end  of  such  year  from  the  testa- 
tor's decease,  this  being  considered  to  afford  a  reasonable  time  for  the  con- 
version of  the  property  {Sitwell  v.  Bernard,  6  Ves.  520,  and  the  cases 
there  cited  ;  Kilvi7igton  v.  Gray,  2  S.  &  S.  396 ;  Vicars  v.  Scott,  3  M.  & 
K.  500 ;  Tucker  v.  JBoswell,  5  Be.  607).  Fourthly.  With  respect  to  such 
portion  of  the  property  as  is  converted  before  the  end  of  the  year  following 
the  testator's  decease,  the  legatee  for  life  takes  the  actual  income  of  the 
fund  constituted  of  the  proceeds  from  the  time  of  its  investment,  and  that 
too  without  regard  to  the  fact  whether  there  was  or  was  not  a  trust  to  ac- 
cumulate the  profits  until  conversion  {La  Terriere  v.  Bulmer,  2  Sim.  18; 
see  also  Dimes  v.  Scott,  4  Rus.  209).  Fifthly.  If  the  property  is  not 
actually  converted  at  the  end  of  a  year  from  the  testator's  decease,  it  must 
be  computed  what  would  have  been  the  result  if  the  conversion  had  then 
taken  place,  and  the  produce  had  been  invested  in  Three  per  Cent.  Stock 
(supposing  the  trust  to  be  to  invest  on  government  or  real  security),  the 
dividends  of  which  stock  will  form  the  whole  income  to  which  the  legatee 
for  life  will  be  entitled  {Robinson  v.  Rohlnson,  11  Be.  371  ;  1  D.  M.  &  G. 
247),  either  from  the  testator's  decease  or  from  the  end  of  a  year,  according 
to  the  fact  whether  there  is  not  or  is  a  trust  for  accumulation.  And  this 
rule  applies  as  well  where  the  fund  or  property  is  of  a  permanent  nature, 
as  where  it  is  terminable  and  temporary,  as  leaseholds,  long  annuities,  &c. 
(See  Dimes  v.  Scott,  4  Rus.  209;  Mills  v.  Mills,  7  Sim.  501). 

The  principle  of  distribution  established  by  the  case  of  Dimes  v.  Scott 
would,  it  is  conceived,  apply,  even  where  the  residuary  clause  contained  no 
express  trust  for  conversion,  with  respect  to  property  of  a  limited  duration, 
such  as  leaseholds  for  short  terms,  terminable  annuities,  &c.,  the  income 
arising  from  which  ought,  from  the  period  of  the  testator's  decease,  to  be 
carried  to  account  as  capital;  and  in  lieu  of  such  income  the  executors 
should  pay  to  the  legatee  for  life,  from  the  testator's  decease,  such  sum  as 
the  dividends  on  Three  per  Cent.  Stock,  purchased  with  the  actual  produce 
of  the  sale,  would  amount  to,  in  case  the  sale  take  place  within  a  year  from 
the  testator's  death ;  and  if  not,  then  such  sum  as  would  be  equal  to  the 
dividends  arising  from  the  investment  of  the  proceeds  of  the  sale,  in  case 
the  same  had  been  made  at  the  yeai-'s  end,  together,  in  either  case,  with 
dividends  on  the  interim  income  of  the  terminable  unconverted  property 
{Fearns  v.  Young,  9  Ves.  549 ;  Hon-e  v.  Earl  of  Dartmouth,  7  Ves.  137 ; 
Mills  V.  3fills,  7  Sim.  501  ;  but  see  Crawley  v.  Crawley,  7  Sim.  427,  and 
Sutherland  v.  Cooke,  1  Col.  503,  where  interest  at  four  per  cent,  was 
allowed  to  the  tenant  for  life).  With  respect  to  that  part  of  a  residue  not 
expressly  directed  to  be  sold,  which  is  undergoing  no  diminution  by  lapse 
of  time,  and  is  invested  on  permanent  real  secm-ities,  it  is  clear  that  the  doc- 
trine in  question  would  not  apply,  but  that  the  executor  would  be  warranted 
in  paying  to  the  residuary  legatee  for  life  the  income  of  the  property,  accord- 
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produce   thereof  during  her  widowhood,  or  by  permitting  so 
much  of  my  residuary  personal  estate  as  shall  not  be  so  consti- 

ing  to  its  actual  state  {Mills  v.  Mills,  7  Sim.  501 ;  and  see  Howe  v.  Earl 
of  Dartmouth,  7  Yes.  137 ;  and  Morgan  v.  Morgan,  14  Be.  72).  And  J^'JIJ^^^i^ 
even  in  regard  to  decaj'ing  property,  the  doctrine  which  requires  its  conver- 
sion, and  an  investment  of  the  proceeds  in  a  permanent  fund,  will,  of  course, 
yield  to  expressions,  sho-nang  that  the  testator  meant  to  give  the  legatee 
for  life  the  actual  income,  according  to  the  existing  state  of  the  property. 
Thus,  where  a  testatrix,  who  was  possessed  of  Long  Annuities  and  no  other 
stock,  bequeathed  certain  annual  sums  to  be  paid  out  of  her  "  funded  pro- 
perty," and  then  gave  to  A.  the  whole  of  the  remainder  of  her  dividends 
during  her  natural  life,  and  at  the  death  of  A.,  the  testatrix  gave  sums  of 
stock  to  various  persons,  using  in  such  bequests  terms  applicable  not  to 
Long  Annuities,  but  rather  to  capital,  as  "  lOOOZ.  stock,"  &c.,  the  ulterior 
legatees  claimed  to  have  the  Long  Annuities  converted  into  Three  per  Cent. 
Annuities,  on  the  ground  that,  as  the  Long  Annuities  were  a  decreasing 
fund,  the  ulterior  legatees  might  by  the  progress  of  such  decrease  be  disap- 
pointed of  their  legacies ;  but  Lord  Lyndhurst  decided,  that  A.  was  en- 
titled to  the  residue  of  the  Long  Annuities  during  her  life,  under  the  words 
"  the  whole  of  the  remainder  of  my  dividends"  (  Vincent  v.  Newcome, 
1  You.  599).  So  where  a  testator  willed  that  his  wife  should  "  receive  the 
interest  of  all  the  property  he  possessed  in  the  public  funds,"  (there  was  no 
gift  in  remainder),  it  was  held,  that  the  wife  was  entitled  to  receive  the 
income  of  all  the  property  which  the  testator  had  in  the  funds  at  the  date 
of  his  will,  and  in  its  then  state  of  investment,  although  it  consisted  of 
Long  Annuities  ( Cochran  v.  Cochran,  14  Sim.  248):  see  also  Boys  v.  Boys 
(28  Be.  436);  Re  Elmore'' s  Will  (9  W.  K.  66).  A  fortiori,  are  trustees 
not  justified  in  converting  into  a  permanent  stock,  Long  Annuities  which 
are  specifically  bequeathed  in  trust  for  a  person  for  life,  and  then  to  other 
persons  absolutely  (Lord  v.  Godfrey,  4  Mad.  455);  as  to  Long  Annuities 
and  Bank  Stock,  see  Neville  v.  Lord  Fortescue  (16  Sim.  333);  Huhbard 
v.  Young  (10  Be.  203).  See  also  the  cases  collected  in  Goodenovgh  v. 
Tremanondo  (2  Be.  515,  n.);  as  to  leaseholds.  Hind  y.Selby  (22  Be. 
873).     In  some  recent  cases  even  a  residuary  legatee  for  life  has  been  Residuary 

held  to  be  entitled  to  the  income  of  property  of  a  wasting  nature,  the  1??"*^®/°'' 

^     ^      •'  "  life  held  to 

ulterior  subject  of  gift  and  the  intermediate  interest  of  the  cestui  que  trust  be  entitled 

for  life  being  respectively  described  in  terms  applicable  to  the  actual  come!"*^  "" 
condition  of  the  property;  thiis  in  Alcock  v.  Sloper  (2  M.  &  K.  699), 
where  a  testator  devised  and  bequeathed  all  the  residue  of  his  estate 
and  effects  to  his  executors,  upon  trust  to  permit  his  vrife  to  receive 
the  rents,  profits,  dividends  and  annual  proceeds  thereof  for  her  sole  use, 
her  own  receipt  to  be  a  sufiicient  discharge  for  the  rents  and  dividends ; 
and  after  her  decease,  upon  trust  to  sell  his  freehold  house  in  0.,  and  his 
leasehold  houses,  by  auction ;  and  it  was  his  desire  that  A.  should  be  em- 
ployed as  auctioneer  to  convert  the  whole  of  his  estate  and  effects  into 
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—         tuted  or  invested  to  remain  unconverted,  or  by  permitting  my 

said  wife  to  have  the  use  or   enjoyment  thereof  during  her 

Enjoyment  money,  and  distribute  the  same  in  the  manner  mentioned  in  the  will :  part 
leg^e  fo/  °^  ^^''^  residuary  estate  consisted  of  Long  Annuities,  and  the  question  was 
life.  whether  the  wife  was  entitled  to  the  annual  proceeds  of  the  wasting  fund. 

Sir  J.  Leach,  M.  R.,  decided  in  the  affirmative,  there  being  no  intimation 
of  an  intention  that  any  part  of  the  property  should  be  immediately  con- 
verted by  the  trustees,  who  were  to  be  merely  passive ;  he  considered  that 
the  term  "dividends"  had  reference  to  the  Long  Annuities;  and  his 
Honour  adverted  to  the  fact  that  the  leasehold  property,  also  a  wasting 
fund,  was  expressly  to  be  sold  after  the  wife's  decease,  which  showed  that 
he  had  no  general  notion  of  immediately  converting  the  wasting  portion  of 
his  residuary  estate  into  permanent  property.  In  Collins  v.  Collins  (2  M. 
&  K.  703),  the  same  Judge  arrived  at  a  similar  conclusion  on  a  will  in  which 
the  indication  of  intention  was  less  decisive  and  unequivocal,  the  words  of 
the  bequest  being,  "  I  give  to  my  wife  J.  all  and  every  part  of  my  property, 
in  every  shape  and  without  any  reserve,  and  in  whatever  manner  it  is 
situated,  for  her  natural  life ;  and  at  her  death  the  property  so  left  to  be 
divided  in  the  following  manner."  Part  of  the  testator's  property  con- 
sisted of  a  leasehold  messuage,  held  for  a  term  of  twenty-eight  years ;  and 
Sir.  J.  Leach,  M.  R.,  considered  that  the  ulterior  legatees  were  not  entitled 
to  have  the  lease  sold ;  but  that  it  was  the  intention  of  the  testator  that  his 
widow  should  enjoy  the  leasehold  property  for  her  life.  So,  in  Pickering 
V.  Pickering  (2  Be.  31),  where  a  testator  gave  to  his  M'ife  all  the  interest, 
rents,  dividends,  annual  produce  and  profits,  use  and  enjoyment,  of  all  his 
estate  and  effects  whatsoever,  real  and  personal,  for  the  term  of  her 
natural  life,  subject  to  certain  annual  payments ;  and,  at  the  decease  of  his 
said  wife,  the  testator  gave,  devised  and  bequeathed  to  A.  all  the  rest  and 
residue  of  his  estate  and  effects  whatsoever,  both  real  and  personal,  to  hold 
to  him,  his  heirs,  executors,  administrators  and  assigns,  for  ever :  Lord 
Langdale,  M.  R.,  and  afterwards  Lord  Cottenham  (4  M.  &  C.  289),  held 
that  the  widow  was  entitled  to  the  enjoyment  of  the  property  in  specie. 
And  in  Harvey  v.  Harvey  (5  Be.  134),  Lord  Langdale  came  to  the  same 
conclusion  on  a  will  which  gave  to  the  widow  "the  full  and  entire"  enjoy- 
ment of  his  real  and  personal  estate.  See  also  Wrey  v.  Smith  (14  Sim. 
202) ;  Burton  v.  Mount  (2  De  G.  &  S.  383) ;  Hinves  v.  Hinves  (3  Ha, 
609) ;  Htmt  T.  Scott  (1  De  G.  &  S.  219)  ;  Skirving  v.  Williams  (24  Be. 
275);  Rowe  v.  J?owe  (29  Be.  276);  Vachell  v.  lioberts  (32  Be.  140). 
Another  instance  of  the  same  kind  (though  here  none  of  the  property 
seems  to  have  been  of  a  wasting  nature)  is  afforded  by  the  case  of 
Sparling  v.  Parher  (9  Be.  624),  where  a  testator,  after  directing  an 
investment  of  all  his  moneys,  and  the  amount  of  all  such  mortgages,  &c., 
as  might  be  immediately  sold  without  disadvantage,  to  be  invested  in  the 
purchase  of  lands,  gave  the  interest,  rents  and  profits  accruing  from  every 
part  of  his  real  and  personal  estate  until  converted  into  real  property  unto 
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widowhood].     I  empower   my   trustees   to   vary   from   time  p^^^ 
to   time    the    investment    of    my   residuary    personal    estate,  ^^*°j|®^^-_ 

E.  for  life :  Lord  Lanqdale,  M.  K.,  held  that  E.  was  entitled  to  the  actual  Enjoyment  in 

1      !•    T  •!  specie  by 

income  of  mortgages  and  shares  from  the  death  of  the  testator  until  con-  legatee  for 

version.  But  in  Bcnn  v.  Dixon  (10  Sim.  636),  where  a  testator  gaA'e  to  ^'*®- 
his  wife  the  whole  of  the  interest  arising  from  his  property,  both  real  and 
personal,  during  her  life ;  and  in  case  he  should  die  without  issue,  he  gave, 
after  the  death  of  his  wife,  the  whole  of  his  property,  both  real  and  per- 
sonal, to  his  brothers  and  sister ;  the  testator  died  possessed  of  leasehold, 
and  also  of  real  property :  Sir  L.  SJiadmell,  V.-C.  E.,  held  that  the  widow 
was  not  entitled  to  the  leasehold  property  in  specie  during  her  life,  but 
only  to  the  dividends  of  stock  to  be  purchased  with  the  proceeds  of  the  sale 
of  it,  there  being,  he  said,  nothing  on  the  face  of  the  will  to  prevent  the 
application  of  the  rule  that  perishable  property  must  be  sold  and  converted 
into  money  and  invested  in  the  funds.  Again,  in  Pichq}  v.  Atkinson 
(4  Ha.  624),  where  a  testator,  after  a  specific  gift  of  certain  leasehold 
houses  to  his  wife  for  her  life,  she  paying  the  ground  rents  and  performing 
the  covenants,  with  remainder  over  to  his  nephew,  bequeathed  the  "  rents 
and  profits,  dividends  and  interest,"  of  all  the  residue  of  his  property  to  his 
wife  for  her  life,  with  a  gift  over  of  the  whole  of  the  residue  after  her 
decease  to  other  persons  ;  Sir  J.  Wigram,  V.-C,  held  that  the  widow  was 
not  entitled  to  the  enjoyment  in  specie  during  her  life  of  that  part  of 
the  residue  which  consisted  of  leasehold  and  other  perishable  property,  but 
that  the  same  ought  to  be  converted.  See  also  ClMmbers  v.  Cliambers 
(15  Sim.  183) ;  Johnson  v.  Johnson  (2  Col.  441). 

In  the  application  of  the  rule  for  conversion,  at  the  testator's  death,  into  in  recent 
permanent  investments,  of  perishable  or  wasting  property  in  which  he  has  ^j^'^J^^. 
given  interests  for  life  and  other  interests  in  succession,  the  leaning  of  the  dency  in 
Courts,  in  the  later  cases,  has  been  in  favour,  when  the  meaning  was  tenant. 
doubtful,  of  that  construction  which  would  give  to  the  tenant  for  life  the 
enjoyment  of  the  property  in  specie. 

The  point,  however,  is  frequently  embarrassed  by  the  fact,  that  the  Bequests, 
testator  has  thrown  into  the  general  residuary  bequest  a  specification  of  ^^^u^y' 
certain  species  of  property;  thereby  raising  the  question,  whether  the 
bequest  is  not,  as  to  such  specified  property,  to  be  considered  as  a  specific 
gift;  as  in  Bethvne  v.  Kennedy  (1  M.  &  C.  114),  and  Vaughan  v.  Buck 
(1  Ph.  75),  where  the  persons  to  whom  the  residuary  personal  estate  was 
bequeathed  for  life,  were  held  to  be  entitled  to  the  enjoyment  in  specie  of 
certain  enumerated  particulars,  forming  part  of  the  residue.  See  also 
Grant  v.  Mussett  (8  W.  E.  330);  and  ante,  pp.  125,  126. 

It  may  be  observed,  that  the  mere  fact  of  the  testator  having  expressly 
directed  the  sale  and  conversion  of  a  portion  of  his  residuary  property  is 
not  sufficient  of  itself  to  take  the  rest  of  the  property  out  of  the  general  rule, 
and  entitle  the  tenant  for  life  to  an  enjoyment  in  specie  (^Cafe  v.  Bent, 
5  Ha.  34). 
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limiting  them  to  such  stocks,  funds  and  securities  as  last  afore- 
said ;  but  I  restrain  my  trustees  from  exercising,  during  the 
widowhood  of  my  said  wife,  the  aforesaid  powers  relative  to 
the  continuing  and  varying  of  investments,  without  her  pre- 
vious consent  in  writing.  I  declare  that  the  actual  yearly 
produce  of  my  residuary  personal  estate,  whether  consisting  of 
investments  to  be  made  by  my  trustees  as  aforesaid,  or  of  in- 
vestments of  whatever  nature  to  be  continued  by  them  as  afore- 
said, shall  be  deemed  the  income  of  such  personal  estate  for 
the  purposes  of  my  will.  I  devise  to  my  said  trustees  [names] 
all  the  real  estates  (if  any)  which  shall  at  my  decease  be  vested 
in  me  as  a  trustee  or  mortgagee,  subject  to  the  equities  affecting 
the  same  respectively.  I  empower  my  trustees  to  give  receipts 
for  all  moneys  and  effects  to  be  paid  or  delivered  to  them  by 
virtue  of  my  will,  and  declare  that  such  receipts  shall  exonerate 
the  persons  taking  the  same  from  all  liability  to  see  to  the 
application  or  disposition  of  the  moneys  or  effects  therein  men- 
tioned. I  DECLARE  that  if  my  said  trustees,  [or  any]  or  either 
of  them,  shall  die  in  my  lifetime,  or  if  they  [or  any]  or  either 
of  them,  or  any  person  or  persons  to  be  appointed  under  this 


In  order  to  prevent  questions  of  this  nature,  and  to  relieve  executors  and 
trustees  from  the  onerous  task  of  entering  into  the  complex  calculations 
which  the  doctrine  of  some  of  the  cases  would  require,  every  will  ought  to 
contain  a  direction  entitling  the  beneficial  legatee  for  life  to  the  actual 
income  of  the  property,  whether  derived  from  temporary  or  permanent 
sources ;  thereby  reconciling  the  legal  duty  with  the  ordinary  conduct  of 
executors  and  trustees,  and  giving  effect  to  the  intention  of  the  testators, 
which,  there  can  be  little  doubt,  is  commonly  defeated  by  applying  the 
principle  of  Dimes  v.  Scott  {ante,  p.  247).  In  general,  too,  trustees  who 
are  directed  to  sell  ought  to  be  expressly  invested  with  a  discretion  as  to 
the  period  of  sale,  for  which  it  seems  slight  expressions  will  suffice 
(  Walker  v.  Shore,  19  Ves.  387).  Where  there  has  been  no  undue  delay  on 
the  part  of  the  trustees  in  converting  the  property,  and  the  will  contains  a 
clause  entitling  the  tenant  for  life  to  the  actual  income,  no  allowance  ia 
made  to  him  for  any  portion  of  the  estate  which  is  unproductive  (Mackie 
V.  Mackie,  5  Ha.  70). 

See  further,  on  the  conversion  of  residue  bequeathed  to  persons  in 
succession,  Howe  v.  Lord  Dartmouth,  and  the  notes"  thereto,  in  2  Tud. 
L.  C.  Eq.  289;  and  on  a  power  to  convert  personalty  into  realty,  De 
Beauvoir  v.  De  Beauvoir  (3  H.  L.  C.  524).  See  also  Johnston  v.  Moore 
(6  W.  R.  490);  Stroud  v.  Ghvyer  (28  Be.  130),  cases  relating  to  partner- 
ship property. 
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clause,  shall,  after  my  death,  die  or  disclaim,  or  be  unwilling,         — 

incompetent  or  unfit  to  execute  the  trusts  of  my  will,  or  desire 
to  retire  from  the  ofiice,  it  shall  be  lawful  for  my  wife  during 
her  widowhood,  and  after  her  death  or  marriage  for  the  com- 
petent trustees  or  trustee  for  the  time  being  (if  any),  whether 
refusing  or  retiring  from  the  office  of  trustee  or  not,  or,  if  none, 
for  the  acting  executors  or  executor  for  the  time  being,  or  the 
administrators  or  administrator  for  the  time  being  of  the  last 
surviving  trustee,  to  substitute,  by  any  writing  under  her,  his 
or  their  hand  or  hands,  any  fit  person  or  persons,  in  whom  alone, 
or,  as  the  case  may  be,  jointly  with  the  surviving  or  continuing 
trustees  or  trustee,  my  trust  estates  shall  vest,  or  by  proper  acts 
or  assurances  be  vested  (c?)  ;  and  that  the  trustees  or  trustee  for 
the  time  being  of  my  will  shall  be  competent  to  exercise  the 
powers  and  discretions  given  to  the  trustees  herein  named. 
Lastly,  I  revoke  all  former  wills.     In  witness,  &c. 


(<i)  See  ante,  p.  129,  as  to  dispensing  wholly  or  partially  with  the  usual 
clause  appointing  new  trustees.  This  and  several  similar  powers  in  the 
text  (ante,  pp.  173,  237)  are  nearly  as  concise  as  the  form  required  when 
the  statutory  power  is  used  (ante,  pp.  129, 164),  and  this  being  so,  the  practice 
of  inserting  the  power  in  full  is  to  be  preserved.  It  would  seem  to  be  the 
true  principle  that  the  statutory  powers  generally  should  be  relied  upon 
only  in  those  cases  in  which  they  can  be  adopted  in  their  entirety. 
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Will  of  a  Widower,  disposing  of  Real  and  Per- 
sonal Property  in  favour  of  his  Children,  with 
ulterior  Trusts  in  favour  of  other  Objects. — Real 
and  Personal  Estate  vested  in  Trustees  for  Sale 
and  Conversion  ;  Produce  to  be  invested,  and  Fund 
divided  among  the  Children  equally,  with  Provisions 
for  Maintenance  and  Advancement ;  but  a  Moiety  of 
each  Child's  Share  is  settled  upon  Trusts  for  the 
Child  and  its  Issue,  adapting  the  Trusts  to  the  Sex 
of  the  Child,  and  with  a  special  Provision  for  pro- 
tecting the  Life  Interests  of  Daughters. — Powers  to 
let  and  manage  Real  Estate,  compound  Debts,  ap- 
point Trustees,  8^c. — Appointment  of  Executors,  with 
Legacies  for  their  Trouble. 

This  is  the  last  will  and  testament  of  me,  [^testator's 
name,  residence  and  quality^.  I  devise  all  the  real  estates 
which  shall  at  my  decease  be  vested  in  me  as  mortgagee  or 
trustee  in  fee  unto  [names,  S^c.^,  upon  such  trusts  and  subject 
to  such  equities  as  shall  at  my  decease  be  subsisting  concerning 
the  same  respectively.     I  devise  my  farm  and  lands  situate  in 

the  parish  of ,  in  the  county  of ,  partly  in  my  own 

occupation,  and  partly  in  the  occupation  of  [tenant"],  with  their 
actual  and  reputed  appurtenances,  to  my  eldest  son  [name],  his 
heirs  and  assigns,  he  or  they  paying,  in  exon^fation  of  my  other 
estate,  the  principal  sum  now  owing  upon  mortgage  of  the  said 
devised  estate,  and  any  other  incumbrances  (except  the  arrears 
of  interest  on  any  mortgage  debt)  which  at  the  time  of  my 
decease  shall  affect  the  same  (a).     I  devise  all  other  the  real 

(rt)  Previously  to  the  17  &  18  Vict.  c.  11.3,  the  heir-at-law  or  devisee  of 
mortgaged  real  estate,  in  accordaTice  with  the  general  rule  that  a  testator's 
personalty  is  the  primary  fund  for  the  payment  of  his  debts,  unless  ex- 
pressly or  by  clear  implication  exempted  therefrom,  was  entitled  to  have 
the  land  exonerated  from  the  mortgage,  and  might  require  that  the  charge 
should  be  satisfied  oixt  of  the  general  personal  estate  of  the  testator,  unless 


OF  WILLS.  255 

Pr.  xvn. 

estate,  and  bequeath  all  the  personal  estate,  which  shall  belong    ^^^  — — 
to  me  at  my  decease,  to  the  said  [trustees'],  Upon  trust  to  sell  and  bequest 

''  '  ■-  -'  of  personal 

in  the  case  of  a  devise,  it  was  manifest  from  the  will  that  the  devisee  was  17  &  18  vict. 

c.  113  Locke 
intended  to  take  the  estate,  subject  to  the  charge.     The  liability  of  the  King's  Act. 

general  personal  estate  was  unquestionable,  where  the  mortgage  was  created 

by  the  testator  himself  :  and  a  devise  of  an  estate,  subject  to  the  mortgage 

thereon,  did  not  exonerate  the  personalty,  those  words  being  considered  as 

a  description  of  the  state  of  the  property  (2  Jarm.  Wills,  598 ;  Goodwin  v. 

Zee,  1  K.  &  J.  377 ;  Mwhouse  v.  Smith,  2  S.  &  G.  344). 

But  where  the  property  was  purchased  by,  or  otherwise  devolved  upon, 
the  testator,  subject  to  the  incumbrance,  the  right  to  exoneration  depended 
upon  whether  the  testator  could  be  considered  to  have  adopted  the  debt  as 
his  own,  so  as  to  render  his  own  personalty  the  primary  fund  for  its  liqui- 
dation— a  point  often  difficult  to  be  ascertained.  In  such  cases,  therefore, 
it  was  important  that  the  testator's  intention  on  the  point  should  be  clearly 
expressed.  Of  course  the  old  law  still  applies  to  cases  not  within  the 
new  Act,  the  provisions  of  which  (not  extending  to  Scotland)  are  as 
follows : — 

"  When  any  person  shall,  after  the  thirty-first  day  of  December,  1854,  Testator 
die  seised  of  or  entitled  to  any  estate  or  interest  in  any  land  or  other  here-  31  Dec.  1854. 
ditaments  which  shall  at  the  time  of  his  death  be  charged  with  the  pay- 
ment of  any  sum  or  sums  of  money  by  way  of  mortgage,  and  such  person 
shall  not,  by  his  will  or  deed,  or  other  document,  have  signified  any  con- 
trary or  other  intention,  the  heir  or  devisee  to  whom  such  land  or  here- 
ditaments shall  descend  or  be  devised  shall  not  be  entitled  to  have  the  mort- 
gage debt  discharged  or  satisfied  out  of  the  personal  estate  or  any  other  Mortgaged 

real  estate  of  such  person,  but  the  land  or  hereditaments  so  charged  shall,   ^''°'^.  P"!:  ^, 
^  '  »  J    manly  liable 

as  between  the  different  persons  claiming  through  or  under  the  deceased  to  payment 
person,  be  primarily  liable  to  the  payment  of  all  mortgage  debts  with  °  '"°'  **^*' 
which  the  same  shall  be  charged,  every  part  thereof,  according  to  its  value, 
bearing  a  proportionate  part  of  the  mortgage  debts  charged  on  the  whole 
thereof:  provided  always,  that  nothing  herein  contained  shall  affect  or  Proviso  as 
diminish  any  right  of  the  mortgagee  on  such  lands  or  hereditaments  to  ^ortgagee^ 
obtain  full  payment  or  satisfaction  of  his  mortgage  debt  either  out  of  the 
personal  estate  of  the  person  so  dying  as  aforesaid  or  otherwise  :  provided  and  persons 
also,  that  nothing  herein  contained  shall  affect  the  rights  of  any  person  <=ia>m'ng 
claiming  under  or  by  virtue  of  any  will,  deed  or  document,  already  made  or  &c.  made  ' 
to  be  made  before  the  first  day  of  January,  1855."  '*^^°'"^  ^^^^• 

A  lien  for  unpaid  purchase-money  was  not  a  charge  by  way  of  mortgage 
within  this  Act  (^llood  v.  Hood,  5  W.  R.  747  ;  26  L.  J.,  Ch.  616  ;  Barnwell 
V.  Iremonger,  1  Dr.  &  S.  260).  But  by  30  &  31  Vict.  c.  69,  s.  2,  the  word  30  &  31  vict. 
"  mortgage"  is  made,  in  the  construction  of  the  Act,  to  extend  to  such  a  '^'  ^^'  *'  ^' 
lien.  A  sum  of  money  having  been  raised  by  a  testator  on  a  legal  mort- 
gage of  one  estate,  with  an  equitable  mortgage  of  another  estate,  as 
collateral  security  for  part  of  the  debt,  it  was  held  that  in  administration 
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and  convert  into  money  my  said  real  and  personal  estate,  when 
and  as  the  trustees  or  trustee  for  the  time  being  of  my  will 


Lode  King's 
Act. 

Copybolda. 


Leaseholds. 


Equitable 
luortKBge. 


the  estate  subject  to  the  legal  mortgage  was  primarily  liable  to  the  whole 
debt  {Stringei-  v.  Harper,  26  Be.  33).  Copyholds  are  within  the  Act 
{Piper  V.  Piper,  1  J.  &  H.  91).  An  heir-at-law  of  a  testator,  taking  by 
descent  an  estate  which  has  been  the  subject  of  a  lapsed  devise  in  the  will, 
is  not  a  person  claiming  "  under  or  by  virtue  of  any  will"  within  the 
meaning  of  the  proviso  {JVelson  v.  Page,  L.  R.,  7  Eq.  25) ;  and  the  proviso 
does  not  apply  to  the  case  of  a  person  claiming  as  heir  whose  ancestor  ac- 
quired the  property  by  a  "  deed  or  document"  executed  before  1855  {Piper 
v.  Piper,  ubi  sup.)  ;  nor  does  it  save  a  right  to  the  heir  to  be  exonerated 
from  a  mortgage  debt  out  of  personalty  bequeathed  by  a  will  made  before 
1855:  thus  in  1834  A.  made  his  will,  devising  and  bequeathing  all  his  real 
and  personal  estate  to  B.,  and  appointing  C.  his  executor;  after  the  date  of 
the  will,  A.  mortgaged  part  of  the  realty,  and  for  the  purpose  of  securing 
the  sum  advanced  he  executed  a  disentailing  deed,  which  revoked  the  will 
as  to  realty;  A.  died  in  1856:  it  was  held  that  the  17  &  18  Vict.  c.  113 
applied,  and  that  the  heir  was  not  entitled  as  against  B.  to  be  exonerated 
from  the  mortgage  (Power  v.  Power,  8  Ir.  Ch.  Rep.  340).  But  where  a 
testator,  by  a  will  made  in  1847,  devised  an  estate  which  was  in  mortgage, 
and  in  1861  made  a  second  will  which  did  not  affect  the  claim  of  the  devisee, 
it  was  held  that  the  devisee,  claiming  solely  under  the  will  of  1 847,  was 
within  the  proviso,  and  was  entitled  to  have  the  mortgage  paid  out  of 
the  personal  estate  (Rolfe  v.  Perry,  2  N.  R.  97;  9  Jur.,  N.  S.  491). 

The  words  "  any  estate  or  interest  in  land"  are  clearly  sufficient  to  include 
leaseholds  for  years,  but,  on  the  other  hand,  the  Act  proceeds  to  say  that 
"  the  heir  or  devisee  to  whom  such  land  shall  descend  or  be  devised  shall 
not  be  entitled,"  &c. :  the  word  "  heir"  cannot  apply  to  leaseholds  for  years, 
which  are  personal  property,  and  the  word  "  devise"  properly  refers  to  real 
estate.  Accordingly  it  was  held  in  Solomon  v.  Solomon  (12  W.  R.  540) 
that  leaseholds  are  not  within  the  Act. 

Where  freeholds  and  leaseholds  are  comprised  in  the  same  mortgage,  and 
the  mortgagor  dies  intestate,  the  mortgage  debt,  as  between  the  heir  and 
the  administrator,  is  borne  rateably  by  the  freeholds  and  leaseholds  {Evans 
V.  Wyatt,  31  Be.  217). 

An  equitable  mortgage  of  freeholds,  by  deposit  of  deeds  and  memo- 
randum, is  within  the  Act  {Pembrooke  v.  Ih-iend,  1  J.  &  H.  132;  Coleby 
V.  Coleby,  L.  R.,  2  Eq.  803,  where  the  deposit  was  a  collateral  security  for 
a  sum  borrowed  on  promissory  note). 

Notwithstanding  the  words  "  as  between  the  different  persons  claiming 
through  or  under  the  deceased,"  the  Act  applies  in  favour  of  the  Crown, 
claiming  personalty  for  want  of  next  of  kin  {Dacre  v.  Patrickson,  1  Dr. 
&  S.  186). 

The  Act  applies  only  where  there  is  a  defined  and  specified  charge  on  a 
specified  estate  {Hepworth  v.  Hill,  30  Be.  476). 
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shall,  iu  tlieir  or  his  discretion,  deem  it  most  advantageous  so  ^^ggiT", 
to  do ;  with  power  to  make  any  special  or  other  conditions  of  get  in,  &c. ; 

It  is  impossible  to  lay  down  a  general  rule  as  to  what  is  a  sufficient  17  8s  18  Vict, 
signification  by  a  testator  of  an  intention  to  exclude  the  operation  of  the  ./Qont^yy 
Act ;  in  each  case  the  intention  must  be  gathered  from  the  whole  will  intention" 
{Rolfe  V.  Perry,  2  N.  R.  97).  Where  of  two  estates  comprised  in  the  same  the  Act!  * 
mortgage,  the  testator  devised  one  specifically,  and  left  the  other  to  pass  by 
a  residuary  devise,  the  latter  estate  was  held  primarily  liable  to  the  whole  of 
the  mortgage  debt  {Brownson  v.  Lawrance,  L.  R.,  6  Eq.  1).  In  Greated 
V.  Greated  (26  Be.  621),  where  a  gift  of  residue  was  in  these  terms  :  "  The 
rest  and  residue  of  my  real  and  personal  estate,  after  paying  my  mortgage 
and  other  debts  and  funeral  expenses,  I  leave,  &c.,"  it  was  held  that  this 
was  a  sufficient  indication  of  intention  that  the  mortgage  debts  were  to  be 
paid  from  another  source  than  the  mortgaged  estate.  See  also  Allen  v- 
Allen  (30  Be.  395).  In  Stone  v.  Parker  (1  Dr.  &  S.  212),  it  was  held 
that  a  declaration  that  trustees  should  stand  possessed  of  residuary  real 
and  personal  estate,  subject  in  the  first  place  to  the  payment  of  debts,  was 
sufficient  to  prevent  the  applicability  of  the  Act ;  see  also  Newman  v. 
Wilson  (31  Be.  33).  In  Woolstencroft  v.  Woolstencroft  (2  Gif.  192),  a 
direction  by  the  testator  that  all  his  debts  should  be  paid  by  his  executors 
out  of  his  estate  was  held  to  exonerate  realty  from  a  mortgage  debt,  but 
this  decision  was  reversed  on  appeal  (2  D.  F.  &  J.  347 ).  See  also  Brown- 
son  V.  Lawrance  (L.  R.,  6  Eq.  1).  In  Smith  v.  Smith  (3  Gif.  263),  where 
the  words  were,  "  out  of  the  moneys  to  arise  from  the  conversion  of  my 
personal  estate  and  effects,  to  pay  my  funeral  and  testamentary  expenses 
and  debts  and  legacies,"  and  where  the  devisee  of  the  mortgaged  estate 
was  one  of  the  executors,  it  was  considered  that  the  devise  to  one  of  the 
executors  distinguished  the  case  from  Woolstencroft  v.  Woolstencroft, 
and  it  was  held  sufficient  evidence  of  a  contrary  intention  that  the  testator 
had  directed  the  devisee  of  the  estate  and  two  other  persons  to  pay  the  debt 
out  of  his  personalty.  InMelUsh  v.  Vallins  (2  J.  &  H.  194),  a  bequest  of 
personalty,  "  subject  to  the  payment  thereout  of  all  testator's  just  debts," 
following  a  devise  of  land  in  mortgage,  but  which  contained  no  reference 
to  the  mortgage,  was  held  a  sufficient  indication  that  the  land  should  not 
be  primarily  liable  to  the  payment  of  the  mortgage  debt ;  see  also  Smith  v. 
Smith  (10  Ir.  Ch.  Rep.  89,  461).  A  direction  that  "all  just  debts  be  paid 
as  soon  as  may  be,"  followed  by  a  devise  in  fee,  does  not  exclude  the  opera- 
tion of  the  statute  {Pemhroohe  v.  Fi-iend,  1  J.  &  H.  132).  In  Rowson  v. 
Harrison  (31  Be.  207),  a  direction  that  all  just  debts  should  be  paid  by 
the  executors  out  of  the  personal  estate,  was  by  the  Master  of  the  Rolls 
held  insufficient  to  exonerate  a  mortgaged  estate  from  the  mortgage  debt ; 
and  similarly,  in  Moore  v.  Moore  (10  W.  R.  877),  a  bequest  of  residuary 
personal  estate  to  trustees  upon  trust  to  sell,  and  thereout  in  the  first  place 
pay  all  just  debts,  funeral  and  testamentary  expenses,  and  after  payment . 
thereof  to  hold  the  residue  upon  the  trusts  therein  mentioned,  was,  by  the 
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—  sale  as  to  the  title  or  the  evidence  of  title,  or  otherwise,  and 
with  power  to  buy  in  the  premises  at  any  sale  by  public  auction, 
and  to  rescind  or  vary,  either  on  terms  or  gratuitously,  any 
contract  for  sale,  and  to  resell  the  premises  without  being 
answerable  for  any  consequent  loss  ;  and  to  execute  and  do  all 
assurances  and  acts  which  may  be  necessary  for  vesting  the 
premises  so  sold  in  the  purchasers  thereof  respectively ;  And 
I  declare,  that  in  the  meantime  and  until  the  sale  thereof 
respectively,    such  real   and   personal   estate,   and  the  rents, 

17  &  18  Vict,  same  learned  Judge,  held  not  to  be  sufficient  evidence  of  "  contrary  inten- 
tion "  within  the  meaning  of  the  Act.  The  conflict  of  decisions  between 
the  two  last-mentioned  cases  and  MellisTi  v.  Vallins,  was  brought  under 
the  notice  of  the  Court  of  Appeal  in  Uno  v.  Tatam  (1  N.  R.  29;  9  Jur., 
N.  S.  481)  ;  in  that  case  the  testator  appointed  his  wife  sole  executrix,  and 
bequeathed  his  personal  estate  to  her,  subject  to  the  payment  of  his  debts, 
funeral  and  testamentary  expenses  ;  he  then  devised  his  real  estate,  part 
of  which  was  subject  to  a  mortgage,  upon  trusts  not  pointing  to  the  pay- 
ment thereout  of  the  mortgage  debt ;  and  it  was  held  that  this  was  a  suffi- 
cient indication  of  an  intention  that  the  real  estate  should  not  be  primarily 
liable  to  the  payment  of  the  mortgage  debt.  The  Lord  Justice  Turner, 
in  affirming  the  decision  of  V.-C.  Stuart  (4  Gif.  181),  made  some  observa- 
tions upon  the  dictum  of  Lord  Camphell  in  Woolstencroft  v.  Woolsten- 
croft,  and  expressed  his  approval  of  the  cases  in  which  it  had  been  held  that 
the  mortgaged  estate  was  not  primarily  liable  where  there  was  a  du-ection 
that  the  debts  of  the  testator  should  be  paid  from  some  other  source.  The 
Lords  Justices  have  since  reversed  the  Master  of  the  Rolls'  decision  in 
Moore  v.  Moore  (1  D.  J.  &  S.  602)  ;  and  see  Rodhouse  v.  Mold  (G  N.  R. 
287)  ;  Maxwell  v.  Hjjslop  (L.  R.,  4  Eq.  407). 

30  &  31  Vict.        By  30  &  31  Vict.  c.  69,  s.  1,  it  is  enacted  that  in  the  construction  of  the 

c.  69,  8.  1 .  •' 

will  of  any  person  who  may  die  after  31st  December,  1867,  a  general  di- 
rection that  the  debts  or  that  all  the  debts  of  the  testator  shall  be  paid  out 
of  his  personal  estate,  shall  not  be  deemed  to  be  a  declaration  of  an  inten- 
tion contrary  to  or  other  than  the  rule  established  by  17  &  18  Vict.  c.  113, 
unless  such  contrary  or  other  intention  shall  be  fully  declared  by  words 
expressly  or  by  necessary  implication  referring  to  all  or  some  of  the  testator's 
debts  or  debt  charged  by  way  of  mortgage  on  any  part  of  his  real  estate. 
The  meaning  of  which  appears  to  be  this — that  if  a  testator  wishes  to 
exclude  the  rule  laid  down  by  LocJte  King's  Act,  he  must  give  a  direction 
applying  to  his  mortgage  debts  in  such  terms  as  distinctly  and  unmistake- 
ably  to  refer  to  or  describe  them  {Nelson  v.  Page,  L.  R.,  7  Eq.  25), 

See  further,  as  to  the  exoneration  of  mortgaged  estates,  the  notes  to  I>uhe 
ofAncastcr  v.  Mayer  (1  Wh.  &  Tud.  L.  C.  Eq.  664;  and  2  Jarm.  Wills, 
695,  610;  Williams,  Real  Assets,  37,  134  ;  Hawkins,  Constr.  Wills,  278  ; 
4  Dav.  Conv.  by  Waley,  257,  n.  {e). 
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interests  and  yearly  produce  thereof  respectively,  shall  be  sub-         

ject  to  the  trusts  and  provisions  hereinafter  contained  concern- 
ing the  money  to  ai'ise  therefrom,  and  concerning  the  income  of 
such  money;  And  that  such  real  estate  shall  be  considered  as  —unsold  real 

■^  /.  1  r-        1  estate  to  be 

converted  in  equity  from  the  time  of  my  decease  tor  the  purposes  deemed  per- 
of  such  trusts  and  provisions ;  And  I  direct  my  trustees  or  _^^  .|^^^^^ 
trustee  for  the  time  being  to  invest  the  money  to  arise  from  the  produce  of 

~  •'  ^        _       real  and  per- 

ineal and  personal  estate  to  be  sold  and  gotten  in  as  aforesaid,  in  sohai  estate, 

^  °  ,  with  power 

the  names  or  name  of  the  said  trustees  or  trustee,  in  or  upon  to  vary  in- 
any  of  the  public  stocks,  funds  or  securities  of  the  United 
Kingdom,  or  on  mortgage  of  freehold,  copyhold  or  leasehold 
estates  in  England  or  Wales,  and  not  elsewhere,  or  upon  the 
bonds,  debentures  or  debenture  stock  of  any  railway,  canal  or 
dock  company  in  England,  authorized  by  special  Act  of  Parlia- 
ment, and  at  the  times  of  the  investments  thereon  respectively 
paying  dividends  (but  not  in  or  upon  any  other  investments), 
with  liberty  to  vary  and  transpose  the  investments  from  time  to 
time,  at  the  discretion  of  the  said  trustees  or  trustee,  for  any 
other  investment  or  investments  of  the  description  contemplated 
by  this  trust ;  And  as  to  the  money  to  arise  as  aforesaid,  and 
the  stocks,  funds  and  securities  whereon  the  same  shall  be  in- 
vested, (which  moneys,  stocks,  funds  and  securities  are  herein- 
after designated  "  my  trust  fund"),  my  said  trustees  or  trustee 
shall  stand  possessed  thereof.  In  trust  for  my  child,  if  only  — fortesta- 

111  n  I'll  •  o  1  •  1    tor's  children 

one,  wholly,  or  for  my  children,  it  more  than  one,  in  equal  equally,  with 
shares ;  But  if  any  of  them  shall  die  under  the  age  of  twenty-  accruer; 
one  years  without  having  married  [or,  if  any  of  them,  being  [-different 
a  son  or  sons,  shall  die  under  the  age  of  twenty-one  years,  absolute 

vGstinsr  *1 

or,  being  a  daughter  or  daughters,  shall  die  under  that  age 
without  having  been  married,  or,  if  any  of  them  shall  die 
under  the  age  of  twenty-one  years  without  leaving  issue  {or, 
without  leaving  a  husband,  or  widow,  or  issue)  living  at  his  or 
her  decease],  then  In  trust,  as  to  as  well  the  share  originally 
limited  under  the  preceding  trust,  as  the  shares  eventually 
limited  under  this  executory  trust,  to  any  and  every  child  so 
dying,  for  the  others  and  other  (b)  of  my  children,  and  if  more 


(&)  Clauses  of  accruer  should  be  so  framed,  that  the  shares  of  objects  Suggestions 
dying  may  go,  not  merely  to  survivors  properly  so  called,  but  to  the  others  c,au^s'of 
of  the  devisees  or  legatees,  thereby  conferring  on  pre-deceased  devisees  or  accruer. 

s2 
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—  than  one  in  equal  shares  ;  But  if  there  shall  not  be  any  child  of 

—on  fauure  mi^Q  yf\^Q  gi^all  attain  the  age  of  twenty-one  years  or  marry 


Clauses  of 
accruer. 


— should  be 
extended  to 
others  as  well 
as  survivors. 


•*  Sarrlvor," 
when  con- 
■trued 
"  other." 


legatees  (dj'ing  under  circumstances  which  do  not  subject  their  shares  to 
the  devesting  operation  of  the  clause  in  question)  disposable  and  transmis- 
sible interests.  In  fact,  under  a  clause  of  accruer,  con-ectly  framed,  each 
object,  living  the  rest,  and  during  the  suspense  of  the  absolute  vesting  of 
their  shares,  has  a  present  disposable  interest  in  such  shares,  every  one  of 
which  is  ab  initio  limited  to  him  by  way  of  executory  devise  or  bequest. 
Cross-remainders  stand  upon  the  same  principle.  (Compare  note  {d)  to 
Prec.  XII.  ante,  p.  178.) 

By  way  of  illustration : — Suppose  real  or  personal  estate  to  be  given  by 
will  equally  among  A.,  B.  and  C,  with  a  gift  over  of  the  shares  of  any  of 
them  dying  under  the  age  of  twenty-one  years  to  the  survivors  or  survivor ; 
A.  attains  twenty-one  and  then  dies;  afterwards  B.  dies  under  twenty-one. 
Would  the  share  of  B.  be  divided  between  C,  the  surviving  devisee,  and 
the  representatives  of  A.,  the  deceased  devisee,  or  go  exclusively  to  C.  ? 
If  the  words  "  survivors"  or  "  survivor"  were  construed  literally,  the  share 
in  question  would  belong  wholly  to  C;  if  construed  "others  or  other,"  the 
representatives  of  A.  would  participate.  According  to  the  latest  decisions, 
it  seems  that  the  strict  construction  generally  prevails  ( Crowder  v.  Stone,- 
3  Rus.  217  ;  Milsom  v.  Awdry,  5  Ves.  465  ;  Ranelagh  v.  Ranelagh,  2  M. 
&  K.  441 ;  Cromek  v.  Lurnb,  3  Y.  &  C.  Ex.  665 ;  Leeming  v.  Sherratt, 
2  Ha.  14 ;  Willetts  v.  Willetts,  7  Ha.  38 ;  Greenwood  v.  Percy,  26  Be. 
572  ;  Re  Corhett's  Trusts,  Job.  591 ;  Be  Oaragnoly.  Liardet,  32  Be.  608); 
and  that,  in  order  to  warrant  the  translation  of  "  survivor"  into  "  other," 
there  must  be  an  explanatory  context.  On  the  other  hand,  the  latter  con- 
struction has  certainly  prevailed  in  a  few  recent  cases,  even  where  it  was 
unaided  by  the  context  {Aiton  v.  Brooks,  7  Sim.  204  ;  Cole  v.  Sewell,  2  H. 
L.  C.  186).  In  the  former  case.  Sir  L.  Shadwell,  V.-C.  E.,  seemed  to 
consider  the  strict  interpretation  to  apply  only  where  the  gift  was  to  survi- 
vors simply  and  absolutely,  and  that  the  more  liberal  construction  might  be 
adopted  where  such  gift  was  to  take  effect  on  a  contingency;  but  this 
distinction  does  not  reconcile  the  authorities ;  as,  in  many  of.  the  cases  in 
which  "survivor"  has  been  construed  strictly,  the  gift  was  dependent  on 
some  collateral  event. 

A  testator  devised  his  real  estate  in  thirds  to  his  three  daughters  for  life, 
with  remainder  to  their  children  in  tail,  with  cross-remainders  to  the  survi- 
vors and  others  of  the  children ;  and  in  case  one  or  more  of  his  daughters 
should  die  without  issue,  then  the  testator  gave  her  or  their  share  or  shares 
to  the  survivors  or  survivor  for  life,  with  remainder  to  the  children  of  such 
survivors  or  survivor  in  tail.  Sir  J.  Leach,  M.  R.,  held  that  the  word 
"survivor"  in  the  latter  instances  was  not  to  be  extended  to  "other;"  because 
survivors  were  to  take  as  tenants  in  common  for  life,  which  was  inconsistent 
with  the  notion  that  the  testator  meant  that  the  children  of  a  deceased 
daughter  should  stand  in  the  place  of  their  parent  (  IFiw^erj^ow- v.  Crawfurd, 
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[or,  who  being  a  son  shall  attain  the  age  of  twenty-one  years,        — 
or  being  a  daughter  shall  attain  that  age  or  be  married,  or,  who  vious  trusts; 

1  R.  &  M.  407).  His  Honour's  reasoning  would  have  been  conclusive,  if  "  Survivor," 
the  only  estates  created  by  the  ulterior  devise  were  for  life  (in  which  case 
indeed  the  point  could  not  arise);  but,  inasmuch  as  remainders  in  tail  to  the 
children  were  appended  to  such  estates  for  life,  why  might  not  the  clause 
in  question  be  construed  as  applying,  with  respect  to  surviving  children,  to 
both  estates  for  life  and  the  remainders  ;  and,  with  respect  to  the  deceased 
children,  to  the  remainders  only,  referenda  singula  singulis?  (See  Holland 
V.  Allsop,  29  Be.  498;  Re  Keep's  Will,  32  Be.  122).  It  is  clear,  however, 
that  although  the  word  "survivor"  must  now  be  regarded  as  one  which, 
when  unexplained,  ought  like  all  others  to  retain  its  strict  and  proper  sig- 
nification {Re  Usticke,  35  Be.  338),  yet  it  will  yield  up  its  primaiy  sense 
on  a  manifestation  of  intention  in  the  context  to  use  the  term  in  the  sense 
of  "other"  {  Wilmot  v.  Wilmot,  8  Ves.  10;  Davidson  v.  Dallas,  14  Ves. 
576;  Barlow  v.  Salter,  17  Ves.  479;  Smith  v.  Osborne,  6  H.  L.  C.  375, 
6  W.  R.  21;  Re  Tharp's  Estate,  1  D.  J.  &  S.  453;  Hodge  v.  Foot,  34  Be. 
349;  Hurry  v.  Morgan,  L.  R.,  3  Eq.  152).  For  the  construction  of  a  gift 
to  "survivors  and  others,"  see  Slade  v.  Parr  (J  Jur.  102).  The  preceding 
long  range  of  cases  on  this  much-debated  point  strongly  evinces  the  expe- 
diency of  preventing  its  occurrence  by  an  express  gift  to  the  others,  omitting 
survivors. 

Another  caution  to  be  observed  in  regard  to  the  clauses  under  considera-  Accruing 
tion  is,  to  make  them  expressly  embrace  the  accruing  as  well  as  the  original  *'^^**t^  ^® 
shares ;  otherwise  their  operation  is  confined  to  the  original  shares ;  see  the  operation 
Hawkins,  Constr.  Wills,  268.  Thus,  if  real  or  personal  estate  is  given  to  Mcruer. 
A.,  B.  and  C,  and  it  is  provided,  that,  in  case  of  the  decease  of  any  of 
them  under  the  age  of  twenty-one  years,  their  or  his  shares  or  share  shall 
go  to  the  others  or  other  of  them ;  A.  dies  under  twenty-one,  by  which 
event  his  share  devolves  to  B.  and  C.  in  moieties ;  if  this  be  followed  by 
the  death  of  B.,  who  dies  under  twenty-one,  it  is  clear  that  the  moiety 
which  B.  derived  under  the  clause  in  question  of  A.'s  share,  does  not  go 
over  to  C.  along  with  B.'s  original  share,  but  is  transmissible  to  the  repre- 
sentatives of  B.,  as  having  vested  in  B.  unaffected  by  the  cross  executory 
gift  {Woodward  v.  Glaslrooh,  2  Ver.  388;  Ex  parte  West,  1  Br.  C.  575; 
Crowder  v.  Stone,  3  Rus.  217 ;  Bright  v.  Rowe,  3  M.  &  K.  316  ;  Gibbons 
Y.  Langdon,  6  Sim.  260;  Macgregor  v.  Macgregor,  2  Col.  192;  Barker  v. 
Lea,  T.  &  R.  413),  in  the  absence  of  a  context  evincing  a  contrary  inten- 
tion :  the  rule,  however  (which  generally  contradicts  the  intention  of  the 
testator),  may  be  excluded  by  the  context  showing  a  clear  intention  to  the 
contrary  {Eyre  v.  Marsden,  2  Ke.  564;  Deeming  v.  Sherratt,  2  Ha.  14; 
Goodman  v.  Goodman,  1  De  G.  &  S.  695),  or  by  showing  a  clear  intention 
that  the  fund  in  question  is  an  "  aggregate  fund"  designed  to  be  kept 
together  ( Worlidge  v.  Churchill,  3  Br.  C.  465 ;  Douglas  v.  Andrews, 
14  Be.  347 ;  Button  v.   Crowdy,  33  Be.  272).     And  see  Re  Jarman's 
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To  what 
period  sur- 
vivorship 
refers. 


Real  estate. 


Personal 
estate. 


shall  attain  the  age  of  twenty-one  years,  or,  dying  under  that 
age,  shall  leave  issue  {or,  leave  a  husband,  or  widow,  or  issue) 


Trusts  (L.  R.,  1  Eq.  71),  as  to  separate  use  attaching  to  accrued  as  well  as 
original  shares. 

Obscurity  as  to  the  period  to  which  survirorship  refers,  especially  where 
the  nature  of  the  devise  is  such  as  to  present  a  point  of  time  other  than 
the  decease  of  the  testator,  to  which  it  may  by  possibility  be  construed  as 
referring,  has  produced  numerous  and  conflicting  decisions.  In  the  case, 
for  instance,  of  a  gift  "  to  A.  for  life,  and  after  his  decease  to  B.,  C.  and 
D.,  as  tenants  in  common,  and  the  survivors  and  survivor  of  them,  their, 
his  or  her  heirs  and  assigns,"  if  either  of  the  devisees  in  remainder  dies  in 
A.'s  lifetime,  the  question  necessarily  arises,  whether  the  testator  means 
survivors  at  his  own  death  or  at  the  death  of  the  tenant  for  life.  In  regard 
to  real  estate,  the  decisions  seem  generally  to  make  the  death  of  the  testator 
the  period  of  ascertaining  the  objects  ( Wilson  v.  JBayley,  3  Br.  P.  195 ; 
Rose  V.  Hill,  3  Bur.  1881  ;  Garland  v.  Thomas,  1  B.  &  P.,  N.  R.  82 ; 
Edwards  v.  Symons,  6  Tau.  213);  and  in  one  of  such  cases  this  doctrine 
was  applied  even  to  a  devise  to  a  class  {Doe  v.  Prigg,  8  B.  &  C.  231 ;  but 
see  Wordsworth  v.  Wood,  4  M.  &  C.  641 ;  1  H.  L.  C.  129)  ;  but  in  respect 
of  real  estate  the  law  on  this  point  was  stated  to  be  still  unsettled  so 
recently  as  the  case  of  Taaffe  v.  Conmee  (10  H.  L.  C.  64 ;  8  Jur.,  N.  S. 
919).  In  the  later  case  of  Re  Gregson's  Trusts  (2  D.  J.  &  S.  428,  re- 
versing 2  H.  &  M.  504)  it  was  held  that  the  rule  laid  down  in  Cripps  v. 
Wolcott  (4  Mad.  11)  applies  to  real  as  well  as  personal  estate. 

With  respect  to  personal  estate,  the  construction  in  the  recent  cases  refers 
survivorship  to  the  death  of  the  legatee  for  life  {Browne  v.  Lord  Kenyan, 
3  Mad.  410  ;  Cripps  v.  Wolcott,  4  Mad.  11;  Pope  v.  Whitcombe,  3  Rus. 
124:;  Hearnv.  Raker,  2  K.  &  J.  383;  JVevill  v.  Roddam,  28  Be.  554; 
T/wmpson  v.  Thompson,  29  Be.  654  ;  Young  v.  Robertson,  4  Macq.  314  ; 
8  Jur.,  N.  S.  825) ;  or  where  there  are  successive  tenants  for  life,  to  the 
death  of  the  last  living  tenant  for  life  {Howard  v.  Collins,  L.  R.,  5  Eq. 
349) ;  and  even  in  some  earlier  cases,  the  circumstance  of  the  subject  of 
gift  not  being  in  esse  until  the  decease  of  the  tenant  for  life  (as  where 
the  gift  is  of  the  produce  of  real  estate,  to  be  converted  at  that  period), 
was  thought  to  favour  the  same  construction  {Brograve  v.  Winder,  2  Ves. 
j.  634;  Newton  v.  Ayscough,  19  Ves.  534;  Hoghton  v.  Whitgreave,  1  J. 
&  W.  146)  ;  and  such  was  also  the  effect  of  there  being  in  the  same  will  an 
express  gift  to  survivors  at  that  period  {Daniell  v.  Daniell,  6  Ves.  297  ; 
and  see  Haws  v.  Haws,  3  Atk.  524).  But  if  the  gift  is  immediate,  i.  e. 
to  take  effect  in  possession  at  the  death  of  the  testator,  the  words  in  ques- 
tion are  from  necessity  referred  to  his  death  {Lord  Rindon  v.  Earl  of 
Suffolk,  1  P.  W.  96  ;  Smith  v.  Horloch,  7  Tau.  129).  It  seems  that  where 
the  language  of  the  will  admits  of  survivorship  being  referred  either  to  the 
time  of  distribution,  or  to  the  attainment  by  the  legatees  of  majority,  the 
Ck>tirt8  will  incline  to  the  latter  construction,  in  order  that  the  legatees  who 
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living  at  his  or  her  decease!,  then  as  to  my  said  trust  fund,  In     ^  — 

o  J'  ^  '  — foraper- 

TRUST  for  [nameX  if  he  shall  be  living  at  the  failure  of  the  son  named,  if 

•-  -J  °  _  _      then  hvmg ; 

preceding  trusts  in  favour  of  my  child  or  children,  for  his  if  not, 

absolute  use ;  But  if  he  shall  not  be  then  living,  In  trust  for  ^^erai 
such  of  the  several  persons  following,  (namely),  [names'],  as 

shall  be  then  living,  to  take,  if  more  than  one,  in  equal  shares  :  then  living; 

o'  '  J  1  'if  none. 

But  if  none  of  them  shall  be  then  living,  In  trust  for  such  _for  their 
issue  then  living  of  the  last-named  persons   as   shall,   either  nving,  per 
before  or  after  the  vesting  in  possession  of  this  trust,  attain  *'^"t>^- 
the  age  of  twenty-one  years  or  marry,  to  take,  if  more  than  one, 
as  tenants  in  common  and  distributively  according  to  the  stocks. 
Provided  always,  that  it  shall  be  lawful  for  my  said  trustees  Maintenance 
or  trustee  to  apply,  in  or  towards  the  maintenance  and  educa- 
tion, or  otherwise  for  the  benefit  of  each  child  of  mine  entitled 
under  the  trusts  aforesaid  to  a  share  not  absolutely  vested,  the 
annual  income  of  such  share  [or,  one  moiety  of  the  annual  [Different 

income  of  such  share,  or,  the  annual  sum  of  £ ,  (^or,  any  mainte- 

annual  sum  not  exceeding  the  sum  of  £ ,)  out  of  the  income 

of  such  share.]  And  I  direct  my  said  trustees  or  trustee  to 
accumulate  the  unapplied  surplus  of  such  income  by  invest- 
ments, conformably  to  the  trust  for  investment  hereinbefore 
contained,  in  augmentation  of  the  capital  whence  such  income 
shall  have  proceeded.  Provided  further,  that  it  shall  be  Advance- 
lawful  for  my  said  trustees  or  trustee  to  apply,  in  or  towards 
the  advancement  in  life  or  establishment  in  business  of  each 
child  entitled  as  aforesaid,  any  part  not  exceeding  one-third 
part  of  the  capital  of  his  or  her  share  [or,  any  part  of  the 

capital  of  his  or  her  share  not  exceeding  £ ].     Provided  Trustees  to 

further,  that  my  said  trustees  or  trustee  shall  retain  and  stand  of'each™"'*' ^ 
possessed  of  one  moiety  of  the  share  which  shall  become  upontrusts!' 
absolutely  vested  in  each  child  of  mine  under  the  trusts  afore- 


have  attained  the  prescribed  age  may  not  be  deprived  of  their  legacies  by 
their  subsequent  decease  before  the  time  of  distribution  {Bayard  v.  Smith, 
14  Ves.  470 ;  HalUfax  v.  Wilson,  16  Ves.  170  ;  Crazier  v.  Fisher,  4  Bus. 
398;  see  also  Jones  y.  Jones,  13  Sim.  561 ;  Bright  v.  Rome,  3  M.  &  K. 
316 ;  Butterworth  v.  Harvey,  9  Be.  130).  For  a  gift  to  A.  for  life  and 
after  his  death  to  his  children,  to  be  divided  at  twenty-one,  "  with  benefit 
of  survivorship,"  see  Corneck  v.  Wadman  (L.  R.,  7  Eq.  80). 
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said,  upou  the  trusts  following;  (namely),  Upon  trust  to 
expend  the  annual  produce  in  the  maintenance  and  support,  or 
otherwise  for  the  benefit  of  the  same  child,  being  under  the 
age  of  twenty -one  years,  in  such  manner  as  my  said  trustees  or 
trustee  shall,  in  their  or  his  discretion,  think  fit ;  and  to  pay  the 
annual  produce  to  the  same  child,  being  of  the  age  of  twenty- 
one  years,  for  his  or  her  life,  and  if  the  same  child  shall  be  a 
daughter  and  married,  then  for  her  separate  use,  and  not  by 
way  of  anticipation ;  [And  if  the  trust  lastly  hereinbefore  con- 
tained in  favour  of  my  same  child  being  a  daughter  shall  not 
be  effectual  in  law  to  secure  to  her,  as  against  any  and  every 
husband  whom  she  may  marry  subsequently  to  my  decease,  the 
separate  enjoyment  without  power  of  anticipation  of  the  said 
annual  produce,  then  I  empower  my  said  trustees  or  trustee, 
by  deed  to  be  executed  by  them  or  him,  either  in  contem- 
plation or  after  the  solemnization  of  any  or  every  marriage 
which  she  may  contract^  subsequently  to  my  decease,  to  re- 
voke the  trust  hereinbefore  contained  in  her  favour,  so  far  as 
concerns  the  annual  produce  to  accrue  due  during  her  then 
intended  coverture  or  then  coverture,  and  to  declare  such 
other  trust  or  trusts  thereof  as  shall  be  effectual  in  law  to 
secure  to  her,  as  against  her  then  intended  husband  or  then 
husband,  the  separate  enjoyment  thereof,  without  power  of  an- 
ticipation ;  And  if  by  any  means,  voluntary  or  involuntary,  the 
said  annual  produce,  or  any  part  thereof,  would,  but  for  this 
clause,  be  disposed  of  so  as  to  deprive  her,  whether  covert  or 
sole,  of  the  personal  receipt  thereof  for  her  own  benefit,  then  the 
trust  hereinbefore  contained  in  her  favour,  so  far  only  as  con- 
cerns the  annual  produce  which  would  be  so  disposed  of,  shall 
thenceforth  cease ;  and  the  same  annual  produce,  but  subject 
and  without  prejudice  to  the  power  lastly  hereinbefore  contained 
shall,  during  the  remainder  of  her  life,  be  applied  by  my  said 
ti-ustees  or  trustee  in  such  sums,  at  such  periods  and  in  such 
manner  as  they  or  he  shall,  in  their  or  his  absolute  discretion, 
think  fit,  for  the  benefit  of  all  or  any  one  or  more  of  the  objects 
following ;  (namely),  my  same  daughter,  her  husband,  children, 
and  more  remote  issue,  and  the  persons  who,  if  she  were  dead 
without  having  had  any  issue,  and  without  having  exercised 
any  of  the  powers  of  appointment  hereinafter  given  to  her. 
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would  be  entitled  to  the  same  annual  produce  (c)  ;J  And  after  _^^^^ 
the  death  of  the  same  child,  In  trust  for  all  or  any  of  the  chil-  ^  ^^jf ^'^ilJf' 
dren  and  more  remote  issue  of  the  same  child  (such  more  remote  shau  appoint; 
issue  to   be  born  in  the  lifetime  of  the  same  child),  in  such 
manner  as  the  same  child  (and,  if  a  daughter,  notwithstanding 
coverture)  shall  by  deed  or  will  appoint ;  And,  in  default  of 
appointment,  Upon  trusts  and  subject  to  provisions  in  favour  —for  the 
of  the  children  of  the  same  child,  corresponding  with  the  trusts  dren,  by  re- 
and   provisions   hereinbefore   contained  in  favour  of  my  own  pr^^^is" 
children,  (exclusive  of  the  trusts  declared  by  this  proviso,)  but  tesStort'^* 
so  that  no  appointee  under  the  aforesaid  power  of  appointing  to  children; 
children   and   issue  shall  participate  in  the  unappointed  fund 
without  bringing  the  appointed  share  or  interest  into  hotchpot ; 
But  if  there  shall  not  be  any  child  of  the  same  child  who  shall  —for  the 

•  /■  5         7'?7Ti  *^'^*''^  abso- 

attam,  &c.  \_as  before,  in  respect  oj  testator  s  children],  then,  luteiy,  ifa 
if  the  same  child  shall  be  a  son,  In  trust  for  his  absolute  use, 

or,  if  the  same  child  shall  be  a  daughter.  In  trust  for  such  per if  a  daugh- 

sons,  and  in  such  manner,  as  she,  whether  sole  or  covert,  shall  persons  as 
by   her   last   will    appoint ;   And   in    default   of  appointment,  win  appoint ; , 
In  trust  for  such  persons,  exclusive  of  a  husband,  as  shall  at  —in  default, 

„     ,  .  for  her  next 

her  death  be  her  next  of  kin,  entitled,  as  such,  to  her  personal  of  kin. 
estate  under  the  statutes  for  the  distribution  of  the  personal 
estate  of  intestates,  and  in  the  proportions  in  which  they  would 
be  so  entitled.     And  I  declare  that  the  trusts  for  investing  Previous 

^    trust  for  in- 

and  varying  investments  hereinbefore  contained  shall  extend  to  vestment  to 

•'      °  extend  to 

each  share  to  be  retained  as  aforesaid,  but  shall  not  be  executed  chiws  set- 
during  the  life  of  the  child  of  mine  entitled  to  the  annual  pro-  qualified  by 
duce   of  such  share,  without  his  or  her  consent  in  writing,  child's  con- 
Provided  further,  that  if  any  child  or  children  of  mine  shall  ^^^^^  ^^ 
die  in  my  lifetime,  and  any  issue  of  such  child  or  children  children  dy- 

•'  '  •'  Ing  in  testa- 

respectively  shall  be  livins:  at  my  death,  then  the  share  which  t""^*  lifetime 

^  •'  ,  °  ...  subjected  to 

any  or  every  such  child  would,  if  living,  have  taken  of  my  said  the  trusts  of 
trust  fund  shall  be  subject  to  the  same  trusts  and  provisions  in  moiety. 
favour  of  the  children  of  the  same  child,  as  are  hereinbefore 
referentially  declared  of  a  moiety  of  the  share  of  each  child  of 

(c)  Since  the  decision  in  Tullett  v.  Armstrong  (4  M.   &  C.  392 ;  ante,  Married 
p.  201),  the  clauses  within  brackets  may  appear  to  savour  of  superabundant  ^o™*"- 
caution.     It  should  be  recollected,  however,  that  without  a  clause  of  cesser 
or  a  gift  over,  the  interests  of  women  are  during  discoverture  still  unpro- 
tected. 
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mine,  and  as  shall  be  capable  of  effect,  but,  so  subject,  shall 
follow  the  destination  of  the  residue  of  my  said  trust  fund. 
Provided  further,  that  my  said  trustees  or  trustee  shall 
have  power,  until  my  real  estate  shall  be  sold,  to  grant  leases 

thereof  for  any  term  not  exceeding years  in  possession,  at 

the  best  rent,  and  generally  to  manage  and  improve  the  same  at 
their  or  his  discretion ;  [And  to  compound  debts  and  demands, 
grant  indulgences  to  debtors,  and  submit  disputes  to  arbitration  ; 
And  to  give  receipts  for  money  paid  by  purchasers  and  others 
to  the  said  trustees  or  trustee,  which  receipts  shall  discharge 
the  persons  taking  the  same  from  liability  to  see  to  the  appli- 
cation of  the  money.]  Provided  further,  that  when  and  so 
often  as  a  vacancy  shall  occur  in  the  trusteeship  of  my  will,  by 
reason  of  any  of  my  said  trustees  or  their  successors  dying 
(whether  in  my  lifetime  or  after  my  death)  or  being  unwilling, 
incompetent,  or  unfit  to  act,  or  being  desirous  of  retiring  from 
the  office,  the  trustees  or  trustee  for  the  time  being  competent 
to  act,  whether  intending  to  continue  in  the  trust  or  not,  or,  if 
there  shall  not  be  any  such  trustee,  then  my  acting  executors  or 
executor  for  the  time  being,  or  my  administrators  or  adminis- 
trator for  the  time  being,  shall  have  power  to  nominate  a  trustee 
or  trustees  to  supply  the  vacancy  ;  and  thereupon  my  trust  pro- 
perty shall  vest  or  be  vested  in  the  old  jointly  with  the  new 
trustees  or  trustee,  or  in  the  new  trustees  solely,  as  the 
case  may  "require  :  Provided,  nevertheless,  that  the  original 
number  of  trustees  shall  not  by  the  execution  of  the  preceding 
power  be  increased  or  diminished,  but  each  new  trustee  shall  be 
nominated  to  fill  the  place  of  an  old  trustee.  [Or,  Provided 
FURTHER,  that  my  ti'ustees  or  trustee  for  the  time  being  shall 
have  power  to  add  to  or  decrease  from  time  to  time  the  original 
number  of  trustees,  so  as  the  number  be  not  raised  above  {Jive) 
nor  reduced  below  (^wo)].  I  appoint  the  said  \trustees~\  to  be 
executors   of  my  will,  and  request  each  of  them  to  accept  a 

legacy  of  £ ,  to  be  retained  at  the  end  of  three  calendar 

months  from  my  decease,  as  an  acknowledgment  for  the  trouble 
which  he  will  have  in  the  execution  of  my  will.  And  T  revoke 
all  former  wills  {d).    In  witness,  &c. 


As  to  clauses       ('^)  "^  papcr  duly  executed,  by  which  a  testator  disposes  of  the  whole  of 
of  revoca-        his  property,  is  a  total  revocation  of  all  previous  ivilh.     But  a  clause  of 
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revocation  is  useful  in  those  instances  in  which  the  intention  to  make  a  clause  re- 
new will  is  not  so  clearly  indicated  as  to  preclude  attempts  to  adopt  wholly  J°^^  ^yj^g 
or  partially  the  contents  of  former  wills,  as  part  of  the  testator's  disposition, 
since  a  will  may  he  composed  of  several  papers  of  different  dates,  each  pro- 
fessing to  he  the  will,  or  even  the  "  last  will,"  of  the  testator,  where  they 
are  capable  of  standing  together.  See  note  (w)  to  sect.  20  of  the  Wills  Act, 
ante,  p.  32.  An  express  clause  of  revocation  in  the  last  paper  of  course 
prevents  the  occurrence  of  any  such  question,  by  destroying  the  effect  of, 
and  consequently  removing  out  of  the  way,  any  and  every  prior  testamentary 
document. 
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No.  XVIII. 

Will  of  a  Married  Man,  providing  for  a  Wife,  and 
for  Adult  and  Infant  Children. — Devise  to  Wife 
during  Widowhood  of  Freehold  Dwelling-house, 
with  the  Use  of  the  Furniture,  SfC. — Devise  of  other 
Freehold  Property  to  Two  Sons  in  common  in  Fee, 
subject  to  a  Charge  in  aid  of  the  Personal  Estate. — 
Devise  of  other  Freehold  Property,  upon  Trusts  in 
favour  of  a  Married  Daughter,  for  Life  inalienably, 
and  her  Issue,  and  ultimately  upon  the  Trusts 
declared  of  the  residuary  Real  Estate. — Residue  of 
Real  and  Personal  Estate  vested  in  Trxistees  for 
Conversion  into  Money,  with  discretionary  Power 
to  postpone  Conversion,  and  Direction  as  to  Uncon- 
verted Estate;  Produce,  subject  to  a  Provision  for 
Wife  by  way  of  Annuity  (reducible  on  Marriage), 
given  to  Children  equally;  each  Child'' s  Share 
strictly  settled  on  such  Child  for  Life  inalienably, 
and  on  his  or  her  Issue,  with  Power  of  appointing 
a  Life  Interest  to  a  Husband  or  Wife. — Provisions 
for  Maintenance  and  Advancement,  Sfc,  with  an 
ultimate  Limitation  over  in  favour  of  the  other 
Children  and  their  Issue,  S^c. — Declaration  as  to 
Dower  of  Widow. — Devise  of  Mortgage  and  Trust 
Estates. — Powers  to  give  Receipts  and  appoint 
Trustees. — Appointment  of  Executors  and  Guar- 
dians. 

This  is  the  last  will  and  testament  of  me  [testator's 
Wines,  &c.  name,  residence  and  quality'].  I  bequeath  to  my  dear  wife 
°^  **  [name'],  absolutely,  all  the  wines,  liquors,  fuel  and  other  con- 

sumable stores  and  provisions  which  shall  belong  to  me  at  my 
Devise  of  decease.  I  devise  the  freehold  messuage  or  dwelling-house, 
dw^m'ifg-        "^i^-h  *^®  offices,  gardens,  and  the  actual  and  reputed  appurte- 

n»e^f  ftjrni-     iia^ces  belonging  thereto,  at  aforesaid,  now  in  my  own 

tare,  &c,  to     occupation,  together  with  the  use  and  enjoyment  therein  of  the 
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furniture,  pictures,  prints,  musical   instruments,  plate,   linen,  ^jjg^j^ 
china,  glass  and  other  household  effects  not  hereinbefore  be-  widowhood. 
queathed,  which  shall  be  in  or  about  the  same  at  my  decease, 
to  my  said  wife  [^name'],  during  her  life,  if  she  shall  continue 
my  widow,  she  insuring  and  keeping  the  same  insured  against 
loss  by  fire,  to  the  full  value  [or,  to  three-fourths  of  the  value], 
in  the  names  or  name  of  the  trustees  or  trustee  for  the  time 
being  of  this  my  will,  and  also  keeping  the  same  in  good  repair 
and  condition  (reasonable  wear  and  tear  excepted).     And  I  inventory  of 

t     11  •  Til  furniture, 

DIRECT  that  my  executors  shall  cause  an  inventory  to  be  taken  &c.  to  be 

of  the  chattels  comprised  in  the  preceding  bequest,  and  two 

copies  to  be  made  thereof,  and  respectively  signed  by  my  said 

wife  and  my  executors,  before  the  delivery  of  such  chattels  to 

her,  one  of  such  copies  to  be  delivered  to  her,  and  the  other 

to  be  kept  by  them.     I  devise  my  warehouse  adjoining  my  Devise  of 

dwelling-house,  my  four  cottages  now  in  the  several  occupa-  e^tatesfin- 

tions  of  [names'],  all  which  hereditaments  are  situate  at premUes  de- 

aforesaid,  also  the  said  freehold  messuage  or  dwelling-house  ^e*^fo°|^| 
now  in   my  own  occupation,  with   the   offices,   gardens   and  to  two  sons 

•^  r  '  7     o  jn  common  iii 

appurtenances  thereunto  belonging  (but  subject,  as  to  the  last-  fee,  charged 
mentioned  messuage  and  premises,  to  the  estate  of  my  said  wife  of  money  to 
therein  under  the  devise  hereinbefore  contained).  Unto  and  executors  in 
TO  THE  USE  of  my  sons  [name']  and  [n,ame~\,  as  tenants  in  personal 
common,  their  respective  heirs  and  assigns,  nevertheless  subject 
to  and  charged  with  the  payment  by  my  said  sons  respectively 

in  equal  moieties,  their  respective  heirs  or  assigns,  within 

calendar  months  next  after  my  decease,  unto  my  executors,  of 

the  sum  of  £ sterling,  with  interest  for  the  same  after  the 

rate  of  four  per  centum  per  annum  from  my  decease,  to  be 
applied  as  part  of  my  personal  estate  hereinafter  bequeathed. 
I  DEVISE  my  freehold  messuages  or  dwelling-houses,  with  the  Devise  of 
outbuildings,  gardens,  and  the  actual  and  reputed  appurtenances  how'^estates 
thereunto  belonging,  and  the  closes  or  parcels  of  land  held  foMhfufe 

therewith,  situate  at ,  now  in  the  occupation  of  [names'],  daughreTon 

with  their  actual   and  reputed  appurtenances,  to  the  use  of  forhersepa-^ 
[names'\,  their  executors,  administrators  and  assigns,  during  rate  and  in- 
the  life  of  my  daughter  [name],  the  wife  of  [name],  upon  the  "»«! 
trusts  following ;  (namely).  Upon  trust,  [if  my  said  daughter 
shall  be  married  at  my  decease,]  to  pay  the  rents  and  profits 
thereof,  as  and  when  the  same  shall  become  due,  and  not  by 
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—  way  of  anticipation,  into  her  own  hands  [during  her  then  cover- 
ture], for  her  separate  use,  independently  of  her  husband,  and 
for  which  rents  and  profits  her  receipts  alone  shall  be  discharges 
to  my  said  trustees;  [And  upon  further  trust,  immediately  after 
any  and  every  marriage  which  my  said  daughter,  whether 
married  at  my  decease  or  not,  shall  contract  after  my  decease, 
to  create  and  declare,  by  some  instrument  in  writing  under  the 
hands  of  my  said  trustees,  a  trust  of  the  rents  and  profits  thereof 
in  her  favour,  during  her  then  coverture,  for  her  separate  and 
inalienable  use,  similar  to  the  trust  lastly  hereinbefore  contained; 
And  upon  further  trust,  during  any  and  every  discoverture  of 
my  said  daughter,  to  pay  to  her  so  much  of  the  rents  and  profits 
thereof  as  would  not,  although  the  same  were  payable  to  her, 
be  by  her  act  or  default,  or  by  operation  of  law,  so  disposed  of 
as  to  prevent  her  personal  enjoyment  thereof;  and  to  apply  so 
much  of  the  rents  and  profits  thereof  as  would,  if  the  same  were 
payable  to  her,  be  disposed  of  as  last  aforesaid,  for  the  benefit 
of  all,  or  some,  or  one  of  her  children,  or  other  issue  for  the 
time  being  in  existence,  if  any,  or,  if  none,  of  the  person,  or 
some  or  one  of  the  persons,  who,  if  the  trusts,  powers  and  pro- 
visions hereinafter  contained  concerning  the  same  hereditaments 
in  favour  of  her  husband,  children  and  issue  had  failed  of  effect, 
would  be  entitled  to  the  same  rents  and  profits,  in  such  propor- 
tions, at  such  times,  and  in  such  manner  as  my  trustees  shall 
—with  power  think  fit ;]  And  I  empower  my  said  daughter,  by  her  will,  to 
appohit  a  life  appoint  to  Or  in  favour  of  her  present  or  any  future  husband 
anymwund;  ^7  last-meutioncd  hereditaments,  or  any  part  thereof,  for  his 
life,  or  for  any  estate  or  interest  determinable  on  or  before  his 
[anotiicr  death ;  [  Or,  I  empower  my  said  daughter,  whether  sole  or 
covert,  by  any  deed  or  deeds,  with  or  without  power  of  revoca- 
tion and  new  appointment,  or  by  her  last  will,  to  limit  the  said 
hereditaments,  or  any  part  thereof,  to  any  or  every  husband 
whom  such  daughter  shall  have  married,  or  be  about  to  marry, 
and  shall  actually  marry,  for  his  life,  in  remainder  expectant 
—and  to  upon  the  decease  of  the  said  daughter:]  And  I  also  empower 
my  same  daughter,  by  deed,  to  grant  leases  of  the  same  here- 
ditaments, or  any  part  or  parts  thereof,  for  any  term  or  terms 
of  years  not  exceeding  \^ttvent^-one^  years  in  possession,  at  the 
best  rent,  without  taking  any  fine  or  premium.  And,  after  the 
decease  of  my  said  daughter,  subject  to  any  appointment  in 
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favour  of  a  husband  to  be  made  by  her  as  aforesaid,  I  devise        — 
the  same  hereditameuts  To  such  use  or  uses,  for  such  estates,  — toherchu- 
and  in  such  manner  for  the  benefit  of  all  or  any  one  or  more  of  shall  appoint ; 
the  children  and  other  issue  of  my  said  daughter  (such  other 
issue  to  be  born  in  her  lifetime),  as  she,  by  any  deed  or  deeds, 
with  or  without  power  of  revocation  and  new  appointment,  or 
by  her  will,  shall  appoint;  And,  in  default  of  appointment,  To 

THE  USE  of  her  child,  if  only  one,  or  of  her  children,  in  equal  — tohe^chil- 
,  .n  1  .       n  .        ,  .1  dren  In  coni- 

shares,  if  more  than  one,  m  lee  simple,  with  cross  executory  moninfee, 
limitations  of  the  shares  original  and  accruing  of  each  of  the  executory 
same  children,  in  the  event  of  his  or  her  dying  under  the  age    '™ 
of  twenty-one   years  without  having  married,  to  the  use  of 
the  others  in  equal  shares,  and  the  other  in  fee  simple;  with 
a  limitation  over  of  the  entirety,  in  the  event  of  there  not  being 
any  child  of  my  same  daughter,  or  not  any  such  child  who  shall 
attain  the  said  age  or  marry,  To  the  use  of  my  said  sons  _to  trustees 
[^names'],  their  heirs  and  assigns,  to  be  disposed  of  as  part  of  Jhe^trust^"" 
the  residue  of  my  real  estate  hereinafter  devised,  according  to  onhe'resu'^*''^ 
the  then  subsisting  trusts  of  such  residue.     I  devise  all  the  f^"^*'^^ 
real  estate  not  hereinbefore  devised,  to  which  I  shall  be  entitled,  Devise  of 
or  over  which  I  shall  have  any  disposing  power  at  my  decease  real  and  per- 
(except  estates  vested  in  me  as  trustee  or  mortgagee),  and  I  tolrustees'- 
BEQUEATH  the  residue  of  the  personal  estate  to  which  I  shall 
be  then  entitled  (including  the  furniture  and  effects  whereof 
the  use  and  enjoyment  are  hereinbefore  given  to  my  said  wife, 
subject  to  her  interest  therein  under  such  gift),  unto  and  to  the 
use  of  the  said  [^names^,  their  heirs,  executors,  administrators 
and  assigns  respectively,   Upon  trust  to   sell  my  said  I'eal  —to  sen  and 
estate,  and  so  much  of  my  said  residuary  personal  estate  as 
shall  be  of  a  saleable  nature,  together  or  in  parcels,  by  public 
auction  or  private  contract,  with  liberty  to  make  any  special  or 
other  conditions  as  to  the  title  or  evidence  of  title,  or  otherwise, 
and  to  buy  in  the  premises  at  any  sale  by  public  auction,  and 
to  rescind,  either  on   terms  or  gratuitously,  any  contract  for 
sale,  and  to  resell  without  being  answerable  for  any  consequent 
loss ;   and  to  get  in  the  rest  of  my  residuary  personal  estate,  —to  invest 
and  to  dispose  of  the  net  moneys  to  arise  from  such  real  estate  payll^g^'debts^ 
and  residuary  personal  estate,  after  payment  thereout  of  my  ^'^' 
just  debts,  and  funeral  and  testamentary  expenses,  and  the  ex- 
penses incident  to  the  execution  of  the  preceding  trust,  according 
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to  the  trusts  hereinafter  declared  concerning  the  same;  Nevei'- 
theless,  I  give  to  my  trustees  discretionary  authority  to  postpone 
the  sale  of  all  or  any  part  of  my  residuary  real  estate,  and  the 
getting  in  of  such  parts  of  my  residuary  personal  estate  as  shall 
consist  of  stocks,  funds,  shares  or  securities  of  any  description 
whatever,  for  such  period  as  to  them  shall  seem  expedient  [_or, 
until  some  one  or  more  of  the  persons  beneficially  entitled  in 
possession  to  any  share  or  shares  of  the  trust  premises  shall  in 
writing  require  the  sale  and  getting  in  thereof]  ;  and  also  to 
let  from  year  to  year,  or  for  any  term  not  exceeding  [set^ew] 
years  in  possession,  at  the  best  rent,  and  to  manage  at  their 
discretion,  the  unsold  real  estate  ;  But  I  declare  that,  from  the 
time  of  my  decease,  the  unsold  real  estate,  and  outstanding  per- 
sonal estate,  shall  be  subject  to  the  trusts  hereinafter  declared 
concerning  the  said  net  moneys ;  and  the  rents,  interest  and 
yearly  produce  thereof  shall  be  deemed  annual  income  for  the 
purposes  of  such  trusts,  and  such  real  estate  shall  be  transmissible 
as  personal  estate,  and  be  considered  as  converted  in  equity. 
I  DIRECT  my  trustees  to  stand  possessed  of  the  net  moneys  to 
arise  as  aforesaid.  Upon  trust,  thereout,  in  the  first  place,  to 
pay  unto  my  said  wife  an  annuity  of  £ — —  during  her  life, 
by  four  equal  quarterly  payments,  the  first  of  such  quarterly 
payments  to  be  made  at  the  expiration  of  three  calendar  months 
from  my  decease ;  But  I  direct  that,  in  the  event  of  my  said 

wife  marrying  again,  the  said  annuity  of  £ hereinbefore 

made  payable  to  her  shall  be  reduced  to  an  annuity  of  £ , 

such  reduced  annuity  to  be  payable  quarterly,  and  the  first 
reduced  payment  to  be  made  on  the  quarterly  day  of  payment 
which  shall  happen  next  after  the  marrying  again  of  my  said 
wife.     And  I  also  direct  that  a  proportionate  part  of  the  said 

annuity  of  £ or  £ ,  as  the  case  may  be,  shall  be  paid 

down  to  the  day  of  the  death  of  my  said  wife.  And  I  empower 
my  trustees  if  they  shall  think  fit,  out  of  the  same  trust-moneys, 
to  appropriate  a  sum  sufficient  at  the  period  of  appropriation 
as  a  fund  for  answering  the  said  annuity  to  my  said  wife,  by  in- 
vesting the  same  sum  in  the  purchase,  in  their  names,  of  Three 
per  Cent.  Bank  Annuities;  And  I  declare,  that,  from  and  after 
such  appropriation,  the  residue  of  the  same  trust-moneys  shall 
be  liberated  fi'om  the  trust  for  payment  of  the  said  annuity; 
but  the  appropriated   fund  shall  (without  prejudice  to  the  said 
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annuity)  be  subject  to  the  trusts  hereinafter  declared  concerning        — 

the  same  trust-moneys  ;   And  subject  to  the  trust  aforesaid,  —to  divide 
Upon  trust  to  divide  the  same  trust-moneys  among  all  my  among  the 
children  in  equal  shares ;   But  subject  to  the  trusts  follow-  cMidren^ 
ing :    (namely),   as    to   the    yearly   income   of    the    share   of  f,*'"*"^' 
each  son  accruing  due  in  his  lifetime,    Upon  trust  to  pay  the  share  of 

®  '  ^   ''     each  child  ; 

to  him  so  much  of  the  same  yearly  income  as  would  not,  -inaiieii- 
although  the  same  were  payable  to  him,  be  by  his  act  or  interest 
default,  or  by  operation  of  law,  so  disposed  of  as  to  prevent  ^^^. 
his  personal  enjoyment  thereof,  and  to  apply  so  much  thereof 
as  would,  if  the  same  were  payable  to  him,  be  disposed 
of  as  last  aforesaid,  for  the  benefit  of  his  wife,  children 
and  other  issue  for  the  time  being  in  existence,  or  some 
one  or  more  of  those  objects,  if  any,  or,  if  none,  of  the  person, 
or  some  one  or  more  of  the  persons,  who,  if  the  trusts,  powers 
and  provisions  hereinafter  contained  concerning  the  same  share, 
in  favour  of  his  wife,  children  and  issue,  had  failed  of  effect, 
would  be  entitled  to  the  same  income,  in  such  proportions,  at 
such  times,  and  in  such  manner  as  my  trustees  shall  in  their 
discretion  think  fit ;  And  as  to  the  yearly  income  of  the  share 
of  each  daughter  accruing  due  in  her  lifetime.  Upon  trust, 
during  any  and  every  her  coverture,  to  pay  the  same  yearly 
income,  as  and  when  the  same  shall  become  due,  and  not  by 
way  of  anticipation,  into  her  own  hands,  for  her  separate  use, 
independently  of  her  husband,  for  which  yearly  income  her 
receipts  shall  be  discharges  to  my  trustees ;  And  upon 
FURTHER  TRUST,  during  any  and  every  her  discoverture,  to 
pay  her  so  much  of  the  same  yearly  income  as  would  not, 
although  the  same  were  payable  to  her,  be  by  her  act  or 
default,  or  by  operation  of  law,  disposed  of  so  as  to  prevent  her 
personal  enjoyment  thereof,  and  to  apply  so  much  of  the  same 
yearly  income  as  would,  if  the  same  were  payable  to  her,  be 
disposed  of  as  last  aforesaid,  for  the  benefit  of  all,  or  some, 
or  one  of  her  children,  or  other  issue  for  the  time  being  in 
existence,  if  any,  or,  if  none,  of  the  person,  or  some  or  one  of 
the  persons,  who,  if  the  trusts,  powers  and  provisions  here- 
inafter contained  concerning  the  same  share,  in  favour  of  her 
husband,  children  and  issue,  had  failed  of  eiFect,  would  be  en- 
titled to  the  same  yearly  income,  in  such  proportions,  at  such 
times,  and  in  such  manner  as  my  trustees  shall  think  fit ;  And 
w.  T 
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— children 
and  issue,  as 
parent  shall 
by  deed  or 
will  appoint ; 


— children 
equally,  with 
benefit  of 
accruer ; 


— testator's 
other  chil- 
dren equally. 

Tower  for 
child  to  ap- 
point a  life 
Interest  to  a 
husband  or 
wife. 


Jfaintenance 
and  advance- 
ment of 
grand- 
children and 
remoter 
issue. 
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as  to  the  capital  of  the  share  of  each  child  of  mine,  and  the 
yearly  income  thereof  to  accrue  due  after  his  or  her  decease, 
Upon  such  trust  or  trusts  for  the  benefit  of  all  or  any  one 
or  more  of  the  children  and  other  issue  of  my  same  child  (such 
other  issue  to  be  born  in  his  or  her  lifetime),  as  my  same  child, 
by  any  deed  or  deeds,  with  or  without  power  of  revocation  and 
new  appointment,  or  by  his  or  her  will,  shall  appoint ;  And,  in 
default  of  such  appointment.  In  trust  for  my  grandchild,  if  only 
one,  or  my  grandchildren  equally,  if  more  than  one,  issue  of  my 
same  child ;  but,  on  the  death  of  each  grandchild,  who,  being 
a  son,  shall  die  under  the  age  of  twenty-one  years,  or,  being  a 
daughter,  shall  die  under  that  age,  without  having  been  mar- 
ried, as  well  the  share  originally  given,  as  the  shares  accruing 
under  this  cross  executory  trust  to  such  grandchild,  shall 
accrue  to  the  other  grandchildren  equally,  or  to  the  other 
grandchild :  but  no  grandchild,  in  whose  favour  an  appoint- 
ment shall  be  made  under  the  power  last  aforesaid,  shall  parti- 
cipate in  the  unappointed  fund,  without  bringing  the  appointed 
interest  into  hotchpot ;  And  if  no  grandchild,  being  a  son,  shall 
attain  the  age  of  twenty -one  years,  or,  being  a  daughter,  shall 
attain  that  age  or  be  married,  then  In  trust  for  my  other 
children  in  equal  shares.  And  I  empower  each  child  of  mine, 
by  his  or  her  will,  to  appoint  to  or  in  favour  of  his  or  her  wife 
or  husband  the  whole  or  any  part  of  the  yearly  income  of  his 
or  her  share  for  the  hfe  of  such  wife  or  husband,  or  for  any 
interest  determinable  on  or  before  the  death  of  such  wife  or 
husband.  And  I  empower  my  trustees  to  apply  for  the  main- 
tenance and  education,  or  otherwise  for  the  benefit  of  each 
grandchild  or  more  remote  issue,  during  his  or  her  minority, 
the  whole  or  any  part  of  the  income  of  the  share  to  which 
such  grandchild  or  issue  shall  be  entitled  in  possession;  and 
the  unapplied  income,  if  any,  shall  be  accumulated,  and  the 
accumulations  be  subject  to  the  like  power,  and,  so  subject, 
shall  form  part  of  the  capital  of  the  share  whence  the  same 
income  shall  have  arisen.  And  I  empower  my  trustees  to 
apply,  for  the  advancement,  or  otherwise  for  the  benefit,  of 
each  grandchild,  any  part  or  parts,  not  exceeding  in  the 
whole  one-half,  of  the  capital  of  the  share  to  which  such  grand- 
child shall  be  entitled,  either  in  possession  or  in  reversion  imme- 
diately expectant  on  a  prior  life  interest,  but  no  such  application 
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of  a  reversionary  share  shall  be  made,  without  the  previous        — 
consent  in  writing  of  the  person  on  whose  death  such  prior 
interest  shall  be  determinable.     And  I  empower  my  trustees  Maintenance 

.  1  •        n       ^^^  advance- 

to  apply,  for  the  maintenance  and  education,  or  otherwise  tor  mentoftes- 

the  benefit,  of  each  child  of  mine  who  shall  be  an  infant  at  my  dren ; 

deceas'e,  during  his  or  her  minority,  the  whole  or  any  part  of 

the  income' of  his  or  her  share;  and  the  unapplied  income,  if 

any,  shall  be  accumulated,  by  investing  the  same  in  manner 

hereinafter  directed  with  respect  to  the  share  of  each  of  my 

children,  and  the  accumulations  shall  be  subject  to  the  like 

power,  and,  so  subject,  shall  form  part  of  the  capital  of  the 

share   whence   the  same   income   shall  have  arisen.     And  I 

EMPOWER  my  trustees,  notwithstanding  the  trusts  hereinbefore 

declared  of  the  share  of  each  child  of  mine,  to  apply,  at  any 

period  or  periods  of  the  life  of  each  such  child,  for  his  or  her 

advancement,  or  otherwise  for  his  or  her  benefit,  any  part  or 

parts,  not  exceeding  in  the  whole  one-half,  of  the  capital  of  his 

or  her   share.     And   I   declare   that  the  maintenance   and  —extended 

to  accruing 

advancement  clauses  hereinbefore  contained  shall  apply  as  well  shares,  and 

••11  11  /.        subjected  to 

to  accruing  as  to  original  shares,  and  that  such  clauses,  so  far  the  power  of 
as  they  relate  to  grandchildren  and  remoter  issue,  shall  be  sub-  among  issue. 
ject,  in  respect  of  shares  taken  under  any  exercise  of  the  power 
of  appointing  to  grandchildren  and  remoter  issue  hereinbefore 
contained,  to  the  same  power.     I  direct  my  trustees  to  invest  Direction  as 
the  share  of  each  child  of  mine,  in  the  names  of  my  trustees,  ment  of  chii- 
in  or  upon  the  public  funds  or  securities  of  the  United  Kingdom,    "^  *  *  ^^^' 
or  on  mortgage  of  freehold,  copyhold,  or  leasehold  estates  in 
England,  Wales,  [or  Ireland],  or  upon  the  bonds  or  debentures 
of  any  railway  company  in  England  at  the  time  of  the  invest- 
ments   respectively    paying    dividends,    with    liberty   for    my 
trustees  to  change  the  investment  from  time  to  time  for  any 
other  or  others  of  the  description  aforesaid ;  but  while  any 
trust  of  the  income  of  such  share  shall  be  subsisting  for  the 
life  of  such  child,  or  of  his  or  her  wife  or  husband,  no  such 
change  shall  be  made  without  the  previous  consent  in  writing 
of  the  person  on  whose  death  such  trust  shall  be  determinable, 
unless  such  person  shall  be  an  infant  [^or,  but  during  the  life  of 
such  child,  being  adult,  no  such  change  shall  be  made  without 
his  or  her  previous  consent  in  writing] ;  and  I  declare  that  this 
direction  to  invest,  and  power  to  change  the  investment,  shall 

T  2 
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Powers  to  be 
exerciseable 
by  females 
notwith- 
standing co- 
verture. 
Shares  accru- 
ing to  testa- 
tor's children 
subjected  to 
the  trusts  of 
their  original 
shares. 

Provision  to 
t«stator's 
wife  to  be  in 
satisfaction 
of  dower. 

^substitution 
of  grand- 
children for 
children  of 
testator  pre- 
deceasing 
him. 


Devise  of 
mortgage 
and  trust 
estates. 

Beceipts  of 
trustees  to  be 
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extend  to  the  unapplied  income  hereinbefore  directed  to  be 
accumulated.  I  declare  that  females  to  whom  powers  of 
appointing  or  consenting  are  hereby  given,  shall  be  competent 
to  exercise  such  powers,  notwithstanding  coverture.  And  I 
SUBJECT  the  share  or  shares  which,  under  the  ultimate  trusts 
hereinbefore  declared  concerning  the  original  share  of  each  of 
my  children,  each  or  any  other  child  of  mine  shall  eventually 
take,  to  all  the  trusts  and  provisions  herein  contained  concern- 
ing the  original  share  of  such  other  child,  inclusively  of  this 
clause.  I  DECLARE  (a)  that  the  provision  hereinbefore  made 
for  my  said  wife  is  in  satisfaction  of  the  dower  and  thirds,  if 
any,  to  which  she  shall  be  entitled  out  of  any  real  estate  of 
mine.  I  declare  that  if  any  child  of  mine  shall  die  in  my 
lifetime,  and  any  issue  of  such  child  shall  be  living  at  ray 
decease,  then  the  shares,  as  well  accruing  as  original,  to  which 
the  child  so  dying  would,  if  living  at  my  decease,  have  been 
entitled  under  the  trusts  aforesaid,  shall  be  held  by  my  trustees 
upon  such  trusts  and  subject  to  such  provisions  as  the  same 
would  have  been  held  if  such  child  had  died  immediately  after 
my  decease.  I  devise  all  the  real  estates  which  at  my  decease 
shall  be  vested  in  me  as  mortgagee  or  trustee  to  my  said 
trustees  [^names^,  subject  to  the  equities  affecting  the  same 
respectively  (i).     I  declare  that  the  receipts  of  my  trustees 


General  de- 
vise carries 
trust  and 
mortgage 
estates, 
when. 


(a)  See  the  Dower  Act,  3  &  4  Will.  4,  c.  105,  ss.  7—9. 

(J)  It  is  now  settled,  that  a  general  devise  will  carry  estates  vested  in 
the  testator  as  trustee  or  mortgagee  {BainbHdge  v.  Lord  Ashivrton,  2  Y. 
&  C.  Ex.  347  ;  Langford  v.  Auger,  4  Ha.  313 ;  Greenwood  v.  Wakeford, 
1  Be.  576),  unless  a  contrary  intention  be  evinced  by  the  nature  of  the 
limitations  or  by  the  purposes  to  which  the  devised  property  is  subjected; 
as  where  the  devise  is  to  uses  in  strict  settlement  (^Thompson  v.  Grant, 
4  Mad.  438),  or  for  an  estate  in  fee,  subject  to  an  executory  limitation  over, 
or  the  devised  estate  is  directed  to  be  sold  (  Wally.  Bright,  IJ.  &  W.  494; 
Ex  parte  Marshall,  9  Sim.  555),  or  is  charged  with  debts,  annuities  or 
legacies  {Roe  v.  Reade,  8  T.  R.  119;  Lord  Brayiroke  v.  InsMp,  8  Ves. 
417 ;  Ex  parte  Morgan,  10  Ves.  101 ;  Dimes  v.  Grand  Junction  Canal 
Company,  9  Q.  B.  4G9),  or  is  otherwise  disposed  of  in  a  manner  inappro- 
priate to  trust  and  mortgage  estates  {Re  Finney's  Estate,  3  Gif.  465  ;  see 
also  Hawkins,  Constr.  Wills,  35;  and  the  notes  to  Lord  Brayiroke  v. 
InsUp,  in  Tud.  L.  C.  R.  P.  876).  There  may  be  cases  in  which  a  trust 
estate  would  not  pass,  but  the  legal  estate  in  a  mortgage  would  {Re 
Stevens'  Will,  L.  R.,  6  Eq.  597). 
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shall  exonerate  purchasers  and  others  paying  or  transferring  ^ig^ijli^to 
moneys  or  funds  to  such  ti-ustees  by  virtue  of  my  will  from  all  purchMers 

'>  J  ,/  ond  others. 


A  devise  of  all  the  testator's  property  to  his  wife  for  her  sole  use  for  Trust  estates. 
ever  has  been  held  not  to  pass  trust  estates,  on  the  ground  that  the  words 
created  a  trust  for  separate  use  {Lindsell  v.  TliacTier,  12  Sim.  178);  but 
in  Lewis  v.  Mathews  (L.  K.,  2  Eq.  177),  a  devise  of  all  the  testator's  pro- 
perty to  a  feme  sole,  her  heirs,  executors,  administrators  and  assigns,  for 
her  and  their  own  sole  and  absolute  use,  was  held  to  include  trust  estates. 
And  a  general  devise  "  to  A.  B.,  his  heirs,  executors  and  administrators, 
for  his  and  their  own  use  and  benefit,"  was  held  to  pass  real  estate  vested 
in  the  testator  as  trustee  {Sharpe  v.  Sharpe,  12  Jur.  598).  The  mere 
fact  of  the  devisees  in  fee  being  made  tenants  in  common  will  not,  it 
seems,  exclude  trust  estates,  though  it  is  more  usual  and  convenient  to  vest 
such  estates  in  the  devisees  jointly  in  order  that  they  may  devolve  to  the 
survivor.  (See  Ex  parte  Whitacre,  KoUs,  22  July,  1807,  cited  1  Sand. 
Uses,  421,  n.)  Nor  does  the  circumstance  of  the  testator  having  reserved 
to  the  devisee  a  general  power  of  appointment  exclude  trust  estates  {Ea; 
parte  Sham,  8  Sim.  159). 

A  point  which  has  been  much  discussed  is,  whether  the  legal  estate  in  The  legal 
mortgaged  lands  will  pass  by  the  words  "  mortgages  "  or  "  securities  for  ^OTtgaged 
money."     The  negative   was   determined  in   the  cases  of   Sylvester  v.  land  passes 
Jarman  (10  Pri.  76),  and  Galliers  v.  Moss  (9  B.  &  C.  267);  but  in  the  "Securities  ^ 
two  subsequent  cases  of  Ex  parte  Barher  {o  Sim.  451),  koA.  Mather  y.  for  money," 
Thomas  (6  Sim.  115,  10  Bing.  44),  the  words  in  question  were  held  to  gages." 
carry  such  estate ;  the  Court,  in  both  these  cases,  relying  much  on  the  fact 
of  the  word  "  heirs  "  occurring  as  a  word  of  limitation  appended  to  the 
devise  in  question  (but  see  5  De  G.  &  S.  647).    It  is  now  settled  that  if 
securities  are  given,  the  mortgaged  estate  will  pass,  but  in  a  will  dated 
before  1838  it  is  of  course  necessary  that  the  mortgage  precede  the  will;  and 
whatever  the  date  of  the  will,  if  the  money  merely  is  given,  the  estate  will 
not  pass  {Re  FieWs  Mortgage,  9  Ha.  414;  Re  Xing's  Mortgage,  5  De  G. 
&  S.  644;  Knight  v.  Robinson,  2  K.  &  J.  503;  Rippen  v.  Priest,  18C.B,, 
N.  S.  308)  ;  though  in  some  cases,  where  the  due  execution  of  the  trust 
required  that  the  devisee  should  have  complete  dominion  over  the  estate, 
the  words  "  all  moneys  upon  mortgage  "  have  been  held  to  pass  the  legal 
estate  in  the  mortgaged  lands  {Doe  v.  Bennett,  6  Exch.  892;  20  L.  J., 
Exch.  323;  see  also  Re  Arrowsmith's  Trusts,  6  W.  R.  642;  Hawkins, 
Constr.  Wills,  48).     The  broad  principle  governing  all  these  cases  is,  that 
the  testator  intended  to  place  his  devisee,  the  object  of  his  bounty,  in  his 
own  position,  and  to  enable  him  to  compel  payment  of  the  mortgage  debt 
by  giving  him  the  legal  estate  in  the  mortgaged  lands. 

Where  an  outstanding  trust  or  mortgage  estate  remains  in  the  testator  Suggestion 
after  the  trusts  or  incumbrances  affecting  it  have  been  satisfied,  it  is  often  ^se^'of  tnist 
expedient  to  devise  the  property  directly  to  the  cestui  que  trust  or  mort-  ^""^  mort- 
gagor,  instead  of  vesting  it  in  the  trustees  of  the  will,  by  which  means  the 
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—        liability   in   respect   of  the    application   thereof.     I   appoint 

Inames  and  descriptions^  to  be  trustees  of  this  my  will  for  all 


Cooke  V. 
Crawford. 


TUleyv. 
Woliten- 
holme. 


Trust  estates,  necessity  of  a  further  conveyance  is  avoided :  but  this  does  not  now  apply 
to  a  mortgage  for  a  term  of  years,  which,  when  satisfied,  becomes  extin- 
guished by  the  operation  of  the  important  Act  of  8  &  9  Vict.  c.  112,  for 
rendering  the  assignment  of  satisfied  terms  unnecessary.  And  where  a 
mortgage  debt  is  specifically  bequeathed,  the  estate  charged  with  the  debt, 
whether  in  fee  or  for  years,  should  be  expressly  devised  to  the  legatee. 

If  the  case  of  Coohe  v.  Crawford  (13  Sim.  91)  were  rightly  decided,  it 
would  behove  a  testator  to  pause  before  he  devised  estates  vested  in  him  as 
trustee,  since  it  was  there  held,  that  a  trust  for  sale  of  lands  which  had 
been  devised  to  A.  and  his  heirs  upon  trust  to  be  sold  could  not  be  executed 
by  a  devisee  of  A.  But  "  the  decision  in  that  case  has  been  often  under- 
stood as  going  far  beyond  what  it  really  imported.  There  is  no  doubt  that 
a  trustee  can  devise  a  trust  estate;  but  the  question  in  every  case  is 
whether  the  devise  is  in  accordance  with  the  title  under  which  the  tmstee 
holds"  {Per  V.-C.  Parher  in  Wilson  v.  Bennett,  5  De  G.  &  S.  479).  The 
doctrine  of  Cooke  v.  Crawford  will  not  be  extended  (3  K.  &  J.  590),  and 
the  case  of  Titley  v.  Wolstenlwlme  (7  Be.  425),  happily  has  removed  much 
of  the  apprehension  which  Cooke  v.  Crawford  at  first  excited.  In  Titley 
V.  Wolstcnholme  real  and  personal  estate  were  devised  and  bequeathed  to 
trustees,  their  heirs,  executors,  administrators  and  assigns,  upon  certain 
tmsts,  which  the  testator  repeatedly  declared  were  to  be  exercised  by  them, 
and  the  survivors  and  survivor  of  them,  and  his  or  her  assigns.  The  sur- 
vivor of  the  trustees  devised  and  bequeathed  the  trust  estates  to  certain 
trastees,  upon  the  trusts  of  the  original  will ;  and  the  question  was, 
whether  this  was  a  breach  of  trust.  Lord  Langdale,  M.  R.,  decided  in  the 
negative.  This  case,  therefore,  has  established,  that  where  a  trust  for  sale, 
or  any  other  trust  involving  the  exercise  of  discretion,  is  limited  to  a  person, 
his  heirs  and  assigns,  such  trust  may  be  executed  by  a  devisee  of  the  trustee, 
and  is  not  restricted  to  heirs  properly  so  called ;  this  decision  was  expressly 
followed  in  Hall  v.  May  (3  K.  &  J.  585) ;  and  the  practice  of  inserting 
a  general  devise  of  trust  estates  of  inheritance  is  now  re-established  (4  Dav. 
Conv.  by  Waley,  53). 

It  may  be  useful,  in  concluding  this  note,  to  draw  attention  to  the  fact 
(which  is  often  overlooked),  that  the  inquiry,  whether  trust  estates  do  or 
do  not  pass  by  a  devise,  arises  only  where  there  is  an  existing  outstanding 
legal  estate  sufficient  to  carry  with  it  the  right  to  recover  the  possession ; 
for  if  the  estate  has  been  so  long  outstanding,  or,  to  speak  more  distinctly, 
if  the  trustee  has  been  so  long  out  of  possession,  that  the  property  has  be- 
come irrecoverable  by  him  under  the  Statute  of  Limitations  (3  &  4  Will.  4, 
c.  27),  his  estate  must  be  considered  to  have  ceased,  and  the  legal  owner- 
ship to  have  become  identified  with  the  possession.  On  this  point  see  Doe 
v.  Phillijjs  (10  Q.  B.  130;  16  L.  J.,  Q.  B.  270  ;  11  Jur.  692)  ;  the  notes 
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the  purposes  thereof.     I  declare  that  if  the  said  trustees,  or  „     — - 

i:       r  '  Power  to  ap- 

either  of  them,  shall  disclaim,  or  if  they  or  either  of  them,  or  point  new 

'  '  •'  trustees. 

any  trustees  or  trustee  to  be  appointed  under  this  clause,  or  by 
a  court  of  competent  jurisdiction,  or  otherwise  according  to 
law,  shall  die,  whether  in  my  lifetime  or  afterwards,  or  shall 
become  incompetent  or  unfit  to  act  as  trustees  or  trustee  of  my 
will,  or  shall  cease  to  reside  in  England  or  Wales,  or  shall 
desire  to  retire  from  the  trusteeship,  it  shall  be  lawful  for  such 
child  or  children  of  mine  as  shall  for  the  time  being  be  living 
and  of  the  age  of  twenty-one  years,  or  the  major  part  of  such 
children,  if  any,  or  if  there  shall  not  be  any  such  child,  then 
for  my  said  wife  during  her  widowhood,  and  after  her  decease 
or  second  marriage  for  the  trustees  or  trustee  for  the  time  being 
of  my  will  competent  to  act,  whether  disclaiming  or  declining 
further  to  act  or  not,  or  if  none,  for  my  proving  executors  or 
executor  for  the  time  being,  or  my  administrators  or  adminis- 
trator for  the  time  being,  by  any  instrument  in  writing,  to 
appoint  any  person  or  persons  to  be  trustee  or  trustees  in  the 
place  of  the  trustee  or  trustees  disclaiming,  dying,  or  declining 
or  becoming  incompetent  or  unfit  to  act,  or  desiring  to  retire 
from  the  trusteeship:  And  I  further  declare  that  the  Powers  given 
clauses  hereinbefore  contained  naming  or  referring  to  "my  named ex^ 
trustees"  shall  extend  and  be  applied  to  the  trustees  or  trustee  tm^tees^tor 
for  the  time  being  of  my  will.  I  appoint  my  said  wife,  during  ^eL"™* 
her  widowhood,  and  the  said  [namesl,  to  be  executors  of  my  Appointment 

of  executors 

will  and  guardians  of  my  infant  daughter.     Lastly,  I  revoke  and  guar- 
all  former  wills,  declaring  this  writing  alone  to  express  the 
whole  of  my  will.     In  witness,  &c. 

to  Nepean  v.  Boe  and  Taylor  v.  Horde,  in  2  Smith,  L.  C.  611,  652  ;  and 
some  remarks,  13  Jur.  (pt.  2),  2. 
And,  on  devises  by  mortgagees  and  trustees,  see  1  Jarm,  Wills,  chap.  21. 
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Will  of  a  Married  Man,  disposing  of  Real  and 
Personal  Estate  in  favour  of  his  Wife  and  Children. 
— Devise  of  Part  of  the  Real  Estate  to  Testator's 
Children  in  Fee,  giving  them  a  Power  of  Appoint- 
ment, and  securing  the  Rents  for  the  separate  Use 
of  Daughters  ;  of  other  Part  to  a  married  Daughter, 
and  her  Husband,  successively  for  Life,  and  her 
Children  in  Fee ;  of  other  Part  to  a  Son  and  his 
Wife,  successively  for  Life,  and  their  Children 
in  Fee ;  of  other  Part  to  a  Son  for  Life, 
then  to  his  Sons  successively  in  Fee,  by  way  of 
Executory  Devise,  with  a  Limitation  over  to  his 
Daughters ;  of  other  Part  to  Testator's  Wife  during 
Widowhood,  then  to  Trustees  for  Sale,  with  Power 
to  concur  with  the  Wife  in  a  Sale. — Devise  of 
Residue  of  Freehold  and  Leasehold  Estate,  to 
Trustees  for  Sale,  with  full  discretionary  Powers 
as  to  the  Mode  and  Terms  of  Sale,  and  the 
Management  in  the  meantime.— Copyhold  Estates 
are  subjected  to  the  same  Dispositions,  with  Power 
for  Trustees  to  appoint  the  same  to  Purchasers. — 
Permission  to  Wife  to  occupy  Dwelling-house,  SfC. 
during  Widowhood;  Specific  and  Pecuniary  Be- 
quests to  Wife. — Bequest  of  Residuary  Personal 
Estate  to  Trustees  to  be  converted,  with  particular 
Powers  and  Provisions  applicable  to  Contingent 
and  Reversionary  Property,  Annuities  and  other 
determinable  Investments. — Produce  of  Residuary 
Real  and  Personal  Estate  to  be  invested,  and  Income 
paid  to  Wife  during  Widowhood ;  Capital  to  Chil- 
dren equally,  but  so  as  to  postpone,  as  far  as  may 
be,  the  Vesting  till  Twenty-five. —  Ultimate  Trust 
{subject,  as  to  Part,  to  Wife's  Appointment)  for 
Testator's  Brothers  and  Sisters,  and  their  Issue  per 
Stirpes. —  Gifts  to  Wife,  to  be  accepted  in  lieu  of 
Dower. — Provision  for  letting  in  the  Families  of 
Testator's  Children  dying  in  his  Lifetime. — Settle- 
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ment  of  Daughters'  Shares  upon  them  and  their 
Issue  ;  with  a  special  Provision  for  their  Protection, 
and  a  Power  to  appoint  Life  Interests  to  Husbands. 
— Provisions  for  Maintenance  and  Advancement  of 
Infant  Legatees  generally.  — Annuity  to  Wife 
marrying  again. — Devise  of  Mortgage  and  Trust 
Estates.  —  Power  to  give  Receipts  and  appoint 
Trustees. — Appointment  of  Executors  and  Guar- 
dians. 
This  is  the  last  will  and  testament  of  me,  [testator's 
name,  residence  and  qualityX     I  devise   all   the   freehold  Devise  to 

'  ,        ..  n  uses  to  pre- 

hereditaments  in  the  parish  of  ,  in  the  county  of ,  to  vent  dower 

/.    1  .  •^^  /•  1      •         in  favour  of 

which  I  am  entitled  at  the  date  of  this  my  will  (m  exclusion  the  testator'* 
of  any  hereditaments  in  the  said  parish  which  I  shall  acquire 
subsequently  to  that  date),  with  their  actual  and  reputed  appur- 
tenances. To  such  persons,  for  such  estates,  and  in  such  manner 
as  my  eldest  son  [namel,  shall  by  any  deed  or  writing,  not 
testamentary,  appoint;  And  in  default  of  appointment,  To  him 
and  his  assigns  for  his  life,  without  impeachment  of  waste ; 
with  remainder,  on  the  determination  of  his  estate  in  his  life- 
time. To  my  executors  and  administrators  during  his  life,  in 
trust  for  him  and  his  assigns ;  with  remainder  to  him  in  fee 

simple.     I  DEVISE  my  freehold  closes,  called ,  containing  P'evise  to  tes- 

respectively ,  or  thereabouts,  situate  at  ,  with  their  drenincom- 

-^     r  T    /<       1  moninfee 

actual  and  reputed  appurtenances,  to  my  wiie  [name],  tor  her  with  cross 
life,  without  impeachment  of  waste;  with  remainder  To  my  devises;  the 

-     .  ,  ,-  T      .  11  J.  i      •       Shares  of  sons 

sons  and  daughters  [names],  in  equal  snares,  as  tenants  m  to  uses  to 
common  in  fee-simple,  with  cross  executory  limitations  of  the  dowe" and 
shares,   original  and  accruing,  of  such  of  them  as  shall  die  foAZIr*^"^^ 
under  the  age  of  twenty-one  years  without  having  married  ^-^'a^testal 
[or,  without  leaving  issue],  to  the  others,  in  equal  shares,  as  ™^^'ef^f 
tenants  in  common,  or  to  the  other  of  them,  in  fee-simple ;  And  pomtment, 

'  '  i.       '  2mA  a  clause 

I  limit  the  shares,  original  and  accruing,  of  each  son,  to  such  avoiding  the 

'  °  .  gifttodaugh- 

persons,  for  such  estates,  and  in  such  manner  as  he  shall  by  ters  on  aiien- 

'  .  .  •  A     J  .      J   ^     1     '^"o"  of  'heir 

any  deed  or  writing,  not  testamentary,  appoint;  And  m  default  iite  interests. 

of  appointment.  To  him  for  his  life,  without  impeachment  of 

waste ;  with  remainder,  on  the  determination  of  his  estate  in 

his  lifetime.  To  my  executors  and  administrators  during  his 

life,  in  trust  for  him  and  his  assigns ;  with  remainder  To  him 

in  fee  simple;  And  the  shares,  original  and  accruing,  of  each 
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Devise  to 
trustees  for 
the  life  of 
testator's 
married 
daughter,  for 
her  separate 
use,  subject 
to  cesser  on 
alienation — 
to  her  hus- 
band for  life 
— to  her  chil- 
dren attain- 
ing twenty- 
one,  or  dying 
under 

twenty-one, 
leaving  issue. 
In  fee— to 
sons  of  tes- 
tator in  com- 
mon in  fee. 
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daughter,  to  my  executors  and  administrators,  for  her  life, 
without  impeachment  of  waste.  Upon  trust  to  pay  the  rents 
and  profits  thereof,  as  and  when  the  same  shall  become  due, 
and  not  by  way  of  anticipation,  into  her  own  hands,  to  be  en- 
joyed by  her  as  an  inalienable  personal  provision,  free,  when- 
soever she  shall  be  covert,  from  all  control  and  engagements 
of  her  husband;  and  for  such  rents  and  profits  her  receipts  alone 
shall  be  sufficient  discharges  to  my  trustees ;  with  remainder 
To  such  persons,  for  such  estates,  and  in  such  manner  as  she, 
whether  covert  or  discovert,  shall  by  any  testamentary  writing 
appoint ;  And  in  default  of  appointment.  To  her  in  fee-simple  j 
And  I  DECLARE  that  if,  during  the  life  of  my  same  daughter, 
the  rents  and  profits  of  her  share  or  shares,  or  any  part  thereof, 
shall,  from  any  cause  whatever,  cease  to  be  payable  into  her 
own  hands,  to  be  enjoyed  as  aforesaid,  Then  all  the  dispositions 
in  her  favour  hereinbefore  contained  shall  be  void,  and  the 
devise  lastly  hereinbefore  contained  shall  thenceforth  take  effect 
in  the  same  manner  as  if  such  daughter  had  never  existed  as 
an  object  thereof.  I  devise  the  freehold  messuage  and  lands, 
which,  at  the  date  of  this  my  will,  constitute  the  farm  called 

farm,  situate  in  the  parish  of ,  in  the  county  of 

(in  exclusion  of  any  lands  of  mine  which  subsequently  to  that 
date  shall  answer  the  same  description),  with  their  actual  and 
reputed  appurtenances,  to  [^trusteesl,  their  executors  and  ad- 
ministrators, during  the  life  of  my  daughter  [^name],  the  wife 
of  [name'],  without  impeachment  of  waste.  Upon  trust  to  pay 
the  rents  and  profits  thereof,  as  and  when  the  same  shall  become 
due,  and  not  by  way  of  anticipation,  into  her  own  hands,  to  be 
enjoyed  by  her  as  an  inalienable  personal  provision,  and,  while 
covert,  free  from  the  control  and  engagements  of  her  husband ; 
for  which  rents  and  profits  her  receipts  alone  shall  be  sufficient 
discharges  to  my  executors  and  administrators  ;  And  I  declare 
that  if,  at  any  time  during  the  life  of  my  last-mentioned  daughter, 
the  rents  and  profits  of  the  same  hereditaments,  or  any  part 
thereof,  shall,  from  any  cause  whatever,  cease  to  be  payable 
into  her  own  hands,  to  be  enjoyed  as  aforesaid,  then  the  trust 
lastly  hereinbefore  contained  in  her  favour  shall  thenceforth  be 
void,  and  the  same  rents  and  profits  shall,  during  the  then  re- 
mainder of  her  life,  be  paid  to  the  person  or  persons  who  would 
for  the  time  being  be  entitled  to  receive  the  same  if  my  same 
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daughter  were  dead ;  with  remainder  To  her  husband,  the 
said  [name'],  for  his  life,  without  impeachment  of  waste ; 
with  remainder  To  the  child,  if  only  one,  or  the  children, 
if  more  than  one,  of  my  last-mentioned  daughter,  in  fee- 
simple,  such  children,  if  more  than  one,  to  take  as  tenants 
in  common  in  equal  shares  ;  with  cross  executory  limitations  of 
the  shares  original  and  accruing  of  such  of  them  as  shall  die 
under  the  age  of  twenty-one  years  without  leaving  issue  to  the 
other  or  others  in  fee-simple,  and  if  more  than  one  as  tenants 
in  common  in  equal  shares  ;  But  if  there  shall  not  be  any  child 
of  my  same  daughter  who  shall  attain  the  said  age,  or  shall  die 
under  that  age  and  (a)  leave  issue  living  at  his  or  her  death,  Then 
to  such  persons,  for  such  estates,  and  in  such  manner  as  my 
same  daughter,  whether  covert  or  discovert,  shall  by  any  testa- 
mentary writing  appoint ;  And  in  default  of  appointment,  to  my 
sons   [names'],  in  fee-simple,  as  tenants  in  common  in  equal 

shares.     I  devise  all  my  freehold  hereditaments  at ,  in  the  Devise  to  tes- 

county  of ,  which  were  purchased  by  me  from  [name  and  foriife— 

7...  /.  1      -\  1  ii  I'l,  remainder  to 

description  oj  vendor],  and  were  conveyed  to  me  by  indentures  son's  wife  tor 

of  lease  and  release,  dated  respectively  the and days  issu^^m  they 

of ,  in  the  year ,  To  my  son  [name],  and  his  assigns,  y'vOTshaii 

for  his  life,  without  impeachment  of  waste  ;  with  remainder  to  their^hu-" 
[name],  the  wife  of  my  same  son,  and  her  assigns,  for  her  life,  ?'"^°  *"^ 

(a)  In  these  and  similar  limitations  great  care  is  necessary  in  the  use  of  "  And  "  and 
the  conjunctions  "and"  and  " or;"  difficulties  are  continually  arising  from  °'^' 
their  indiscriminate  application,  and  accordingly  we  find  the  Courts  have 
often  been  called  upon  to  rectify  blunders  of  this  nature.  It  would  seem 
that,  to  induce  the  Courts  to  read  "  or"  for  "  and,"  or  vice  versa,  there 
must  be  shown  some  sort  of  necessity,  something  beyond  mere  probability 
that  the  testator's  own  words  do  not  indicate  his  real  intention.  The 
change  must  be  made  for  the  purpose  of  correcting  a  palpable  mistake ;  or 
of  avoiding  an  absolute  absurdity;  or  of  reconciling  a  contradiction  or 
clear  inconsistency  ;  or  of  escaping  from  an  uncertainty  or  ambiguity ;  or 
otherwise  of  giving  effect  to  an  indisputable  intention— and  cannot  be 
made  if  any  reasonable  construction  can  be  put  upon  the  testator's  words 
as  they  stand  {Re  HopMns's  Trust,  2  H.  &  M.  411,  415). 

The  cases  on  this  subject  are  collected,  1  Jarm.  Wills,  471 — 486;  and 
the  following  authorities  may  also  be  referred  to  :  —Co.  Litt.  225,  a ;  8  Vin. 
Abr.  210,  pi.  4;  Re  Walton's  Estate,  8  D.  M.  &  G.  173;  Johnson  v. 
Simcoek,  7  H.  &  N.  344,  affirmed  9  W.  E.  895 ;  Coates  v.  Hart,  32  Be. 
349;  Barker  V.  Young,  38  Be.  353  ;  Cooke  v.  Mirehouse,  34  Be.  27;  Re 
Kirkbride's  Trusts,  L.  R.,  2  Eq.  400. 
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without  impeachment  of  Avaste  ;  with  remainder  To  all,  or  any- 
one or  more,  exclusively,  of  the  children  and  more  remote  issue 
of  my  same  son  (such  issue  coming  into  being  in  the  lifetime 
of  my  same  son  and  [name]  his  wife,  or  the  survivor  of  them) 
for  such  estate  or  estates,  in  such  shares,  subject  to  such  limita- 
tions, and  in  such  manner  in  all  respects  as  my  same  son  and  his 
said  wife,  or  the  survivor  of  them,  by  any  deed  or  deeds,  with 
or  without  power  of  revocation  and  new  appointment,  or  as 
such  survivor,  by  any  testamentary  writing,  shall  appoint ;  And 
in  default  of  appointment,  To  the  child,  if  only  one,  or  the 
children,  if  more  than  one,  of  my  same  son,  in  fee-simple,  and  if 
more  than  one,  to  take  as  tenants  in  common  in  equal  shares  ; 
And  if  any  of  such  children  shall  die  under  the  age  of  twenty- 
one  years,  without  leaving  issue  living  at  his,  her,  or  their  death 
or  respective  deaths,  then  as  to  as  well  the  share  hereinbefore 
limited  to  each  child  so  dying,  as  the  share  or  shares  limited  to 
such  child  by  this  executory  limitation.  To  the  other,  if  only 
one,  or  the  others,  if  more  than  one,  of  the  children  of  my  same 
son,  in  fee-simple,  and  if  more  than  one,  to  take  as  aforesaid ; 
But  in  case  there  shall  not  be  any  child  of  my  same  son,  or  not 
any  such  child  who  shall  attain  the  age  of  twenty-one  years,  or 
die  under  that  age  and  leave  issue  living  at  his  or  her  death. 
To  the  survivor  of  them,  my  same  son  and  his  said  wife,  in  fee- 
simple.  I  DEVISE  all  the  manors,  messuages,  lands  and  here- 
ditaments in  the  county  of ,  to  which  I  shall  be  entitled  at 

my  decease,  with  their  appurtenances.  To  my  first  son,  for  his 
life,  with  remainder  To  the  first  son  of  my  first  son  in  fee-simple. 
And  if  such  first  son  of  my  first  son  shall  die  under  the  age  of 
twenty-one  years,  without  leaving  issue  [male]  living  at  his 
death.  To  the  second  and  every  subsequent  son  of  my  first  son 
successively,  according  to  seniority,  in  fee-simple,  so  that  the 
estate  of  such  second  and  each  subsequent  son  shall,  in  the  event 
of  his  death  under  the  age  of  twenty -one  years,  without  leaving 
issue  [male]  living  at  his  death,  be  devested  and  go  over  to  his 
next  brother;  But  if  there  shall  not  be  any  son  of  my  first  son,  or 
not  any  who  shall  attain  the  age  of  twenty-one  years,  or  die  imder 
that  age  and  leave  issue  [male]  living  at  his  death,  then  to  the 
daughter  or  daughters  of  my  first  son  in  fee-simple,  and  if  more 
than  one,  as  tenants  in  common,  in  equal  shares ;  And  if  any 
of  such  daughters  shall  die  under  the  age  of  twenty -one  years, 
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without  leaving  issue  living  at  her  or  their  death  or  respective 
deaths,  then,  as  to  the  share  or  shares,  original  and  accruing, 
of  the  daughter  or  daughters  so  dying,  To  the  other  or  others 
of  the  daughters  of  my  first  son  in  fee-simple,  and  if  more  than 
one,  as  tenants  in  common,  in  equal  shares ;  And  if  there  shall 
not  be  any  daughter  of  my  first  son,  or  not  any  such  daughter 
who  shall  attain  the  age  of  twenty-one  years,  or  die  under  that 
age  and  leave  issue  living  at  her  death,  To  my  second  and  every 
subsequent  son,  for  his  life ;  with  remainders  To  his  sons  and 
daughters,  corresponding  with  the  remainders  hereinbefore 
limited  to  the  sons  and  daughters  of  my  first  son ;  but  so  that 
every  elder  of  my  second  and  subsequent  sons,  and  his  sons  and 
daughters,  shall  be  preferred  to  every  younger  of  my  same 
sons,  and  his  sons  and  daughters ;  And  if  there  shall  not  be 
any  child  of  any  of  my  sons,  or  not  any  such  child  who  shall 
attain  the  age  of  twenty-one  years,  or  die  under  that  age  and 
leave  issue  living  at  his  or  her  death,  then  to  my  own  right 

heirs.     I  devise  all  the  freehold  hereditaments  at ,  in  the  Devise  of 

county  of ,  which  I  lately  purchased  from  the  devisees  in  during: 

trust  of  [name],  with  their  actual  and  reputed  appurtenances,  remainder  t7 
To  THE  USE  of  my  wife  [name]  and  her  assigns  during  her  [,'ponThe 
life,  if  she  shall  continue  my  widow,  without  impeachment  of  dectlre'd^oJ 
waste  ;  A.nd,  after  her  decease  or  marrying  again.  To  the  use  ^^jg^**'  ""^^ 
OF  \names,  ^c.  of  trustees],  their  heirs  and  assigns,  upon  the 
trusts  hereinafter  contained  concerning  the  residue  of  my  free- 
hold estate.     I  devise  the  residue  of  the  fi-eehold  estates,  and  Devise  of  the 
all  the  leasehold  estates  to  which  I  shall  be  entitled  at  my  other  free- 
decease,  unto  and  to  the  use  of  the  said  [trustees'],  their  heirs,  andhTsteLe- 
executors,  administrators  and  assigns  respectively.  Upon  trust  ?o  trustee^ 
to  sell  the  same,  together  or  in  parcels,  by  public  auction  or  gj'n^^^i^h'alr 
private  contract,  at  such  place  and  time,  and  subject  to  such  ^fgcretionas 
stipulations  relative  to  the  title,  or  the  evidence  of  title,  or  to  to  the  mode 

tr  '  '  and  terms  of 

the  time  or  mode  of  payment  of  the  purchase-money,  (part  sale. 
whereof  may  be  allowed  to  remain  on  mortgage  of  all  or  any 
part  of  the  estates  sold),  or  to  any  other  matters  connected 
with  the  sale,  as  my  trustees  shall  judge  expedient,  or  as  their 
coimsel  shall  advise,  with  full  discretion  and  authority  to  sell, 
either  subject  to  or  discharged  from,  or  with  an  indemnity  (by 
impounding  part  of  the  purchase-money  or  otherwise)  against, 
any  incumbrances,  and  also  to  fix  reserved  biddings,  and  buy 
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in  any  lot  or  lots  at  any  auction,  and  to  rescind  or  vary,  either 
on  terms  or  gratuitously,  any  contract  for  sale,  without  being 
liable  for  any  consequential  loss,  and  also  to  execute  such 
instruments  and  assurances  as  shall  be  requisite  for  effecting 
and  completing  the  sale  of  my  said  estates ;  and  I  direct  that 
the  money  to  arise  from  the  sale  of  my  said  estates  shall  be 
received  by  my  trustees  and  be  disposed  of  in  manner  herein- 
after expressed.  I  declare  that  my  trustees  shall  be  at 
liberty  to  concur  (b)  with  my  said  wife  in  any  arrangement  for 
selling  the  fee-simple  in  possession  of  the  hereditaments  herein- 
before devised  to  her  during  widowhood,  and  for  apportioning 
the  purchase-money  according  to  the  respective  values  of  her 
particular  estate  and  the  remainder  in  fee,  or  for  investing  the 
produce  in  or  upon  any  of  the  securities  hereinafter  authorized 
with  respect  to  my  residuary  pei'sonal  estate,  and  permitting 
her  to  receive  the  income  of  such  produce  and  the  investments 
thereof  during  her  life,  if  she  shall  continue  my  widow ;  but, 
otherwise,  such  hereditaments  shall  not  be  sold  till  the  deter- 
mination of  her  particular  estate.  I  declare  that  my  trustees 
shall  be  at  liberty  to  postpone  the  sale  of  my  said  trust  estates, 
or  any  of  them,  until  the  produce  shall  become  distributable 
under  the  trusts  hereinafter  contained,  or  for  any  shorter  period, 
if  such  postponement  shall  appear  to  them  to  be  advantageous  ; 
and  that,  during  the  suspense  of  the  sale  of  my  said  trust 
estates,  or  any  of  them,  my  trustees  shall  have  full  power  to 
let  the  same  from  year  to  year,  or  for  any  term  not  exceeding 
[^seven^  years  in  possession,  at  the  best  rent,  or,  at  their  option, 
to  take  possession  thereof  and  manage  and  improve  the.  same, 
and  for  that  purpose  to  employ  agents,  bailiffs  and  servants,  and 
expend  a  competent  part  of  my  trust  moneys,  and  shall  also 
have  full  power  to  cut  and  sell  timber.  I  declare  that  the 
rents  and  profits  of  my  trust  estates  from  time  to  time  remain- 
ing unsold  shall  be  received  by  my  said  trustees,  and  be  applied 
in  the  same  manner  as  the  income  of  the  produce  of  such 
estates,  if  sold,  would  be  applicable.  I  declare  that,  notwith- 
standing the  postponement  of  the  sale  of  my  said  trust  estates, 


(J)  See  Co.  Litt.  113  a,  n.  (2);  Sugd.  Pow.  266;  Ifills  v.  Dngmore 
(30  Be.  104),  in  which,  upon  the  words  of  the  trust  for  sale,  a  sale  in  the 
wife's  lifetime  was  permitted  with  her  consent. 
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or  any  of  them,  the  same  shall,  for  the  purposes  of  enjoyment        — 

and  transmission,  be  considered  as  converted  in  equity  from  the 
time  of  my  decease,  but  without  prejudice  to  the  right  of  the 
person  or  persons  becoming  absolutely  entitled  to  the  entire 
produce  thereof  to  treat  the  same  as  unconverted  and  require 
a  conveyance  thereof.     I  will  that  my  copyhold  estates  shall,  Copyhow 
so  far  as  the  tenure  thereof  will  permit,  be  disposed  of  accord-  jected  to  the 
ing  to  the  trusts  and  declarations  hereinbefore  contained  con-  and  devised 
cerning  my  said  residuary  freehold  estates  ;  and,  for  the  greater  ^  the^truT.^ 
convenience  of  performing  such  my  will,  I  devise  the  same  po^^t'^^j'*^' 
copyhold  estates  to  such  uses  as  my  trustees  shall  by  any  deed  a'ipo/nt'me°t 
or  deeds,  to  be  executed  within  twenty-one  years  from  my  *»  them  in 
decease,  appoint,  in  order  to  complete  any  sale  or  sales  to  be 
made  pursuant  to  my  will  (c)  ;  And  in  default  of  appointment, 
To  THE  USE  of  the  said  l^frustees^,  their  heirs  and  assigns,  to 
be  held  upon  and  subject  to  the  trusts  and  declarations  afore- 
said.    I  DECLARE  that,  notwithstanding  the  ti'ust  for  sale  here-  Trustees  to 
inbefore   contained,   my   trustees   shall   permit  my  said  wife  to^swruf 
[name']  to  have  the  use  and  occupation  of  the  freehold  mes-  house.'&c. 
suage  or  dwelling-house,  with  the  offices,  gardens,  orchards,  ^"o'4,,ooci, 

pleasure-grounds  and  lands  belonging  thereto,  at aforesaid, 

which  at  the  date  of  this  my  will  are  in  my  own  occupation 
(in  exclusion  of  any  hereditaments  of  mine  which,  subsequently 
to  that  date,  may  be  occupied  by  me),  as  her  residence,  so  long 
as  she  shall  think  fit  to  reside  therein,  and  shall  continue  my 
widow,  she  keeping  the  same  insured  against  fire  to  the  full 
value  thereof  [or,  to  three-fourths  of  the  value  thereof],  in  the 
names  of  my  trustees,  and  also  keeping  the  same  in  tenantable 


(c)  Under  the  old  law  an  unadmitted  heir  could  devise  copyholds,  but  an  Copyholds 

unadmitted  devisee  or  surrenderee  could  not.     By  sect.  3  of  the  Wills  Act.  ^^Yi^'''f  . 

•'  '  before  admlt- 

ante,  pp.  3—5,  either  the  heir  or  devisee  or  sun-enderee  is  empowered  to  tance. 

devise  before  admittance. 

In  the  text,  the  copyholds  are  excluded  from  the  devise  of  the  fi'eeholds  Power  to  sell 
and  leaseholds,  in  order  that  a  common-law  power  of  sale  and  disposition  ^^"^  ^  ^' 
may  be  vested  in  the  trustees,  by  the  exercise  of  which  they  may  entitle  a 
purchaser  to  admission  without  being  themselves  admitted.  See  also  2 
Hayes,  Conv.  80;  9  Jarm.  Byth.  426  ;  3  Dav.  Mart.  320(c) ;  and  note(«<) 
to  Free.  V.,  ante,  p.  118.  The  restriction  of  the  power  to  the  period  of 
twenty-one  years  is  obviously  to  avoid  infringing  the  rule  against  perpe- 
tuities, as  to  which,  see  post,  p.  297. 
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repair,  and  paying  the  taxes  and  other  outgoings  aifecting  the 
same ;  And  I  direct  that  the  trust  for  sale  of  the  last-men- 
tioned premises  shall  be  suspended  until  the  right  of  my  said 
wife  to  the  use  and  occupation  thereof  shall  determine.  I  give 
to  my  said  wife,  for  her  absolute  use,  the  carriage  and  carriage- 
horses,  with  the  harness  and  other  appendages  thereto  re- 
spectively belonging,  of  which  I  shall  be  possessed  at  my 
decease ;  also  the  implements  and  utensils,  stock  of  hay,  corn 
and  straw,  and  other  moveable  effects-  which  shall  be  used  or 
employed  in  or  about  my  coach-house  and  stables  at  my 
decease ;  also  the  gardening  implements  and  utensils,  green- 
house and  hot-house  furniture,  pots,  plants  in  pots  and  other 
moveable  effects  which  shall  be  used  or  employed  in  or  about 
my  gardens  and  pleasure-grounds  at  my  decease ;  also  the 
household  furniture,  books,  pictures,  prints,  china,  glass,  linen, 
wine,  liquors,  fuel,  house-keeping  stores  and  provisions, 
and  other  moveable  effects  of  the  like  nature,  which  shall 
belong  to  me  at  my  decease,  for  her  absolute  use  ;  And  I  em- 
power my  trustees  to  decide  conclusively,  in  case  of  dispute, 
what  articles  the  last  bequest   shall   be  deemed  to  comprise. 

I  give  to  my  said  wife,  for  her  use,  the  sum  of  £ ,  to  be 

paid  or  retained  out  of  the  first  moneys  which  shall  be  received 
from  my  estate.  I  give  all  the  plate  which  shall  belong  to  me 
at  my  decease  unto  the  said  \^trustees'],  Upon  trust  to  permit 
my  said  wife,  so  long  as  she  shall  continue  my  widow,  to  have 
the  personal  use  and  enjoyment  thereof;  And,  subject  to  the 
trust  aforesaid.  In  trust  for  such  child  or  children  of  mine,  as, 
either  before  or  after  the  determination  of  the  preceding  trust, 
shall,  being  a  son  or  sons,  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  attain  that  age  or  be  married  ; 
and  if  more  than  one,  to  be  divided  between  them,  in  shares  as 
nearly  equal  as  may  be,  by  my  trustees,  whose  division  shall  be 
conclusive :  And  I  direct  my  trustees,  as  soon  as  may  be  after 
my  decease,  and  before  the  delivery  to  my  said  wife  of  the  said 
plate,  to  cause  an  inventory  thereof  to  be  taken,  and  two  copies 
to  be  made  of  such  inventory,  and  to  be  signed  by  my  trustees 
and  by  my  said  wife,  one  copy  to  be  kept  by  her,  and  the  other 
by  my  trustees  ;  but  my  trustees  shall,  after  the  signature  of 
such  copies,  and  the  delivery  to  my  said  wife  of  the  said  plate, 
be  exempt  from  all  responsibility  in  respect   of  such   plate 
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(luring  lier  widowhood.     I  bequeath  the  residue  of  the  personal  ^^  „^^f 
estate  to  which  I  shall  be  entitled  at  my  decease  unto  my  said  residue  of 

•'  •  personal 

trustees.  Upon  trust  to  sell,  convert,  collect  and  eet  in  the  estate  to 

.  trustees  upon 

same,  and  receive   the   money  to   arise   therefrom,  with   lull  trust  to  con- 

.  vert  with 

authority  to  compound  debts,  submit  differences  to  arbitration,   power  to 
give  receipts,  execute  releases,  and  do  or  concur  in  all  acts  and  debts,  &c. 
arrangements  for  realising  my  estate,  or  settling  my  affairs, 
according  to  their  discretion.     I  declare  that  if  any  real  or  Power  to 
personal  estate  hereinbefore  directed  to  be  sold  or  converted  defer  the 

Sjitc  of  YQVGT- 

shall  consist  of  reversionary,  future  or  contingent  interests,  my  sionary  and 
trustees  shall  be  at  liberty,  in  their  discretion,  either  to  wait  interefts" 
the  falling  in  or  the  vesting  of  such  interests,  or  to  sell  the 
same,  or  to  concur  with  the  person  or  persons  entitled  to  the 
prior  interest  or  interests  in  any  arrangement  for  dividing  the 
corpus  of  the  property,  or  for  selling  or  converting  the  same, 
and  for  apportioning  the  produce  according  to  the  value  of  the 
respective  interests,  or  otherwise  providing  for  such  interests  (d) 
I  DECLARE  that  my  trustees  shall  have  full  discretionary  power  Power  to 
to  permit  any  part  of  my  personal  estate  which  shall  at  my  continue  de- 
decease  consist  of  life  annuities,  or  other  determinable  interests,  invesTments. 
or  of  mortgages,  stocks,  funds,  shares  in  public  companies,  or 
securities,  including  personal  securities,  or  any  other  species  of 
investment  yielding  interest  or  income,  to  remain  in  the  same 
state  of  investment,  for  such  period  or  periods  as  my  trustees 
shall  think  fit.     I  declare  that  the  actual  yearly  produce  of  The  actual 
my  said  freehold,  leasehold  and  copyhold  estates,  and  of  my  duMoffhe 
residuary  personal  estate  respectively,  until  the  sale  and  con-  sonafestafe," 
version  thereof  respectively,  shall  be  considered  as  the  income  more  m'icss 
thereof,  for  the  purposes  of  the  trusts  and  provisions  herein-  of^uity'"^" 
after  contained,  and  be  applied  accordingly,  whether  the  same  deemed l"*^" 
shall  be  more  or  less  in  amount  than  the  produce  or  value  of  *^°™^' 
the  estates  would  have  yielded,  if  invested  conformably  to  the 
trusts   for  investment  herein  contained,  and  so  that  nothing 
shall  be  placed,  on  the  one  hand,  to  the  account  of  capital,  in 


(d)  This  clause  is  adapted  to  the  case  of  a  testator  whose  property  con-  Reversion- 
sists  partly  of  reversionary  interests,  the  immediate  sale  of  which,  under  ^^  interests. 
an  absolute  trust  for  conversion,  might  be  attended  with  great  disadvantage 
to  the  estate.     Hence  the  expediency  of  giving  trustees  a  discretion  in  this 
particular.     See  ante,  pp.  246 — 252. 

w.  u 
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respect  of  the  proceeds  arising  from  determinable  or  extra- 
ordinary investments,  or,  on  the  other  hand,  to  the  account  of 
income,  in  respect  of  reversionary  or  contingent  interests  or 
other  unproductive  investments,  any  rule  of  equity  to  the  con- 
trary notwithstanding.  [  Or,  I  declare  that,  in  the  meantime, 
until  the  conversion  and  investment  of  my  real  and  personal 
estates  pursuant  to  the  trusts  hereinbefore  contained,  my  trustees 
shall  have  full  discretionary  power  to  adjust  and  determine  all 
rights  and  equities,  as  between  tenant  for  life  and  reversioner, 
or  otherwise,  in  regard  to  capital  and  income,  upon  such  princi- 
ples, and  in  such  manner,  as  to  my  trustees  shall  seem  just  and 
reasonable,  with  liberty  to  apply  as  income  the  whole  amount 
of  the  actual  proceeds  and  profits  of  such  real  and  personal 
estate,  or  any  part  thereof,  or  to  apply  as  income  part  only  of 
such  proceeds  and  profits,  and  invest  the  residue  thereof  as 
capital,  but  so  that  the  income  to  be  received  by  the  tenant  for 
life  shall  not  be  less  than  the  rules  of  equity  allow  (e).]  As  to 
as  well  the  money  (not  applicable  as  income  under  the  direction 
hereinbefore  contained)  to  arise  from  my  residuary  personal 
estate,  as  the  money  to  arise  from  the  sale  of  my  freehold,  lease- 
hold and  copyhold  estates.  Upon  trust,  with  the  consent  in 
writing  of  my  said  wife,  during  her  life,  if  she  shall  continue 
my  widow,  and,  after  her  decease  or  marriage,  in  the  discretion 
of  my  trustees,  to  invest  the  same  in  their  names  in  or  upon  the 
public  funds,  or  Government  or  real  securities,  including  copy- 
hold and  leasehold  securities,  in  the  United  Kingdom,  such 
leasehold  securities  having  not  less  than  sixty  years  unexpired 
at  the  times  of  the  investments  thereon  respectively,  but  not  in 
or  upon  any  other  investments ;  And  upon  further  trust 
to  permit  my  said  wife  to  receive  the  income  of  the  trust  fund 
constituted  of  such  moneys,  or  of  the  investment  thereof,  during 
her  life,  if  she  shall  continue  my  widow  ;  And  after  the  deter- 
mination of  that  trust,  as  to  the  principal  of  the  said  trust  fund, 
with  the  future  income  thereof,  In  trust  for  my  child,  if  only 


Adjustment 
of  equities 
between 
tenant  for 
life  and  re- 
versioner. 


(e)  Where  a  testator's  property  is  of  great  extent  and  variety,  the  in- 
vesting of  trustees  with  a  discretionary  power  of  this  kind  seems  to  offer 
the  best,  and  perhaps  the  only  effectual,  mode  of  avoiding  the  difficulties 
and  questions  likely  to  arise  on  the  application  of  the  doctrine  discussed 
in  a  previous  note.     See  note  (c)  to  Prec.  XVI.  aiite,  p.  246. 
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one,  or  for  my  children,  if  more  than  one,  in  equal  shares,  and  ^.jj„^~ 
so  that  the  interest  of  a  son  or  sons  shall  he  absolutely  vested  equally,  with 

•'  benefit  of 

at  the  age  of  twenty-one  years,  and  of  a  daughter  or  daughters  accruer, 
at  that  age  or  marriage,  whether  the  preceding  trust  shall  be 
determined  or  not,  and  so  that  the  share  or  shares,  as  well 
accruing  as  original,  of  a  son  or  sons  dying  under  the  age  of 
twenty-one  years,  and  of  a  daughter  or  daughters  dying  under 
that  age  without  having  been  married  (/"),  shall  accrue  to  the 
other  or  others  of  my  said  children,  and  if  more  than  one  in 
equal  shares,  and  be  vested  as  aforesaid  ;  nevertheless,  as  to  the 
shares  of  daughters,  subject  to  the  trusts  hereinafter  contained ; 
But  if  there  shall  not  be  any  object  of  the  preceding  trust  who  ultimate 

1    •  TT  trust,  as  to  a 

shall  acquire   an  absolutely  vested  interest.    Upon   trust  to  moiety  [or, 
dispose  of  one  moiety  of  the  said  trust  fund,  to  or  for  such  limited  sum] 

J  J   •  1  •  J        -i?       ./I  for  such  per- 

persons  and  purposes,  and  m  such  manner  as  my  said  wiie,  it  sons  as  wife 
she  shall  continue  my  widow,  shall  by  her  last  will  appoint  [or,  appoinf  ;^^^ 
Upon  trust  to  raise  and  pay  out  of  the  said  trust  fund  such  t" such''^^'^* 
sum  or  sums  of  money,  not  exceeding  in  the  whole  the  sum  of  ^,]^,e'foj® 
£ ,  as  my  said  wife,  if  she  shall  continue  my  widow,  shall  testator's 

'  ''  '  ./  '  brothers  and 

by  her  last  will  direct,  to  and  for  such  persons  and  purposes  sisters,  and 
and  in  such  manner  as  she  shall  thereby  direct] ;  and  as  to  the  uving  at  tes- 

(/)  There  is  an  ambiguity  in  the  use  of  the  word  "unmarried"  which  "Unmar- 
has  been  the  cause  of  frequent  litigation.  The  ordinary  meaning  of  the  i^g  of. 
word  is  "  never  having  been  married ;"  the  less  accustomed  meaning  is 
"  not  being  married  at  the  time  in  question."  It  would  seem  that  the  word 
is  to  be  construed  in  one  sense  or  the  other  according  to  the  particular 
circumstances  of  each  case  (see  Maugham  v.  Vincent,  9  L.  J.,  N.  S.,  Ch. 
329 ;  4  Jur.  452 ),  a  doctrine  which,  supposing  the  first  construction  re- 
jected, still  leaves  room  for  dispute  as  to  the  particular  epoch  to  which  the 
testator  intended  the  word  "  unmarried"  to  refer  (see  Hall  v.  Robertson, 
4  D.  M.  &  G.  781).  If,  however,  a  person  is  once  entitled  as  "  unmarried," 
a  subsequent  marriage  does  not  deprive  him  of  his  right.  In  many  settle- 
ments the  word  "  unmarried"  is  used  only  for  the  purpose  of  excluding  the 
marital  rights  of  a  husband,  the  intention  being  to  exclude  him  only,  and 
not  any  class  of  next  of  kin  :  see  Pratt  v.  Matherv  (22  Be.  328  ;  8  D.  M.  & 
G.  522);  Mitchell V.  Colls  (Joh.  674),  affirmed  nom.  aarhey.  Colls  (9  H. 
L.  C.  601);  Wilson  v.  Atkinson  (4  N.  K.  451);  Re  Sanders'  Trusts 
(L.  R.,  1  Eq.  675). 

Refer  also  to  1.  Jarm.  Wills,  486  ;  Reg.  t.  Inhabitants  of  Wymondham, 
2  Q.  B.  541 ;  Re  Tliistlewayte's  Trust,  3  W.  R  466,  629 ;  Blagrove  v. 
Coore,  27  Be.  138  ;  Hey  wood  v.  Hey  mood,  29  Be.  9  ;  Day  v.  Barnard,  1 
Dr.  &  S.  351. 
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time, to  suc- 
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Trusts  of  orl- 


CONCISE  FORMS 

said  trust  fund,  subject  to  the  power  lastly  hereby  given  to  my 
said  wife,  In  trust  for  such  of  the  class  of  persons  following, 
(namely),  my  brothers  and  sisters  living  at  my  death  [or,  at 
the  marriage  or  death  of  my  wife],  and  the  issue  then  living  of 
my  brothers  and  sisters  dying  in  my  lifetime  [or,  dying  in  my 
lifetime,  or  dm-ing  the  widowhood  of  my  wife],  as  being  males 
shall  attain  the  age  of  twenty-one  years,  or  being  females  shall 
attain  that  age  or  be  married,  distributively,  yet  so  that  the 
issue  shall  participate  only  as  representing  their  deceased  parents. 
I  DECLARE  that  if  any  child  of  mine,  being  a  son,  and  having 
attained  the  age  of  twenty-one  years,  shall  die  in  my  lifetime, 
leaving  a  widow,  or  a  child  or  children,  or  both,  living  at  my 
decease,  or  if  any  child  of  mine,  being  a  daughter,  and  having 
been  married  with  my  consent,  shall  die  in  my  lifetime,  leaving 
a  child  or  children  living  at  my  decease,  then  the  fund  or  share 
which,  under  the  aforesaid  trust  in  favour  of  my  child  or  children 
would  have  belonged  to  the  child  of  mine  so  dying,  if  such  had 
lived  to  become  an  object  of,  and  acquire  an  absolutely  vested 
interest  under  the  same  trust,  shall  be  held  by  my  trustees  upon 
trusts,  and  subject  to  provisions  in  favour  of  the  widow  or  the 
child  or  children,  or  in  favour  of  the  widow  and  child  or  children, 
as  the  case  may  be,  of  the  child  of  mine  so  dying,  corresponding 
with  the  trusts  and  provisions  herein  contained  of  and  with 
respect  to  the  said  trust  fund  constituted  as  lastly  afore- 
said in  favour  of  my  wife  or  child  or  children,  or  of  my 
wife  and  child  or  children,  as  the  case  may  be,  and  on  failure 
of  such  trusts  and  provisions  shall  be  disposable  in  the  same 
manner  as  if  this  declaration   had   not  been  inserted  (g).     I 


As  to  pro- 
viding 
against  lapse. 


(g)  Wills  are  commonly  framed  npon  the  assumption  that  the  state  of 
circumstances  existing  at  the  time  of  execution  will  remain  unchanged 
until  the  testator's  decease  ;  hence  the  infrequency  of  any  provision  against 
lapse.  It  is  true,  that  the  event  of  the  gift  lapsing  would,  in  most  cases, 
be  best  met  by  a  new  will  or  a  codicil,  adapted  to  the  change  of  circum- 
stances ;  yet,  as  the  testator  may  be  prevented  from  revising  his  disposition 
or  be  unapprised  of  its  partial  failure,  a  prospective  provision,  if  it  should 
not  be  exactly  suited  to  the  exigency,  may  still  obviate  much  of  the  incon- 
venience and  hardship  of  the  case.  For  instance,  it  sometimes  happens 
that  one  of  the  objects  of  the  testator's  bounty  dies,  leaving  issue,  upon 
whom  the  testator  might  wish  to  confer  the  benefit  intended  for  their 
parent ;  his  death  may  happen  when  the  testator  is  in  extremis,  so  as  to  bo 
incapable  of  altering  his  will,  or  may  happen  at  a  remote  distance  from 
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DECLARE  that  my  ti'ustees  shall  retain  the  fund,  or  the  share  gj^^j"^  ^^. 
or  shares,   original    and    accruing,    to    which    each    or    any  ^j^^j^^  ^jf^^^^. 

the  testator,  so  that  tidings  of  the  event  do  not  reach  him  before  his  own  Lapse, 
death.  The  case,  however,  of  issue  of  the  testator  himself  dying  in  his 
lifetime,  and  in  his  will  referred  to  by  name  (or  otherwise  individually  and 
not  as  one  of  a  class),  is  now  provided  for ;  see  1  Vict.  c.  26,  s.  33,  ante, 
p.  66.  The  testator  and  his  legatee  may  die  under  circumstances  which  raise 
the  nice  and  difficult  point  respecting  probable  or  presumed  survivorship, 
as  where  they  both  perish  on  board  a  ship  foundering  at  sea.  See  Mason 
V.  Mason  (1  Mer.  308) ;  Underwood  v.  Wing  (4  D.  M.  &  G.  633). 

Whether  words  providing  against  the  death  of  devisees  or  legatees  apply  Words  pro- 
to  the  event  occundng  in  the  lifetime  of  the  testator,  or  at  any  and  what  deathfof°ob- 
subsequent  period,  is  a  question  which  has  been  frequently  discussed  and  jects,  to  whnt 
variously  decided.  One  class  of  such  cases  relates  to  bequests  simply  to  able. 
A.,  and,  in  case  of  his  death,  over ;  raising  the  question,  therefore,  whether 
these  words  are  to  be  construed  as  synonymous  with  "  at  or  after"  the 
death  which  would  cut  down  the  interest  of  the  legatee  to  whose  death 
reference  is  made,  to  an  interest  for  life ;  or  whether  death  is  to  be  com- 
bined with  some  other  circumstance,  in  order  to  satisfy  the  terms  of  con- 
tingency applied  to  it,  death  being  in  itself  a  certain  and  inevitable  event. 
The  contingent  construction  has  prevailed,  and,  in  adopting  it,  the  obvious 
course  is  to  consider  the  uncertainty  contemplated  by  the  testator  as  referring 
to  the  time  of  death ;  a  point  which  is  easily  disposed  of  when  the  gift, 
being  simply  to  take  effect  in  possession  at  the  testator's  decease,  presents 
no  other  period  to  which  the  words  in  question  can  be  referred  {Lowfield 
V.  Stoneham,  2  Stra.  1261;  HincMey  y.  Simmons,  4  Ves.  160;  King  v, 
Taylor,  5  Ves.  806  ;  Cambridge  v.  Rous,  8  Ves.  12  ;  Webster  v.  Hale,  Id. 
410 ;  Ommaney  v.  Bevan,  18  Ves.  291 ;  Wright  v.  Stephens,  4  B.  &  Al. 
574).  But  see  Billings  v.  Sandom,'!  Br.  C.  393  ;  Kowlan  v.  NelUgan,  Id. 
489;  Lord  Douglas  v.  Chalmer,  2  Ves.  j.  501 ;  Chalmers  v.  Storil,  2  V. 
&  B.  222  ;  Crigan  v.  Baines,  7  Sim.  40.  But  this  construction  seems  to 
be  confined  to  such  cases ;  for  it  has  been  held,  that,  where  the  will  supplies 
a  period  of  distribution  subsequent  to  the  death  of  the  testator,  the  words 
are  referable  to  that  period  {Hervey  v.  M'Lavghlin,  1  Pri.  264 ;  Whitton 
v.  Field,  9  Be.  368;  Girdlestone  v.  Boe,  2  Sim.  225).  In  Edwards  v. 
Edwards  (15  Be.  357),  the  construction  of  gifts  of  this  nature  was  stated 
to  be  as  follows  :  a  gift  to  A.,  and,  if  he  shall  die,  to  B. ;  the  contingency 
has  reference  to  the  death  of  the  testator :  a  gift  to  A.,  and  if  he  shall  die 
without  children,  to  B.  ;  the  contingency  has  reference  to  the  death  of  A. : 
a  gift  to  Z.  for  life,  with  remainder  to  A.,  and  if  he  shall  die,  to  B. ;  or,  a 
gift  to  Z.  for  life,  with  remainder  to  A.,  and  if  he  shall  die  without  leaving 
children,  to  B.  ;  in  either  case,  the  contingency  has  reference  to  the  death 
of  Z.  the  tenant  for  life.  See  also  Dean  v.  Handley  (2  H.  &  M.  635) ; 
Hawkins,  Constr.  Wills,  254,  et  seq.  It  is  well  established,  that  if  a  tes- 
tator devises  or  bequeaths  property  to  A.,  and  in  case  of  his  death  under 
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(laughter  of  mine  acquiriug  an  absolutely  vested  interest  shall 
become  entitled  by  virtue  of  my  will,  Upon  trust  to  pay  the 
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the  age  of  twenty-one  years  to  B.,  the  gift  to  B.  will  take  effect  in  the 
event  of  A.  dying  under  the  prescribed  age,  either  in  the  lifetime  of  the 
testator  or  afterwards  {Miller  v.  Warren,  2  Ver.  207  ;  Willing  v.  Baine, 
3  P,  W.  113 ;  Doo  v.  Brabant,  3  Br.  C.  393 ;  Humherstone  v.  Stanton, 
1  "V.  &  B.  385  ;  Williams  v.  Jones,  1  Bus.  517).  And  it  would  not,  it 
seems,  be  conclusive  against  this  construction,  that  the  gift  over  purported 
to  dispose  of  the  "  share"  or  "  legacy"  of  the  prior  devisee  or  legatee,  who 
could  not,  strictly  speaking,  be  an  object  of  gift  until  the  testator's  decease 
{Humphreys  v.  Howes,  1  R.  &  M.  639  ;  Walker  v.  Main,  1  J.  &  W.  1 ; 
Harris  v.  Davis,  1  Col.  416). 

In  some  instances,  however,  words  expressly  pointing  at  the  death  of  the 
legatee  have  been  construed  to  apply  exclusively  to  such  event  occurring 
after  the  testator's  decease ;  the  postponement  of  payment  affording  a 
period  subsequent  to  the  death  of  the  testator,  to  which  they  could  be 
refeiTcd.  Thus,  if  a  testator  bequeaths  property  to  A.  for  life,  and  after 
his  decease  to  his  children,  and  provides,  that,  in  case  of  the  death  of  any 
of  the  legatees  before  their  legacies  become  payable,  then  the  legacy  of 
each  so  dying  shall  go  to  his  executors  or  administrators ;  these  words  will 
be  construed  as  embracing  the  event  of  any  of  the  children  dying  in  the 
interval  between  the  testator's  death  and  the  death  of  A.,  and  not  as  dis- 
posing of  the  legacies  failing  by  lapse  {Corbyn  v.  French,  4  Ves.  418; 
Bone  V.  Cook,  M'Cl.  138).  These  cases,  however,  seem  to  form  a  distinct 
class,  and  may,  it  is  conceived,  be  regarded  as  exceptions  to  the  general 
rule  already  stated. 

A  testator  gave  his  residuary  estate  to  trustees,  in  trust  for  his  mother 
for  life ;  after  her  decease,  in  trust  for  all  the  younger  children  of  his  two 
sisters,  to  be  vested  interests  at  twenty-one,  with  the  usual  provisions  for 
the  others  or  other  of  the  said  children  in  case  of  the  death  of  any  under 
twenty-one.  He  then  made  provision  for  maintenance  by  directing  the 
trustees  to  pay  the  interest  of  the  presumptive  share  of  any  child  during 
minority  to  its  mother.  It  was  held  by  Lords  Commissioners  Pepys  and 
Bosanquet,  that  the  fund  went  to  the  children  living  at  the  death  of  the 
tenant  for  life,  those  dying  under  twenty-one  having  defeasible  interests 
{Berkeley  v.  Swinburne,  16  Sim.  275). 

See,  as  to  lapse,  Elliot  v.  Davenport  (1  P.  W.  83),  in  Tud.  L.  C.  R.  P. 
pp.  803—818. 

Gifts  to  classes  of  persons  who  are  not  ascertainable  until  the  death  of 
the  testator,  impose  the  necessity  of  particular  care  in  preparing  clauses 
which  are  intended  to  dispose  of  the  shares  of  members  of  the  class  dying 
in  the  testator's  lifetime;  for,  as  persons  so  dying  are  not  objects  of  the 
preceding  gift,  they  are  not  within  the  clauses  in  question,  if  construed 
strictly  as  substitutional.  Thus,  where  a  testator  bequeathed  a  sum  of 
money  owing  to  him  by  A.  to  the  younger  children  of  A.,  to  remain  in  A.'a 
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income  thereof,  as  and  when  the  same  shall  become  due,  and  ^     — 

daughter  for 

not  by  way  of  anticipation,  into  the  proper  hands  of  my  same  ufe— sepa- 

hands  until  the  children  should  be  capable  of  receiving  it,  and  the  legacy  Lapse ;  gifts 
or  share  of  any  of  them  dying  before  such  time  to  go  to  the  survivors  and  substitution. 
survivor  of  them,  it  was  considered  that  this  must  be  intended,  if  the 
legatee  should  have  survived  the  testator ;  biA  that,  where  the  legatee  died 
in  the  lifetime  of  the  testator,  as  nothing  could  vest  in  the  legatee,  so 
neither  could  it  survive  from  him  {Rider  v.  Wager,  2  P.  W.  331).  So, 
where  a  testator  gave  the  residue  of  his  estate  to  the  children  of  his  brother 
A.,  and  of  his  late  brother  and  sister  B.  and  C,  who  should  be  living  at  the 
decease  of  A.  and  his  wife,  in  equal  proportions ;  and  as  to  such  of  them  as 
should  be  then  dead,  leaving  a  child  or  children,  such  child  or  children  was 
or  were  to  be  or  stand  in  the  place  of  his,  her,  or  their  parent  or  parents  ; 
it  was  held  that  the  bequest  was  confined  to  the  children  of  such  of  the 
legatees  as  survived  the  testator  and  afterwards  died  before  the  time  of 
distribution ;  and  that  the  children  of  those  who  died  in  the  testator's  life- 
time were  not  entitled  to  participate  {Butter  v.  Ommaney,  4  Kus.  70).  In 
several  recent  cases,  a  sti'ong  disposition  has  manifested  itself  to  extend 
clauses  disposing  of  the  "  shares  "  of  persons  dying  before  the  period  of  dis- 
tribution to  those  who  die  in  the  testator's  lifetime,  though  the  preceding 
gift  is  to  a  class  of  objects  (as  children)  not  ascertainable  until  the  testa- 
tor's decease,  and  therefore,  it  might  seem,  having  no  "  share  "  or  interest 
upon  which  the  clause  in  question  can  operate  (  Willing  v.  Baine,  3  P.  W. 
113 ;  Walker  v.  Main,  1  J.  &  W.  1 ;  Humphreys  v.  Howes,  1  R.  &  M. 
639  ;  Smith  v.  Smith,  8  Sim.  353).  In  another  case  even  the  children  of  a 
person  who  had  died  previously  to  the  making  of  the  will  were  held  to  be 
entitled  ;  there  being  a  substantive  original  gift  to  the  children  of  deceased 
objects  concurrently  with  the  living  objects,  and  not  a  mere  clause  of  sub- 
stitution {Tytherleigh  v.  Harbin,  6  Sim.  329).  Indeed,  in  several  subse- 
quent instances,  clauses  of  substitution,  though  in  terms  applicable  to  future 
events,  have  been  extended,  to  let  in  the  issue  of  persons  who  were  dead 
when  the  will  was  made,  the  conclusion  from  the  whole  will  being  that  the 
testator  intended  to  embrace  such  objects  {Giles  v.  Giles,  8  Sim.  360; 
Jarvis  v.  Pond,  9  Sim.  549 ;  Loring  v.  Thomas,  1  Dr.  &  S.  497 ;  and  see 
Bull  v.  Jones,  10  W.  R.  820). 

The  result  appears  to  be,  that  if  there  is  a  gift  to  children  living  at  a  Conclusion 
definite  time,  and  a  substitutionary  gift  to  issue,  all  the  children  living  at  the  cases**"" 
the  date  of  the  will  must  be  taken  into  account,  whether  they  die  in  the 
testator's  lifetime  or  not;  and  no  other  grandchildren  take  except  those 
who  are  children  of  children  aMve  at  the  date  of  the  will  {Bntter  v. 
Ommaney,  4  Rus.  70;  Christopher  son  v.  Naylor,  1  Mer.  320;  Re 
Thompson's  Trusts,  2W.  R.  218,  affirmed,  5  D.  M.  &  G.  280);  but  if  there 
is  a  gift  to  children  living  at  a  definite  time,  and  a  distinct  gift  to  the  issue 
of  children  dying  before  that  time,  with  a  proviso  that  the  issue  shall  take 
only  then-  parents'  share,  then,  notwithstanding  the  proviso,  and  notwith- 
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daughter,  to  bo  enjoyed  by  her  as  an  inalienable  personal  pro- 
vision, free,  whensoever  she  shall  be  covert,  from  the  control 
and  engagements  of  her  husband,  for  which  income  her  receipts 
alone  shall  be  sufficient  discharges  to  my  trustees.  And  I  de- 
clare that  if,  during  the  life  of  ray  same  daughter,  the  same 
income,  or  any  part  thereof,  shall,  from  any  cause  whatever, 
cease  to  be  payable  into  Tier  own  hands,  to  be  enjoyed  as  afore- 
said [or,  if  by  reason  of  any  act  or  default  of  my  same  daughter, 
or  of  any  husband  whom  she  may  marry,  or  by  act  of  law,  the 
intent  hereinbefore  expressed,  that  she  shall  enjoy  the  said 
annual  income  as  a  separate  and  inalienable  personal  provision, 
shall  be  frustrated],  the  trust  lastly  hereinbefore  contained  shall 
thereupon  be  void,  and  my  trustees  shall,  during  the  remainder 
of  the  life  of  my  same  daughter,  apply  such  income  to  or  for 
the  benefit  of  such  object  or  objects  for  thfe  time  being  of  the 
trusts  hereinafter  contained  concerning  the  same  trust  fund,  at 
such  times,  and  if  more  than  one,  in  such  proportions,  and  gene- 
rally in  such  manner  as  my  trustees  shall,  in  their  absolute  and 
uncontrolled  discretion,  think  fit;  [or,  then  it  shall  be  lawful  for 
my  trustees,  at  any  time  during  the  life  of  my  same  daughter, 
by  any  writing  under  their  hands,  to  declare  such  trusts  and 
purposes  concerning  the  said  annual  income  during  the  re- 
mainder of  the  life  of  my  same  daughter,  in  favour  of  my  same 
daughter,  or  of  any  child  or  children  or  issue  of  my  same 
daughter,  or  of  any  other  child  or  children  of  mine,  or  of  the 
issue  of  any  such  other  child  or  children,  or  for  the  benefit  of 
all  or  any  of  the  objects  aforesaid,  as  my  trustees  shall  in  their 
absolute  and  uncontrolled  discretion  think  expedient ;  and  im- 
mediately after  such  declaration  shall  be  made,  the  trust  lastly 

standing  that  children  dead  at  the  date  of  the  will  take  no  share  at  all,  all 
the  grandchildren  are  let  in ;  and  the  reason  is,  that  the  second  clause  is 
too  obscure  to  abrogate  and  do  away  with  the  clear  and  substantive  gift 
contained  in  the  first  clause  {Tythei'leigh  y.  Ilarhin,  6  Sim.  329  ;  Gashell  v. 
Holmes,  3  Ha.  438).  Sec  also  Re  Jordan'' s  Trusts  (2  N.  R.  57) ;  Re  Chap- 
man's Will  (32  Be.  382);  Re  Potter's  Trust,  V.-C.  Malins,  5  Mar.  1869, 
where  Christoplierson  v.  Naylor  was  considered  to  be  of  no  authority. 

See  also  Stewart  v.  Jones  (3  De  G.  &  J.  532) ;  Cotilthtirst  v.  Carter 
(15  Be.  421)  ;  Ive  v.  King  (IG  Be.  4G)  ;  Re  Faulding's  Trust  (26  Be.  263); 
Smith  V.  Pejiper  (27  Be.  86);  Re  Wood's  Will  (31  Be.  324);  Jones  v. 
Frewin  (3  N.  R.  415) ;  Phillips  v.  Phillips  (5  N.  R.  102) ;  Attwood  v. 
Alford  (L.  R.,  2  Eq.  479) ;  Hawkins,  Constr.  Wills,  243—252. 
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hereinbefore  contained  shall  cease  and  be  void] ;  And,  after  the        — 
decease  of  my  same  daughter,  then,  as  to  the  principal  with  the 
future  income,  In  trust  for  all  or  any  of  the  issue  of  my  same  —capital  for 

.  1    ,  .1  1  1  •  1-  her  children, 

daughter,  including  grandchildren  and  more  remote  issue  born  or  more  re- 

,,.„.  „  ,.  ,.  1  ,.  -,    •      mote  issue, 

in  her  lifetime,  for  such  interests,  m  such  proportions  and  m  as  she  siiau 
such  manner  in  all  respects  as  my  same  daughter  shall,  by  deed  ^^^    ' 
executed  in  the  presence  of  and  attested  by  one  or  more  witness 
or  witnesses,  or  by  will,  appoint ;  And,  in  default  of  such  ap- 
pointment, In  trust  for  the  child  if  only  one,  or  for  all  the  —in  default 
children  equally  if  more  than  one,  of  my  same  daughter,  so  that  ment,  for  her 
the  interest  or  interests  of  such  child  or  children  shall  be  abso-  equaUy^with 
lutely  vested  at  the  age  of  twenty-five  years,  or  such  earlier  ^*^^  to 'post- 
age as  such  child  or  children  respectively  shall  happen  to  have  ^g  beyond*^ 
attained  at  the  decease  of  the  survivor  of  my  children  and  ^^^"^ 
grandchildren  who  shall  be  living  at  the  time  of  my  decease, 
and  the  expiration  of  the  term  of  twenty-one  years  afterwards  (A), 

(7i)  After  protracted  litigation,  the  much  agitated  question  respecting  Eule  against 
the  true  limits  of  the  mle  against  perpetuities  has  been  set  at  rest.  The  P^n^tulties. 
House  of  Lords,  after  great  deliberation  and  calling  to  its  aid  the  Judges, 
decided  that  a  limitation  of  estate  which  postpones  the  vesting  for  a  life 
in  being  (including,  by  necessary  consequence,  any  number  of  existing 
lives),  and  a  further  term  of  twenty-one  years  as  an  absolute  term,  inde- 
pendently of  infancy,  is  valid  (^Cadell  v.  Palmer,  1  C.  &  F.  372).  In  the 
case  before  the  House,  the  term  of  suspension  happened  to  be  twenty  years 
only ;  but  the  Judges  unanimously  declared  twenty-one  years  to  be  the 
allowed  term ;  and  they  also  negatived  the  allowance  of  a  further  absolute 
period  for  gestation,  their  opinion  being  "  that  the  period  of  gestation  was 
to  be  allowed  only  in  those  cases  where  gestation  existed." 

An  infant  en  ventre  sa  mere  is,  for  the  purposes  of  this  rule,  regarded  infant  m 

as  a  life  in  being ;  and  cases  may  be  suggested  in  which  there  would  be  a  ^^,-et»n- 

double  allowance  for  gestation ;  as  in  the  instance  of  a  gift  to  such  of  the  sJdered  as  an 

existing  life, 
testator's  grt^ndchildren  and  great  grandchildren  as  should  be  living  at  the 

expiration  of  twenty-one  years  fi'om  the  decease  of  the  survivor  of  his 
children.  The  testator  might  leave  a  child  en  -ventre,  and,  at  the  expira- 
tion of  twenty-one  years,  one  of  his  grandchildren  or  great  grandchildren 
might  be  also  en  ventre;  by  which  means  the  time  of  gestation  would  be 
added  (if  indeed  it  can  be  termed  an  addition)  at  both  extremities  of  the 
period  of  postponement. 

The  death  of  the  testator,  and  not  the  date  of  his  will,  is  to  be  considered 
with  respect  to  the  question  of  a  devise  being  too  remote  (  VanderplanTt  v. 
King,  3  Ha.  1 ;   Williams  v.  Teale,  6  Ha.  239). 

It  is  observable  that  a  testator  is  not  allowed  a  longer  term  of  years  on  Postpone- 
account  of  his  not  availing  himself  of  a  life ;  and,  therefore,  a  gift  which  ^^re  San 
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—        whether  the  preceding  trusts  be  determined  or  not,  and  so  that 

the  share  or  shares,  as  well  accruing  as  original,  of  a  child  or 


twenty-one 
years,  with- 
out a  life, 
void. 


Gift  cannot 
be  moulded 
according  to 
the  event. 


Allcmalive 


postpones  the  vesting  for  an  absolute  period  of  twenty-one  years  and  one 
day,  without  a  life,  is  void,  no  less  than  one  which  suspends  the  vesting  for 
a  life  and  twenty-one  years  and  a  day  (see  Palmer  v.  Holford,  4  Eus. 
403).  In  Lachlan  v.  Reynolds  (9  Ha.  796)  a  gift  at  the  end  of  thirty 
years  was  supported  on  the  ground  that  it  was  ultimately  to  vest  in  persons 
living  at  the  death  of  the  testator  and  at  the  end  of  the  thirty  years,  and  the 
vesting  must  therefore  take  place,  if  at  all,  in  the  life  of  a  person  in  being 
at  the  testator's  death. 

A  gift  over  if  there  should  be  no  child  or  other  issue  of  a  tenant  for  life 
who  should  survive  the  testator  and  the  tenant  for  life  is  not  void  for 
remoteness,  for  the  word  "  survive"  means  that  the  person  to  survive  shall 
be  living  at  the  time  of  the  event  which  he  is  to  survive  (  Gee  v.  lAddell, 
35  Be.  658). 

In  the  application  of  the  rule  under  consideration,  it  is  an  established 
principle,  that  a  devise  or  bequest  which  exceeds  the  allowed  limit  cannot 
be  moulded  into  consistency  with  the  rule  of  law,  because  the  events  have 
turned  out  to  be  such  as  would  have  admitted  of  the  gift  being  duly 
restricted;  for  the  construction  is  to  be  made  according  to  events  which 
might  have  happened,  and  not  according  to  events  which  have  happened  ; 
and  though  it  may  be  probable,  that,  if  it  had  been  proposed  to  the  testator, 
that  he  should  restrict  his  gift  within  such  limits  as  the  law  requires,  rather 
than,  by  a  retention  of  his  whole  purpose,  vitiate  the  entire  disposition,  he 
would  have  consented  to  abandon  the  illegal  part  of  his  scheme ;  yet,  as  he 
has  expressed  no  such  consent,  the  Courts  have  not  assumed  the  power  of 
acting  upon  the  hypothesis.  Thus,  if  real  or  personal  estate  is  given  to 
the  eldest  son  of  A.  (who  at  the  time  of  the  testator's  decease  has  no  son), 
and  in  case  such  son  shall  die  under  the  age  of  twenty-two,  then  to  the 
second  son  of  A.,  the  latter  gift  is  void,  though  A.'s  eldest  son  should  die 
under  the  age  of  twenty-one  years,  so  that  the  ulterior  gift,  if  confined 
within  the  allowed  limits  (i.  e.  if  made  to  take  effect  in  case  the  son  had 
died  under  twenty-one),  would  in  event  have  been  effectual  (see  Rohinson  v. 
Hardcagtle,  2  Br.  C.  22;  Cambridge  v.  Rous,  8  Ves.  12;.  Varvdry  v. 
Geddes,  1  R.  &  M.  203 ;  Thomas  v.  Wilberforce,  31  Be.  299).  The  rule 
is  that  a  bequest  or  devise  is  void  for  remoteness,  if  it  shall  not  of  necessity 
take  effect  within  the  period  of  a  life  or  lives  in  being  at  the  testator's 
death,  and  twenty-one  years  afterwards.  Upon  the  same  principle,  a  gift 
to  the  person  who  for  the  time  being  shall  be  heir  male  of  the  body  of  A., 
and  shall  live  to  attain  the  age  of  twenty-one  years,  is  void ;  though  it  may 
happen  that  the  heir  male  of  the  body  of  A.  who  first  attains  majority  was 
living  at  the  testator's  death  :  nor  will  the  vice  of  remoteness  be  eradicated 
by  a  disposition  of  the  profits  until  such  heir  should  attain  twenty-one 
{Lord  Dungannon  v.  Smith,  12  C.  &  F.  546). 

However,  it  may,  and  often  does  occur,  that  a  gift  over  is  framed  so  as 
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children  dying  without  having  attained  either  of  the  alternative 
ages  aforesaid,  shall  accrue  to  the  others  or  other  of  such  chil- 


to  take  effect  on  a  double  contingency,  one  branch  of  whicb  is  within  and  gifts  void  in 

the  other  is  beyond  the  legal  limit,  which  will  therefore  be  good  or  bad  good  in  an- 

according  to  the  event.     Thus,  if  a  testator  devises  land  to  the  first  son  of  '^*^^' 

A.  who  should  attain  the  age  of  twenty-two  years,  in  fee,  and  if  such  son 

should  die  under  the  age  of  twenty-two  years,  or  if  A.  should  have  no  son, 

then  to  B.  in  fee  ;  the  gift  to  B.  is  precisely  in  this  predicament.     There 

are,  it  will  be  observed,  two  distinct  devises  to  him ;  one  to  take  effect  if 

A.  should  have  a  son  who  should  die  under  twenty-two,  which  is  too  remote, 

and  is  therefore  void,  whatever  maj"  happen  to  be  the  age  at  which  such  son 

dies  ;  the  other  to  arise  in  the  event  of  A.  having  no  son,  which  is  good,  aa 

being  necessarily  to  vest  within  a  life  in  being.     See  Leake  v.  Robinson, 

2  Mer.  363  -,   Cromjje  v.  Barrow,  4  Ves.  681 ;   Cambridge  v.  Rous,  8  Ves. 

12  ;  Minter  v.  Wraith,  13  Sim.  52 ;  Re  Thatcher's  Trusts,  26  Be.  365. 

It  would  seem  that  on  a  bequest  to  persons  in  esse  for  life,  and  after-  Restriction 
wards  to   their  unborn   children,  with   a  general  direction   that  female  a^g'^atlon  by 
children  should  take  for  their  "  separate  and  inalienable  tise,"  the  restriction  married 
against  alienation  would  be  too  remote  and  would  be  void  {Armitage  v. 
Coates,  35  Be.  1).     See  also  Fry  v.  Capper  (Kay,  163). 

An  executory  devise,  however  remote,  may  be  engrafted  on  an  estate  Executory 
tail;  for  such  an  estate  being  an   estate   of  inheritance,  and  the  ovmer  after  an  estate 
thereof  being  competent  to  defeat  the  executory  limitation  and  to  alien  the  tall  not  too 
fee-simple,  the  rule  against  perpetuities  has  no  place,   such  rule   only 
requiring  that  the  absolute  estate  or  interest  in  the  subject-matter  of  the 
limitation  be  not  kept  in  suspense  beyond  the  allowed  period  {Nicolls  v. 
Sheffield,  2  Br.  C.  215). 

That  a  devise  in  tail  after  payment  of  debts  is  not  too  remote,  see 
Rimington  v.  Cannon  (12  C.  B.  18).  And  a  rent-charge  by  way  of  use, 
vested  in  an  existing  person  and  his  heirs  in  fee-simple,  but  to  commence 
at  an  uncertain  future  period,  is  not  void  for  remoteness  ( Gilbertson  v. 
Richards,  4  H.  &  N.  277,  5  H.  &  N.  453) ;  and  see  Sugd.  Pow.  15. 

Consistently  with  the  principle  which  forbids  our  having  recourse  to  As  to  gifts  to 
subsequent  events  in  order  to  determine  the  validity  of  a  devise,  it  is  clear  ^^^^oo  re!^"^'' 
that  a  gift  to  a  class  extending  to  persons  beyond  the  allowed  line  is  void,  mote, 
although  the  class  may  happen  to  be  entirely  composed  of  individuals 
competent  to  have  been  objects  of  gift ;  for,  as  they  claim  in  a  collective 
character,  the  accidental  circumstances  of  their  respective  situation  cannot 
impart  validity  to  their  claim.     Thus,  if  a  gift  is  made  to  A.  for  life,  and 
after  his  death  to  the  children  of  A.  who  shall  attain  the  age  of  twenty-two 
years,  although  all  the  children  of  A.  who  attain  twenty-two  should  happen 
to  have  been  bom  in  the  testator's  lifetime  (and  who  might  therefore,  aa 
being  persons  in  esse,  have  taken  interests  to  vest  at  any  age),-  yet  the  gift, 
not  being  confined  to  them,  but  embracing  in  its  scope  children  bom  at 
any  time  during  the  life  of  A.,  whether  in  the  lifetime  or  after  the  decease 
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dren,  and  if  more  than  one  in  equal  shares,  and  be  vested  aa 
aforesaid  J  But  no  child  in  whose  favour  an  appointment  shall  be 
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of  the  testator,  is  too  remote,  on  account  of  the  postponement  of  the 
vesting  bej'ond  the  age  of  twenty-one  years  (^Arjiold  v.  Congreve,  1  R.  &  M. 
209 ;  Newman  v.  Newman,  10  Sim.  51 ;  and  see  Williams  v.  Teale,  6  Ha. 
251).  The  ordinary  causes  of  the  remoteness  of  gifts  to  children  as  a 
class  are,  that  they  either  include  the  issue  of  unborn  persons  {Jiurley  v. 
Evelyn,  12  Jur,  712),  or  defer  the  vesting  of  the  shares  of  unborn  children 
to  an  age  later  than  majority.  A  testator  is  in  less  danger  of  overstepping 
the  legal  boundary,  whilst  providing  for  his  own  children  and  grand- 
children, than  when  the  objects  of  his  bounty  are  the  children  or  grand- 
children of  another ;  since  he  has  only  to  avoid  protracting  the  vesting  of 
his  grandchildren's  shares  beyond  their  ages  of  twenty-one  years.  If  the 
vesting  of  a  grandchild's  share  is  postponed  until  the  death  of  the  survivor 
of  its  parents,  the  gift  is  too  remote  ;  since  a  child  of  the  testator  may 
marry  a  person  bom  after  the  testator's  death,  and  that  parent  may  be  the 
survivor  {Ilodson  v.  Ball,  14  Sim.  574 ;  Lett  v.  Randall,  3  S.  &  G.  92  ; 
B^ichanan  v.  Harrison,  1  J.  &  H.  662).  But  if  the  vesting  be  not  post- 
poned beyond  majority,  the  extension  of  the  gift  to  after-born  grandchildren 
would  not  invalidate  it,  because  all  the  children  of  a  testator  must  be 
in  esse  at  his  decease,  and  their  children  must  be  born  in  their  lifetime, 
which  brings  it  within  the  compass  of  a  life  in  being  at  the  death  of  the 
testator.  On  the  other  hand,  a  gift  embracing  the  whole  range  of  the 
grandchildren  of  a  living  person,  other  than  the  testator  himself,  would  be 
clearly  void,  though  the  vesting  was  to  take  place  at  majority,  or  even  at 
the  instant  of  birth,  for  the  grandfather  might  have  children  bom  after  the 
testator's  decease  ;  and  as  the  gift  would  extend  to  the  children  of  such 
after-bom  children,  it  would  be  too  remote. 

A  gift  to  an  unborn  person,  to  take  effect  on  his  performance  of  an  act 
which  cannot  be  done  until  the  attainment  of  an  age  posterior  to  majority, 
is  clearly  bad.  Of  this  nature  is  a  devise  or  bequest  to  the  first  unborn 
son  of  A.  who  shall  take  holy  orders ;  for,  as  the  canons  of  the  Church  of 
England  require  deacons  to  be  twenty-three,  and  priests  to  be  twenty-four, 
years  of  age,  it  follows  that  if  A.  should  die,  leaving  a  son  under  two  years 
of  age,  the  vesting  would  necessarily  be  deferred  beyond  a  life  in  being 
and  twenty-one  years  afterwards  {Proctor  v.  Bishop  of  Bath  and  Wells, 
2  H.  Bl.  358). 

Where  the  act,  the  performance  of  which  is  made  a  condition  precedent 
to  the  vesting,  is  of  such  a  nature  that  it  may  be  performed  either  before 
or  after  the  devisee's  majority,  as  entering  at  a  university,  taking  a  com- 
mission in  the  army,  or  the  like,  the  fate  of  the  gift  seems  to  be  more 
questionable ;  but,  even  in  this  case,  it  appears  by  the  better  opinion  to  be 
void,  for  the.  doctrine  to  be  gathered  from  the  authorities  is,  that  the  gift 
must  necessarily  take  effect  within  the  period  allowed  by  the  mle  of  law, 
or  fail  (see  Tollemache  v.  Earl  of  Coventry,  8  Bli,,  N.  S.  547,  2  C.  &  F. 
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made  shall  participate  in  the  unappointed  fund,  without  bring-         — 

ing  the  appointed  interest  into  distribution  ;  And  if  there  shall 


611).     Indeed,  even  in  the  case  before  suggested,  of  a  gift  to  a  person   Perpetuity 
taking  orders,  there  is  only  a  possibility  of  remoteness,  because  an  unborn   '     • 
son  of  A.  might  attain  the  age  of  twenty-three  or  twenty-four,  and  be 
ordained  in  the  lifetime  of  his  father,  and  then  the  gift  would  in  event  be 
confined  within  the  compass  of  a  life  in  being. 

Where  a  power  of  appointment  is  created  by  deed  or  will  in  favour  of  a   Application 
defined  class  of  objects,  the  appointment  must  be  made  to  persons  compe-   seiectkm  and 
tent  to  have  taken  immediately  under  the  instrument  creating  the  power,   distribution. 
The  donee  of  a  particular  power,  in  exercising  his  power,  can  only  limit   Particular 
the  property  in  the  same  manner  as  the  donor  could  have  done,  for  the  rule  P°^®'' 
against  perpetuities  begins  to  run  from  the  date  of  the  instrument  creating, 
and  not  of  the  instrument  executing,  the  particular  power.     The  power, 
however,  is  not  void,  because  it  includes  objects  exceeding  the  perpetuity 
limits  ( Griffith  v.  Pomnall,  13  Sim.  393 ;  Thomas  v.  Thomas,  14  Sim. 
234),  and  if  it  be  exercised  in  favour  of  persons  within  the  limits,  the  ap- 
pointment is  a  good  one  (^HocMey  v.  Mamhey,  1  Ves.  j.  150;  Wilkinson  v. 
Ikincan,  30  Be.  Ill ;  and  see  Jesson  v.  Wright,  2  Bli.  1 ;    Sugd.  Pow. 
397).    But  a  general  power  does  not  interfere  with  the  freedom  of  aliena-   General 
tion,  and  has  no  tendency  to  a  perpetuity :  consequently  the  rule  against 
perpetuities  begins  to  run  from  the  date  of  the  instrument  executing  the 
power  (Lewis,  Perpet.  483). 

Powers  to  appoint  to  the  issue  of  a  marriage  are  frequently  vested  by  an 
antenuptial  settlement  in  both  or  one  of  the  marrying  parties;  which 
powers,  on  the  principle  in  question,  must  be  exercised  in  favour  of  issue 
born  in  the  lifetime  of  the  parents,  or  one  of  them,  which,  indeed,  the 
children  of  the  marriage  necessarily  are,  so  that  an  express  restriction  is 
never  required,  unless  the  power  embraces  remoter  issue  (^Robinson  v. 
Hardcastle,  2  T.  E.  241;  Bristowe  \.  Ward,  2  Ves.  j.  336;  Cromj)e\. 
Barrow,  4  Ves.  681).  As  before  observed,  even  where  a  power  is  not  in 
terms  duly  restricted,  yet,  if  it  be  exercised  in  favour  of  individuals  who 
are  within  the  line,  the  appointment  is  valid.  In  the  converse  case,  i.  e. 
where  the  power  is  duly  restricted,  but  the  appointment  is  not,  the  latter  is 
a  mere  nullity  quoad  the  remote  appointees ;  and  therefore,  even  if  it  were 
made  to  the  whole  as  a  class,  yet,  as  the  remote  appointees  are  not  objects 
of  the  power,  the  extension  of  the  appointment  to  them  would  not  prevent 
its  taking  effect  as  to  the  competent  objects.  If,  however,  the  power  is 
unrestricted,  and  the  appointment  is  to  a  class  embracing  objects  who  are 
too  remote,  it  will  be  void  in  toto,  according  to  the  rule  applicable  to  gifts 
in  general  {Routledge  v.  Dorril,  2  Ves.  j.  357). 

It  is  also  to  be  observed,  that  where  an  appointment  is  in  the  first  instance 
made  in  favour  of  certain  objects  (who  are  within  the  scope  of  the  power), 
and  there  is  engrafted  on  this  a  clause  settling  the  shares  of  one  or  more  of 
the  appointees  in  a  manner  not  authorized  by  the  power,  the  effect  is  not  to 
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—        not  be  any  object  of  the  preceding  trust  who  shall  acquire  an 

—ii  no  child,   absolutely  vested  interest,  Then  in  trust  for  such  persons  or 

Rule  against     invalidate  the  appointment  in  regard  to  such  share  or  shares,  but  solely  to 
perpetuities,     ^gtach  from  it  the  clause  in  question,  leaving  the  appointment  to  take  effect 
as  a  simple  absolute  disposition,  according  to  the  mode  in  which  it  origin- 
ally stood  {Carver  v.  Bowles,  2  R.  &  M.  304  ;  Kampf  y.  Jones, 2  Ke.  756; 
Ming  v.  Hardwick,  2  Be.  352.     See  also  Church  v.  Kemhle,  5  Sim.  525  ; 
Fry  V.  Capper,  Kay,  163;  Ruchery.  Scholefield,  1  H.  &  M.  36).    But  the 
clause  in  a  case  where  the  appointee  has  executed  or  assented  to  the  deed 
of  appointment,  may  be  valid  as  a  settlement  by  the  appointee. 
Life-interest        The  rule  against  peipetnities  does  not  prevent  the  giving  of  a  life  in- 
toYn  unborn    terest  to  an  unborn  person  ;  for  as  persons  not  in  esse  at  the  death  of  the 
person.  testator  may  be  made  devisees  of  the  inheritance  of  lands,  or  legatees  of  the 

absolute  interest  in  personalty,  they  are  of  course  equally  competent  to 
take  life  or  other  partial  interests.  If,  therefore,  a  testator  stops  at  the 
creation  of  such  life-interests,  his  disposition  is  perfectly  consistent  with 
the  rule  of  law ;  but  if  he  goes  on  to  give  the  remainder  or  ulterior  interest 
to  the  issue  of  such  unborn  devisees  or  legatees  for  life,  this  part  of  his 
scheme  is  annulled  by  the  rule  under  consideration,  which,  however,  leaves 
untouched  the  prior  life-interest  (see  Sugd.  Pow.  393).  Thus,  if  a  testator 
gives  lands  to  A.  for  life,  with  remainder  to  his  children  for  life,  remainder 
to  the  children  of  such  children  as  tenants  in  common  in  fee,  the  devises  to 

A.  and  his  childien  will  take  effect,  and  the  inheritance,  which  the  ulterior 
devise  purports  to  dispose  of,  will  descend  to  the  heir-at-law  or  residuary 
devisee  of  the  testator.  This  doctrine  is  not  only  consistent  with  acknow- 
ledged principles  of  law,  but  is  supported  by  direct  a.uthovity  {Cotton  v. 
Heath,  1  Roll.  Ab.  612,  pi.  3;  Routlcdge  v.  Borril,  2  Ves.  j.  866).  And 
in  numerous  other  cases  of  a  more  recent  date,  the  validity  of  a  devise  to 
an  unborn  person  for  life,  though  not  forming  the  direct  subject  of  con- 
sideration, was  assumed  in  the  discussion  of  some  other  question,  without 
even  an  attempt  being  made  to  impeach  the  validity  of  the  gift ;  a  circum- 
stance which  strongly  shows  how  general  has  been  the  acquiescence  in  the 
doctrine  {Doe  v.  Oitnnis,  i  Tau.  313  ;  Doe  v.  VaugJian,  1  D.  &  Ry.  52,  5 

B.  &  Al.  464  ;  Ashley  v.  Ashley,  6  Sim.  358 ;  Denn  v.  Page,  3  T.  R.  87,  n., 
11  Ea.  603,  n.;  Hay  v.  Earl  of  Coventry,  3  T.  R.  83 ;  Foster  v.  Earl  of 
Bomney,  11  Ea.  594;  Bennett  v.  Lome,  6  Moo.  &  P.  485;  JVilliams  v. 
Teale,  6  Ha.  250). 

A  bequest  to  unborn  issue  as  tenants  for  life,  and  to  the  executors,  ad- 
ministrators and  assigns  of  the  survivor,  is  not  too  remote,  but  gives  an  ab- 
solute interest  to  the  survivor  {Ave7'?i  v.  Lloyd,  L.  R.,  5  Eq.  383).  And  a 
gift  over  after  a  life  interest  to  an  unborn  person  is  valid,  if  such  gift  over 
be  in  favour  of  a  person  who  is  within  the  perpetuity  line,  or  of  a  class 
necessarily  ascertained  within  the  limits  of  the  rule  {Stuart  v.  Cocker  ell, 
V.-C.  Malins,  5  Mar.  1869). 
Cy  prls  doc-  In  some  instances  devises  of  land  which  extend  the  limitations  to  too 
remote  a  line  of  issue  are  rendered  valid  by  the  doctrine  of  cy  pres,  or  ap- 
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purposes,  and  in  such  manner,  as  my  same  daughter,  being  dis-  ^^^  ^— ^ 
covert,  shall,  by  deed  to  be  executed  in  the  presence  of  and  sons  aa 

proximation.  .According  to  this  doctrine,  if  a  testator  devises  lands  to  A.  Euie  against 
for  life,  with  remainder  to  the  eldest  son  (unborn)  of  A.  for  life,  with  re-  q^  ^^^^_ 
mainder  to  the  first  and  other  sons  of  such  eldest  son  successively  in  tail, 
the  Courts,  in  order  to  prevent  the  testator's  intention  in  favour  of  the  issue 
of  the  son  of  A.  from  being  entirely  defeated,  accelerate  the  ultimate 
limitation,  by  giving  the  estate  tail  to  the  son  himself,  instead  of  to  his  son; 
thereby  reducing  the  limitations  to  a  devise  to  A.  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail.  It  will  be  observed,  that,  under  these 
modified  limitations,  the  intended  tenants  in  tail  take  by  descent  (sup- 
posing the  estate  tail  to  remain  unbarred )  similar  estates  to  those  which 
it  was  attempted  to  vest  in  them  by  purchase  {Nicholl  v.  Nicholl,  2 
W.  Bl.  1159;  BoUnson  v.  Hardcastle,  2  T.  R.  241,  380,  781.  See  also 
HopMns  V.  Hopkins,  Ca.  t.  Talb.  44).  It  is  clear  that  this  doctrine  does 
not  extend  to  bequests  of  personalty  (^Routledge  v.  Dorrxl,  2  Ves.  j.  357, 
865) ;  nor  to  gifts  of  real  estate  which  would  confer  on  the  too  remote 
issue  estates  in  fee  simple  {Bristow  v.  Warde,  2  Ves.  j.  336).  It  seems, 
however,  to  apply,  where  they  are  made  tenants  in  common  in  tail  {Pitt  v. 
Jackson,  2  Br.  C.  51 ;  Vanderplank  v.  King,  3  Ha.  1 ;  see  also  6  Ha.  251). 
The  doctrine,  however,  does  not  apply,  where  the  devise  to  the  issue  of  the 
unborn  person,  instead  of  running  through  the  whole  line  of  sons,  is  re- 
stricted to  the  eldest  son,  as  in  such  case  the  devolution  of  the  estate,  under 
an  entail  (which  would  include  all  the  sons),  differs  so  widely  from  the 
destination  contemplated  by  the  testator  {Monypenny  v.  Bering,  16  M.  & 
W.  418,  7  Ha.  568,  2  D.  M.  &  G.  145). 

The  doctrine  of  the  case  of  Cadell  v.  Palmer  {ante,  p.  297)  does  not   Scheme  by 
lead  to  any  alteration  in  the  ordinary  form  of  gifts  to  unborn  children,  testing*  of 

which  are  commonly  made  to  confer  vested  interests  at  majority ;  but  it  shares  of  un- 
«.-.,  /•  .•  /V11.  _c  xix  1.       ''orn  children 

affords  the  means  of  carrying  into  effect  the  designs  or  some  testators,  wno  may  be  post- 
are  anxious  to  postpone  the  vesting  to  a  later  age.  For  instance,  suppose  poned  beyond 
a  testator,  distrustful  of  the  prudence  which  ordinarily  belongs  to  the  legal 
age  of  discretion,  is  desirous  to  postpone  the  vesting  of  the  shares  of  his 
grandchildren,  bom  and  unborn,  until  the  age  of  twenty- five ;  a  gift 
aiming  directly  and  absolutely  at  this  object  would  be  void  {Leake  v. 
Bobinson,  2  Mer.  363;  Bull  v.  Pritohard,  1  Rus.  213);  but  the  gift 
would  be  rendered  valid  by  carving  out  a  period  composed  of  existing  lives 
and  twenty-one  years,  and  restraining  the  vesting  (as  in  the  text)  within 
the  compass  of  such  period.  This  expedient,  while  it  preserves  inviolate 
the  rule  of  law,  exposes  the  testator's  scheme  of  postponing  the  vesting  of 
the  grandchildren's  shares  until  their  ages  of  twenty-five  to  very  little 
actual  risk  of  being  frustrated,  since  several  lives  and  twenty-one  years  are 
almost  certain  to  outnin  one  of  those  lives  (for  the  parent  of  the  objects  of 
the  gift  would  of  course  be  made  one  of  the  cestuis  qtte  vie)  and  twenty- 
five  years. 
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^     -—        attested  by  one  or  more  witness  or  witnesses,  or  by  her  will,  or 

daughter  •'  . 

shau appoint,   being  covert  shall,  by  her  will,  appoint;  And,  in  default  of  ap- 


As  to  the 
validity  of 
indefinite 
powers  of 
sale. 


<5ne  point  of  much  interest  in  connection  with  the  doctrine  of  the  rule 
against  perpetuities  is  as  to  the  validity  of  indefinite  powers  of  sale,  i.  e. 
powers  which  are  so  framed  as  not  necessarily  to  be  exerciseable  within 
the  compass  of  a  life  in  being  and  twenty-one  years  afterwards,  and  which, 
therefore,  might  seem  to  admit  of  the  possibility  of  the  estate  being  shifted 
in  derogation  of  the  limitations  in  the  will  or  settlement  for  an  unlimited 
period.  The  validity  of  such  powers  comes  under  consideration  in  the 
ordinaiy  case  of  lands  being  limited  by  deed  or  will  to  a  person  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  with  remainders 
over,  A  power  is  reserved  to  A.  and  B.,  and  the  survivor  of  them,  and 
the  heirs  of  such  survivor,  with  the  consent  of  the  tenant  for  life  during 
his  life,  and  after  his  decease  in  their  or  his  own  discretion,  to  sell  the 
estate  and  revoke  the  uses  in  favour  of  a  purchaser.  As  this  power  would 
appear  from  the  absence  of  restriction  to  extend  through  all  time,  it  might 
seem  obnoxious  to  the  rule  against  perpetuities :  but  the  eldest  son,  as 
tenant  in  tail  in  remainder,  being  competent,  with  the  concurrence  of  the 
tenant  for  life,  to  bar  the  entail  and  remainders,  and  thereby  extinguish 
the  power,  the  objection  is  at  an  end  (^Biddle  v.  Perliins,  4  Sim.  135; 
Powis  V.  Capron,  Id.  138,  n.;  Waring  v.  Coventry,  1  M.  &  K.  249;  Boyce 
V.  Banning,  2  Cr.  &  J.  334 ;  Wood  v.  White,  4  M.  &  C.  460;  Nelson  v. 
Callow,  15  Sim.  353). 

In  none  of  these  instances,  however,  has  the  ground  of  decision  been 
very  distinctly  intimated ;  but,  as  it  had  always  happened  that  the  power 
had  been  exercised  during  the  life  estate,  an  opinion  obtained  in  the  Pro- 
fession, that  powers  of  this  nature  were  valid  when  exercised  during  the 
lifetime  of  the  tenant  for  life,  but  invalid  if  not  so  exercised ;  such  we 
may  collect  to  have  been  the  view  of  Lord  Cottenham  from  his  remarks  in 
Wood  V.  White  (4  M.  &  C.  483).  In  Lantshery  v.  Collier  (2  K.  &  J. 
709),  Sir  W.  Page  Wood,  V.-C,  reviewed  the  authorities  respecting 
powers  of  sale  not  restricted  in  terms  as  to  time,  and  declared  that  the 
Court  looks  to  the  whole  intent  and  purpose  of  the  settlement,  and, 
whether  the  reversion  or  remainder  in  fee-simple  be  limited  after  estates 
for  life  or  estates  tail,  will  hold  the  power  to  be  valid  and  subsisting  until 
the  estates  tail  (if  any)  are  barred,  or  the  fee-simple  vested  in  possession — 
in  either  of  which  events,  the  purpose  of  the  settlement  is  at  an  end,  and 
the  power  is  determined  (2  K.  &  J.  722).  See  also  Wolley  v.  Jenkins 
(23  Be.  53,  on  appeal,  5  W.  K.  281) ;  Taite  v.  Swinstead  (26  Be.  525) ; 
Chajmian  v.  Harris  (2  N.  K.  56) ;  Sugd.  Pow.  851 ;  1  Jann.  Wills,  272. 

The  Com-ts,  however,  seem  to  be  disinclined  to  extend  the  principle  of 
these  cases,  by  holding  a  trust,  which  is  to  extend  over  an  indefinite  range 
of  minorities,  to  be  valid  quoad  an  existing  person  ( Ferrand  v.  Wilson,  4 
Ha.  344 ;  Browne  v.  Stonghton,  14  Sim.  369 ;  Turvin  v.  Newcomc,  3 
K  &  J.  16 ;  but  see  Briggs  v.  Lord  Oxford,  1  D.  M,  &  G.  363). 
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pointment,  In  trust  for  the  person  or  persons  who  at  the  de-  _j^^jjit 
cease  of  iny  same  daughter  shall  be  of  her  blood  and  of  kin  to  ofappoint- 

.        ,         .  p  .  ment,  for  her 

her  and  who,  under  the  statutes  for  the  distribution  of  intestates   next  of  kin, 
effects,  would  be  entitled  to  her  personal  estate  if  she  were  dead 
intestate  and  a  spinster,  such  persons,  if  more  than  one,  to  take 
in  the  proportions  prescribed  by  the  said  statutes,  [or,  upon  such  [or,  upon  the 

•  1-1        /v»  1  1  trusts  aiiect- 

trusts  as  would,  by  virtue  of  my  will,  affect  the  same  share  or  ing  the  resu 
shares  if  my  same  daughter  were  dead  without  having  acquired  fund], 
an  absolutely  vested  interest  therein  under  the  trusts  aforesaid]. 
And  I  EMPOWER  my  same  daughter,  by  her  will,  to  appoint  all  Power  for 

n    ^       •  /.I  1  1  •!    daughter  to 

or  any  part  of  the  income  or  the  same  share  or  shares  to  be  paid  appoint  by 
to  any  husband  who  shall  survive  her  for  his  life.     I  declare  rest  to  hus- 
that  my  trustees  shall  have  power  to  apply  the  whole  or  any  p^g^jgiong 
part  of  the  annual  income  to  which  each  or  any  object,  being  a  formainte- 

^  •/'''<=>        nance  and 

minor,  of  the  respective  trusts  and  provisions  hereinbefore  con-  advancement 
'  .    ^  ^  .         .  ,        of  infant  ob- 

tained concerning  my  trust  fund,  shall  be  entitled  in  possession,  jects. 

in  or  towards  the  maintenance  or  education,  or  otherwise  for 
the  benefit  of  such  object  during  minority,  whether  such  object, 
being  a  female,  shall  be  married  or  not ;  and  the  unapplied  in- 
come shall  be  accumulated,  and  the  accumulations  thereof  shall 
be  liable  to  be  applied  in  like  manner,  and,  subject  to  such 
liability,  shall  be  deemed  accretions  to  the  capital  whence  the 
same  income  arose  ;  also  power  to  apply  any  part  not  exceeding 
one  moiety  [_or,  one  third  part]  of  the  capital  to  which  each  or 

It  has  been  argued  that  the  rule  against  perpetuities  does  not  apply  if  whether  the 
the  limitation  be  by  way  of  remainder.  See  3rd  Rep.  R.  P.  Commissioners,  °™oteneM* 
p.  29 ;  J.  Williams,  R.  P.  261 ;  and   Cole  v.  Sewell  (4  Dr.  &  War.  1 ;   is  applicable 
aifirmed,  2  H.  L.  C.  186).     "  It  is  now  perfectly  settled  that  where  a  limita-  niainder. 
tion  is  to  take  eflp ect  as  a  remainder,  remoteness  is  out  of  the  question ;  for 
the  given  limitation  is  either  a  vested  remainder — and  then  it  matters  not 
whether  it  ever  vest  in  possession,  because  the  previous  estate  may  subsist 
for  centuries  or  for  all  time — or  it  is  a  contingent  remainder,  and  then,  by 
the  rule  of  law,  unless  the  event  upon  which  the  contingency  depends 
happen  so  that  the  remainder  may  vest  eo  iiistanti  the  preceding  limitation 
determines,  it  can  never  take  effect  at  all"  (^per  Lord  St.  Leonards,  4 
Dr.  &  War.  28).    But  see  Lewis,  Perpet.  408,  Supp.  p.  97  ;  Monypenny 
V.  Bering,  16  M.  &  W.  428,  2  D.  M.  &  G.  145 ;   Challis  v.  Doe,  18  Q.  B. 
231  (reversed,  nom.  Evers  v.  Challis,  7  H.  L.  C.  531,  7  W.  R.  622). 

See  further,  on  the  subjects  of  this  note,  the  case  of  Cadell  v.  Palmer, 
and  the  notes  thereto,  in  Tud.  L.  C.  R.  P.  360 — 429  ;  Lewis  on  Perpetuity; 
1  Jarm.  Wills,  226,  et  $€([. 
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wife  marry- 
ing again,  to 
be  secured  by 
setting  apart 
three  per 
cent.  Steele. 


Provision  for 
wife  to  be  in 
bar  of  dower. 
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any  object  [or,  male  object]  of  the  same  respective  trusts  and 
provisions  shall  be  entitled  in  possession  or  reversion,  in  or 
towards  the  establishment  or  advancement  in  the  world  of  such 
oi^ect;  but  so  that  if  the  object  be  entitled  in  reversion,  such 
application  shall  not  be  made  without  the  consent  in  writing  of 
the  previous  taker,  who,  if  a  daughter  of  mine,  shall  be  com- 
petent, notwithstanding  coverture,  to  consent.  I  direct  my 
trustees,  if  my  said  wife  shall  marry  again,  to  pay  a  clear  an- 
nuity of  £ into  her  proper  hands  during  her  life,  by  equal 

half-yearly  payments,  to  be  enjoyed  by  her  free  from  the  con- 
trol and  engagements  of  her  then  present  or  any  futiu-e  hus- 
band, and  without  power  of  anticipation,  as  a  separate  and 
inalienable  provision,  for  which  her  receipts  alone  shall  be  suf- 
ficient discharges  to  my  trustees ;  the  first  payment  to  be  made 
at  the  end  of  six  calendar  months  next  after  her  marriage ; 
And  I  further  direct  my  trustees  to  set  apart,  in  their  names, 
out  of  my  trust  fund,  stock  in  Bank  Three  per  Cent.  An- 
nuities (but  not  in  any  other  investment),  suflftcient,  at  the 
period  of  appropriation,  to  answer  the  same  annuity,  which 
stock  shall,  subject  to  the  payment  of  such  annuity,  be  held 
upon  the  trusts  affecting  the  residue  of  the  said  trust  fund.  I 
DECLARE  that  the  provision  hereby  made  for  my  said  wife  shall 
be  accepted  by  her  in  full  satisfaction  of  her  claim  to  dower  and 
freebench  out  of  any  real  estate  of  which  I  have  been,  or  now 
am,  or  shall  be  seised,  possessed  or  entitled  ( ^).     I  give  all  the 


Remarlcs  on 
tlie  clause 
excluding 
dower. 


Dower  Act, 
3  &  4  Will.  ' 
c.  105. 


(i)  If  the  testator  were  married  on  or  before  the  1st  of  January,  1834, 
the  present  clause  would  have  the  effect  of  obliging  his  widow  to  elect, 
either  to  relinquish  her  dower,  or  to  renounce  the  benefit  derived  under  the 
will;  and  would  be  useful  as  preventing  the  occurrence  of  the  much-agitated 
question,  whether  the  devise  to  the  wife  was  to  be  considered  as  including 
the  dower,  so  as  to  subject  the  widow  to  the  necessity  of  electing  (1st  Rep. 
of  E.  P.  Commissioners;  and  see  Varlier  v.  Son'erhy,  4  D.  M.  &  G.  321, 
and  the  cases  there  cited).  If  the  testator's  marriage  were  subsequent  to 
the  1st  of  January,  1834,  the  dower  of  his  widow  is  subject  to  the  regula- 
tions of  the  Act  of  3  &  4  Will.  4,  c.  105  ;  which  (sect.  9)  makes  a  provi- 
sion for  the  wife,  out  of  real  estate  of  which  she  would  be  dowable,  operate 
ipso  facto  to  exclude  her  claim  to  dower  out  of  such  estate.  On  the  other 
hand,  a  provision  out  of  personalty,  or  out  of  any  other  real  property  not 
liable  to  dower  (sect.  10),  will  not  bar  the  widow  of  her  dower,  unless  ac- 
companied by  an  express  declaration.  The  testator  may,  however,  by  deed 
(sect.  6),  or  by  will  (sect.  7),  and  without  giving  his  widow  any  substituted 
benefit,  expressly  annul  her  claim ;  so  that  dower  has  become  by  the  effect 
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legal  interests  which  shall  at  my  decease  be  vested  in  me  as  ,    , — r 

'^  _  ''  trust  and 

trustee  or  mortgagee,  in  any  real  or  personal  estate,  Unto  and  mortgage 

of  the  enactment  an  interest  disposable  by  the  husband,  and,  like  the  Dower  Act. 
widow's  distributive  share  in  his  personal  estate,  devolves  to  her  only  in 
the  event  of  the  husband's  disposing  power  not  being  exercised.  The  Act 
has  (sect.  2 )  abolished  the  much-reprobated  distinction  in  regard  to  dower, 
between  legal  and  equitable  intei'ests,  by  extending  the  right  of  dower  to 
the  latter.  It  must  be  remembered  that  none  of  these  modifications  apply 
to  persons  whose  marriage  took  place  anterior  to  the  2nd  of  January,  1834. 
See  the  Act  more  fully  treated  of,  1  Hayes,  Conv.  300 ;  see  also  Hawkins, 
Constr.  Wills,  272.  It  is  observable,  that,  where  the  widow,  whose  right  to 
dower  is  governed  by  the  old  law,  takes  an  absolute  estate  for  life  in  the 
testator's  real  estate,  the  point  respecting  her  right  to  take  both  the  testa- 
mentary provision  and  the  dower  is  of  little  importance,  except  in  relation 
to  real  estate  acquired  by  the  testator  after  the  making  of  his  will. 

The  Dower  Act  does  not  apply  to  copyholds  {Poivdrell  v.  Jones,  2  S.  & 
G.  415  ;  Smith  v.  Adams,  5  D.  M.  &  G.  718) ;  but  does  apply  to  gavelkind 
lands  {Farley  v.  Bonham,  2  J.  &  H.  177). 

By  the  common  law,  an  alien  woman  married  to  an  Englishman  is  not 
entitled  to  dower  {Count  de  Wall's  case,  6  Moo.  P.  C.  216,  12  Jur.145), 
But  by  7  &  8  Vict.  c.  66,  s.  16,  the  wife  of  a  natural-born  subject  or  person 
naturalized  has  all  the  rights  of  a  natural-bom  subject. 

Where  a  woman  has  before  marriage  agreed  to  accept  a  consideration  for  Provision  in 
her  widow's  share  under  the  Statute  of  Distributions,  she  is,  of  course,  or  third^s"^^' 
bound  by  that  agreement,  and  cannot  claim  any  share  of  her  deceased  hus- 
band's personalty  ( Gurhj  v.  Gurly,  8  C.  &  F.  743  ;  Tlwmpson  v.  Watts,  2 
J.  &  H.  291) ;  but  where  a  rent-charge  was,  on  marriage,  settled  on  the 
wife  for  her  jointure  and  in  lieu  of  dower  and  thirds  at  common  law,  the 
rent-charge  was  regarded  as  intended  to  be  in  lieu  of  the  wife's  claim  on 
her  husband's  lands  only,  and  was  held  not  to  bar  the  widow  of  her  distri- 
butive share  of  her  husband's  undisposed  of  personalty  (  Colleton  v.  Garth, 
6  Sim.  19)  ;  as  to  the  effect  of  a  separation-deed  executed  by  the  wife,  see 
'Slatter  v.  Slatter  (1  Y.  &  C.  Ex.  28).  But  where  a  husband  by  will 
makes  a  provision  for  his  wife,  expressed  to  be  in  lieu  of  her  claim  on  his 
personalty,  the  widow  is,  notwithstanding,  entitled  to  her  share  of  any  per- 
sonalty which,  in  the  event,  may  be  undisposed  of  {Pickering  v.  Lord 
Stamford,  3  Ves.  332  ;  and  see  2  Wms.  Exors.  1379).  See  also  Wetherell 
V.  Wetherell  (1  D.  J.  &  S.  134). 

In  Gurly  v.  Gurly  (8  C.  &  F.  743),  in  a  provision  in  lieu  of  dower  or 
thirds  claimable  "  at  common  law,"  the  words  "  at  common  law  "  were  held 
to  be  equivalent  to  "  according  to  the  general  law."  In  Nottley  v.  Palmer 
(2  Drew.  93),  a  provision  by  will  in  lieu  of  "  all  dower  and  thirds  at  the 
common  law  or  otherwise  "  was  held  to  operate  in  bar  of  freebench.  In 
Willis  V.  Willis  (34  Be.  340),  a  settlement  of  copyholds  "  in  order  to  make 
some  provision  for  "  the  intended  wife,  was  held  not  to  debar  her  of  her 
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TO  THE  USE  of  my  said  trustees  \jiames],  upon  such  trusts  and 
subject  to  such  equities  as  shall  be  subsisting  therein  respec- 
tively. I  DECLARE  that  the  receipts  of  my  trustees  shall  ex- 
onerate purchasers  and  others  paying  moneys  to  such  trustees 
by  virtue  of  my  will,  from  all  liability  in  respect  of  the  appli- 
cation thereof,  and  from  the  necessity  of  inquiring  as  to  the 
propriety  or  regularity  of  any  sale,  or  other  transaction  pur- 
porting to  be  made  under  the  trusts  or  provisions  of  this  my 
will.  I  DECLARE  that  if  my  trustees  hereinbefore  named,  or 
any  of  them,  shall  die  in  my  lifetime,  or  if  they,  or  any  of  them, 
or  any  trustee  or  trustees  to  be  appointed  under  this  provision, 
or  by  a  Court  of  competent  jurisdiction  or  otherwise  according 
to  law  shall,  after  my  death  die,  or  become  unwilling,  unable 
or  unfit  to  act  as  trustees  or  trustee  of  my  will,  or  desire  to 
retire  from  that  office,  it  shall  be  lawful  for  my  said  wife,  during 
her  widowhood,  and,  after  her  death  or  marriage,  for  the  trustees 
or  trustee  for  the  time  being,  whether  continuing  or  declining 
to  act,  or,  if  none,  for  the  acting  executors  or  executor  for  the 
time'being,  or  the  administrators  or  administrator  for  the  time 
being,  of  the  trustee  who  shall  then  last  have  died  in  the  office, 
to  appoint  any  fit  person  or  persons  to  be  a  trustee  or  trustees 
in  the  place  of  any  trustee  or  trustees  dying  or  becoming  un- 
willing, unable  or  unfit  to  act,  or  desiring  to  retire  from  the 
office.  I  DECLARE  that  the  expression  "my  trustees"  shall 
throughout  my  will  be  construed  as  comprising  and  including 
the  trustees  or  trustee  for  the  time  being  of  my  will.  I  ap- 
point my  said  wife,  she  continuing  my  widow,  and  the  said 
[^trustees'],  to  be  executors  of  this  my  will  {k) ;  and  my  said 


freebench  in  other  copyholds  as  to  which  the  husband  died  intestate.  As 
to  the  forfeiture  under  the  Stat,  of  Westminster  2  (13  Edw.  1),  c.  34,  of  a 
woman's  dower,  by  reason  of  her  adultery,  see  Woodward  v.  Dowse  (10 
C.  B.,  N.  S.  722)  ;  Bostock  v.  Smith  (34  Be.  67) ;  and  as  to  the  right  of  a 
wife,  divorced  a  meiisd  et  thoro  for  adultery,  to  a  distributive  share  of  per- 
sonalty, see  Rolfe  v.  Perry  (1  N.  R.  428,  11  W.  R.  357). 
Payments  to  (Ji)  By  the  Probate  Act  (20  &  21  Vict.  c.  77),  where  any  probate  is 
under  probate  ^^^oked,  "  all  payments  bond  fide  made  to  any  executor  under  such  pro- 
bate, before  the  revocation  thereof,  shall  be  a  legal  discharge"  (sect.  77), 


afterwards 
revoked ; 


and  all  persons  making  any  payment  bond  fide  upon  any  probate  are  in- 
demnified and  protected  in  so  doing  (sect.  78).  Prior  to  the  Probate  Act, 
a  iond  fide  payment  made  to  an  executor,  under  a  void  probate,  but  before 
revocation  thereof,  was  a  legal  discharge  to  the  debtor,  if  the  grant  of 
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wife,  she  continuing  my  widow,  and,  after  her  death  or  mar- 
riage,  the  said  [trustees'],  and,  after  the  death  of  the  survivor 
of  the  said  trustees,  my  said  brother  [name'],  to  be  guardian  ap 
guardians  of  my  infant  children.  I  revoke  all  prior  tesra- 
mentaiy  dispositions.     In  witness,  &c. 


probate  was  by  a  Court  of  competent  jurisdiction  {Allen  v.  Dundas,  3 
T.  R.  125  ;  but  see  Ex  parte  JolUffe,  8  Be.  168 ;  and  as  to  ionafide  pay- 
ment to  a  married  executrix,  to  whom,  from  non-assent  of  husband, 
probate  was  subsequently  refused,  see  Pemherton  v.  Chapman,  5  Jur., 
N.  S.  567)  :  but  this  is  to  be  understood  only  where  the  grant  was  revoked 
on  citation ;  if  it  was  reversed  on  appeal,  the  executor's  authority  was  sus- 
pended by  the  appeal,  and  subsequent  payments  were  void   (see  Wms. 

Exors.  558).    It  would  seem  also  that  a  iona  fide  payment  to  an  admi ortoad- 

nistrator  is  good,  even  though  there  be  a  will  existing  {Prosser  v.  Wagner,  ™},en'a*wiil 
1  C.  B.,  N.  S.  289.     See  also  Bevan  v.  Lloyd,  10  Ir.  Law  Rep.  228;  exists. 
Macguire  v.  Denham,  lb.  240). 

By  sect.  91  of  the  Probate  Act,  it  is  enacted,  that  a  depository  shall  be  Depository 
provided,  under  the  control  and  du-ections  of  the  Court  of  Probate,  for  the  o"^"iig°**^ 
safe  custody  of  the  wills  of  living  persons ;  and  all  persons  may  deposit  during  the 
their  wills  in  such  depository  upon  payment  of  such  fees,  and  under  such  tators. 
regulations,  as  the  judge  shall  from  time  to  time  by  any  order  direct. 

A  depository  has  now  been  provided  at  No.  6,  Great  Knight  Rider  Street, 
Doctors'  Commons.  Wills,  enclosed  in  sealed  envelopes,  are  received  by 
the  registrars  at  the  principal  or  any  district  registry,  and  forwarded  to  the 
depository,  upon  pajnuent  of  the  fees  and  upon  the  conditions  set  forth  in 
the  Appendix.  See  the  remarks  of  Sir  J.  Wilde,  J.-O.,  in  Johnson  v. 
Lyford  (L.  R.,  1  Prob.  546),  as  to  the  desirability  of  a  depository  for 
wills. 
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Will  of  a  Tradesman,  disposing  of  Real  and  Per- 
sonal Estate  in  favour  of  his  Wife  and  Children. — 
Property  vested  in  Trustees,  with  Directions  to  sell, 
let  and  manage  the  Real  Estate,  and  to  carry  on 
Trade. —  Wife,  during  Widowhood,  to  have  the  Use 
and  Occupation  of  Testator's  House  and  Furniture, 
and  to  receive  the  Income  of  the  Trust  Estate,  main- 
taining and  bringing  up  the  Children. — Portions 
to  he  raised  for  Children  requiring  Advancement 
during  her  Widowhood. —  On  her  Death  or  Mar- 
riage, the  Capital  to  be  distributed  among  the 
Children.  —  Directions  for  Maintenance  and  Ad- 
vancement;  for  Investment  of  Trust  Funds. — 
Powers  to  settle  Testator'' s  Affairs;  to  employ  Ac- 
countants, ^-c;  to  appoint  Trustees,  Sj-c. — Appoint- 
me?it  of  Executors  and  Guardians. 

i  HIS    IS    THE    LAST    WILL    AND    TESTAMENT  of  me,  [^testatOr's 

name  and  description.^  I  devise  and  bequeath  all  the  real 
and  personal  estate  which  shall  belong  to  me  at  my  decease  unto 
and  to  the  use  oi\_trustees~\,  As  to  the  real  and  personal  estate 
not  belonging  to  me  beneficially,  Upon  trust  to  dispose  thereof 
according  to  the  equities  affecting  the  same ;  And  as  to  the  real 
and  personal  estate  belonging  to  me  beneficially,  and  which  is 
hereinafter  comprised  under  the  denomination  of  "my  trust 
property,"  Upon  trust  to  dispose  thereof  according  to  the 
directions  hereinafter  contained ;  (that  is  to  say),  I  direct  that 
my  trustees  shall,  at  such  time  or  times  after  my  wife  [name'\ 
shall  die  or  marry  again,  as,  having  regard  to  the  destination  of 
my  trust  property  under  this  my  will,  they  shall  judge  expe- 
dient, or  during  her  widowhood  with  her  written  consent,  sell 
my  real  trust  property  by  public  or  private  sale,  together  or  in 
lots,  with  power  to  make  any  special  or  other  conditions  of  sale 
as  to  the  title  or  the  evidence  of  title  or  otherwise,  and  to  buy 
in  the  premises  at  any  sale  by  public  auction,  and  to  rescind, 
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either  on  terms  or  gratuitously,  any  contract,  and  to  resell,        — 

"without  being  answerable  for  any  loss,  and  invest  the  produce 
conformably  to  the  clause  for  the  investment  of  moneys  herein- 
after contained ;    and  shall  in  the  meantime  let,  from  year  to 
year,  or  for  a  term  of  years,  upon  husbandry,  building,  repairing 
or  improving  leases,  or  occupy  and  use,  my  said  real  estate,  and 
manage  the  affairs  thereof  generally  at  their  discretion,  but 
subject  to  the  directions  hereinafter  contained  in  favour  of  my 
said  wife.     I  direct  that  my  debts  and  funeral  and  testamen-  Trustees  to 
tary  expenses  shall  be  paid,  as  soon  as  may  be,  out  of  such  parts  ^l  (not^s'ta- 
of  my  personal  estate  as  shall  not  be  required  to  answer  the  of  personauy*^ 
direction  next  hereinafter  contained  ;  but  this  direction,  or  the  fn 'JiJ^e^"'' '^'^ 
power  to  pay  debts  hereinafter  given  to  my  executors,  shall  not 
revive  or  improve  the  condition  of  any  debt  barred,  or  in  the 
progress  of  being  bari-ed,  by  any  statutory  or  other  limitation. 
I  DIRECT  that  my  trustees  shall  pennit  my  said  wife,  she  con-  Trustees  to 
tinning  my  widow,  to  carry  on  the  trade  or  business  (a)  in  to  carry^on 


(a)  An  executor  or  administrator  is  not  justified  in  continuing  the  tes-  As  to  exe- 
tator's  or  intestate's  trade,  without  an  express  authority  ;  and  where  a  i^u'°on*^Jl4Q 
testator  empowered  his  executors  to  carry  on  his  business,  but  they  re- 
nounced, it  was  held  that  the  administrator  could  not  carry  it  on  under  the  • 
power  {Lambert  v.  Rendle,  3  N.  R.  247).  The  executor  or  administrator 
renders  himself  liable  for  any  loss  which  may  be  consequent  on  his  con- 
tinuing the  trade  {Ex  parte  Watson,  2  V.  &  B.  414  ;  see  also  Barker  v. 
Parker,  1  T.  R.  295)  ;  whilst,  on  the  other  hand,  if  the  unauthorized 
trading  is  prosperous,  the  gain  belongs  wholly  to  the  persons  beneficially 
interested  in  the  capital  embarked  in  it  {Lnntley  v.  Roy  den,  Ca.  t.  Fin. 
381 ;  Burden  v.  Burden,  cit.  1  J.  &  W.  134 ;  Macdonald  v.  Richardson, 
1  Gif.  81);  and  the  Court  of  Chancery  will,  at  the  instance  of  such  per- 
sons, direct  an  inquiiy  whether  it  will  be  most  advantageous  to  the 
cestuis  que  trust,  being  infants,  to  take  interest  ( the  rate  of  which  in  such 
cases  is  always  five  per  cent.)  or  profits  (see  Heathcote  v.  Hulme,  1  J.  & 
W.  134),  the  ascertainment  of  which,  however,  is  often  attended  with  great 
difficulty  {Wedderburn  v.  Wedderburn,  4  M.  &  C.  41).  But  if  the  con- 
cern is  prosperous  during  part  of  the  time  for  which  it  is  carried  on,  and 
unprosperous  for  the  remainder,  it  seems  that  the  parties  beneficially  in- 
terested would  not,  unless  under  special  circumstances,  be  allowed  to  take 
profits  during  the  former  and  interest  during  the  latter  period ;  but  must 
elect  between  the  interest  and  profits  for  the  whole  period  {Heathcote  v. 
Hulme,  1  J.  &  W.  128).  As  to  the  accounts  which  will  be  directed  in 
respect  of  mines  worked  by  the  executor  (he  being  also  ultimate  residuary 
legatee),  until  they  become  nnremunerative,  see  Wightwick  v.  Lord  (6  H. 
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which  I  shall  be  engaged  at  my  death,  and  to  use  and  employ 
for  that  purpose  such  part  of  my  real  and  personal  estate  as 


Executor 
carrj-ing  on 
trade. 


Personal  re- 
sponsibility 
of  a  trading 
executor. 


As  to  the 
quantum  of 
capital  whicli 
may  be  em- 
ployed. 


L.  C.  217).  An  executor  or  administrator  who  is  desirous,  without  autho- 
rity, to  continue  the  testator's  or  intestate's  trade,  on  behalf  of  infants,  (or 
others  who  are  incapable  of  determining  for  themselves),  should  file  a  bill 
in  equity,  praying  for  an  inquiry  whether  it  will  be  for  the  benefit  of  the 
infants  that  the  trade  should  be  continued.  (See  1  J.  &  W.  130). 
Nevertheless,  an  executor  is  justified  in  keeping  a  trading  establishment 
on  foot,  merely  for  the  purpose  of  completing  orders  given  in  the  testator's 
lifetime,  or  of  disposing  of  the  stock  and  goodwill  to  advantage  ( Garrett 
V.  NoUe,  6  Sim.  504 ;  Marshall  v.  Brnadhurst,  1  Cr.  &  J.  405 ;  Dakin  v. 
Cope,  2  Rus.  170). 

A  testator's  direction  to  his  executor  to  carry  on  his  trade  has,  of  course, 
no  further  effect  than  that  of  justifying  the  measure,  as  between  claimants 
under  the  will;  it  does  not  prevent  a  trading  executor  from  incurring 
responsibility  to  third  persons  {Lucas  v.  Williams,  3  Gif.  150).  He  is 
liable  to  be  sued  by  the  creditors  of  the  concern,  who  may  take  the  exe- 
cutor's own  property  in  execution  (  Wightman  v.  Townroe,  1  M.  &  S.  412); 
and  he  becomes  amenable  to  the  bankrupt  laws  {Ex  parte  Nutt,  1  Atk. 
102) ;  but  no  such  consequences  ensue  from  the  mere  disposal  of  the 
testator's  stock ;  and  it  has  been  held  that  the  executor  of  a  wine-cooper 
was  not  constituted  a  trader  by  his  having  purchased  wines  in  order  to 
refine  the  testator's  stock  (iJ.), 

From  what  has  been  stated  of  the  situation  of  an  executor  carrying  on 
the  testator's  trade,  it  is  obviously  not  to  be  assumed  as  a  matter  of  course, 
that  every  person  who  might  be  willing  to  undertake  the  ordinary  duties 
of  the  office  would  be  disposed  to  subject  himself  to  the  risks  inseparable 
from  carrying  on  a  trade ;  and  wills,  therefore,  containing  a  direction  for 
the  carrying  on  of  the  testator's  trade  ought  to  provide  against  the  event 
of  the  executor  declining  to  do  so,  and  should  also  authorize  him,  if  he 
should  commence  the  undertaking,  to  relinquish  it  at  any  time ;  since  a 
person  may  otherwise  be  induced  to  renounce  the  executorship  altogether, 
as  the  only  means  of  escaping  from  the  hazards  which  the  testator  has 
annexed  to  the  oflSce. 

Though  the  entire  property  of  the  executor  himself  is  liable  to  the  en- 
gagements of  the  trade,  yet  that  of  the  testator,  it  seems,  is  liable  only  so 
far  as  he  has  subjected  it.  If  the  will  authorizes  the  employment  of  his 
whole  property  in  the  trade,  the  whole  thereby  becomes  subject  to  its  en- 
gagements. But  if  the  testator  has  limited  the  capital  of  the  trade  to  a 
certain  amount,  or  to  property  of  a  particular  description,  then  this  appro- 
priated part  will  be  liable  in  exclusion  of  the  general  assets;  and  if  an 
executor,  without  any  authority  from  the  will  of  the  testator,  takes  upon 
himself  to  b'ade  with  the  assets,  the  testator's  estate  will  not  be  liable,  in 
the  event  of  the  executor's  bankruptcy  {Outiush  v.  Cutbush,  1  Be.  184 ; 
Ex  parte  Garland,  10  Ves.  110;  Ex  parte  Richardson,  3  Mad.  138; 
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shall  be  then  used  or  employed  therein,  with  power  for  my        — 

trustees  to  mcrease  or  diminish,  at  their  discretion,  the  real  and  she  die, 

marry, 

Thompson  v.  Andrews,  1  M.  &  K.  116;  Lahouchere  t.  Tujpper,  11  Moo,  Executor 
P.  C.  198 ;  5  W.  R.  797).  And  if  the  executor  employs  a  larger  sum  than  tS!"*' "" 
his  testator  has  authorized,  the  excess,  in  the  event  of  the  executor 
becoming  bankrupt,  may  be  proved  as  a  debt  under  the  bankruptcy  (^Ex 
parte  Garland,  10  Ves.  110;  Re  JButterfield,!)^  G.  319,  11  Jur.  955). 
Where  a  testator  directed  generally  that  his  executors  should  be  his  suc- 
cessors, for  the  benefit  of  his  estate,  in  a  business  carried  on  by  him  in 
partnership.  Sir  J.  Leach,  V.-C,  was  of  opinion  that  an  executrix  carrying 
on  the  business  was  not  justified  in  employing  more  of  the  assets  than  the 
actual  capital  {Ex  parte  Richardson,  3  Mad.  157).  It  seems  that  in 
general  the  creditors  of  the  trade,  as  such,  have  no  claim  against  assets  in 
the  hands  of  legatees,  among  whom  distribution  has  been  made  under  the 
direction  of  the  same  will  which  has  authorized  the  trade  to  be  carried  on 
(Id.  138).  If  any  pecuniary  remuneration  is  intended  to  be  made  to 
executors  for  their  trouble  in  carrying  on  the  trade,  the  testator  should 
expressly  authorize  it ;  since  otherwise  this,  like  all  the  other  duties  of  the 
oflSce,  must  be  performed  gratuitously  {Burden  v.  Burden,  1  V.  &  B.  170): 
though,  if  an  executor  employ  a  third  person  to  conduct  the  trade,  he  will 
be  allowed  the  salary  paid  to  such  person.  It  seems,  too,  that  the  Court 
will,  upon  a  proper  application,  make  a  prospective  allowance  to  an 
executor  for  any  extra  trouble  of  this  nature. 

As  between  the  creditors  of  a  testator,  who  was  in  his  lifetime  one  of  Lahouchere 
several  members  of  a  partnership  concern,  and  the  estate  of  that  testator,  ^"  ^'^PP^''- 
the  case  of  Lahouchere  v.  Tvpper  (11  Moo.  P.  C.  198  ;  5  W.  R.  797)  has 
decided,  (1)  that  an  executor  carrying  on  his  testator's  trade,  though 
avowedly  as  executor,  is  personally  liable  for  all  the  debts  contracted  after 
the  testator's  death,  quite  irrespectively  of  the  executor's  right  of  in- 
demnity from  the  testator's  estate ;  and  ( 2)  that  in  such  a  case  the  credi- 
tors have  no  rights,  as  creditors  of  the  testator,  against  his  estate  in 
respect  of  debts  contracted  after  his  death ;  and  ( 3)  that  the  executor  of 
a  deceased  shareholder  in  a  joint-stock  banking  company  is  not  liable  to 
make  good  out  of  his  testator's  assets  debts  contracted  by  the  company  after 
the  testator's  death ;  though  the  shares  were  registered  in  the  executor's 
name,  and  he  received  the  dividends  as  executor ;  the  debts  due  at  the 
testator's  death  having  been  discharged  by  the  company.  But  Sir  J.  L. 
Knight  Bruce,  in  delivering  the  judgment  of  the  Judicial  Committee, 
said  "  It  may  possibly  be,  but  we  do  not  assert  it,  that  the  assets  of  the 
testator  are  liable  to  the  company,  or  to  the  executor,  or  to  both,  in  respect 
of  the  testator's  shares,  by  reason  of  the  banking  partnership  deed  and  the 
transactions  and  course  of  dealing  subsequent  to  the  testator's  death  ;  but 
any  such  considerations  seem  to  their  lordships  not  for  any  present  purpose 
material." 
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|;er.sonal  estate  so  used  or  employed ;  and  in  the  event  of  her 
dying,  marrying,  or  declining  to  carry  on  such  trade  or  business, 
then  my  trustees,  if  they  shall  think  fit,  may  in  Uke  manner 
carry  on  the  same  for  such  period  as,  having  regard  to  the 
directions  hereinafter  contained  concerning  my  trust  property, 
they  shall  judge  expedient.  I  direct  that  my  trustees  shall 
permit  my  wife,  she  continuing  my  widow,  personally  to  occupy 

as  her  residence  the  messuage  wherein  I  now  reside  at 

aforesaid,  with  the  appurtenances;  and  to  use  therein  my  house- 
hold furniture  and  utensils,  plate,  linen,  china  and  consumable 
stores,  she  keeping  the  said  messuage  in  repair  and  paying  the 
expense  of  insuring  the  same  from  loss  or  damage  by  fire,  and 
also  the  taxes  and  other  outgoings  affecting  the  same.  I  direct 
(but  subject  to  the  previous  dispositions)  that  my  trustees  shall 
sell  and  convert  my  personal  trust  property,  not  consisting  of 
moneys  invested  in  stocks,  funds  or  securities  yielding  income 
(other  than  personal  securities) ;  and  shall,  at  their  discretion, 
either  get  in  the  moneys  invested,  as  last  aforesaid,  or  permit 
the  same  to  continue  so  invested,  and  shall  invest  the  produce 
of  the  trust  property  so  converted  or  gotten  in,  pursuant  to  the 
general  direction  for  investment  hereinafter  contained.  I  direct 
that  my  trustees  shall  permit  my  wife,  she  continuing  my  widow, 
to  receive  from  my  death  the  net  annual  income  actually  pro- 
duced by  my  trust  property,  howsoever  constituted  or  invested, 
and  whether  yielding  more  or  less  than  the  ordinary  rate  of 
interest,  including  a  proportion  of  the  payments  accruing  due 
at  my  death,  whether  ordinarily  apportionable  or  not,  and  in- 
cluding the  profits  of  my  trade  or  business,  if  carried  on  pur- 
suant to  the  direction  hereinbefore  contained.  I  direct  that 
my  wife,  during  her  widowhood,  shall,  out  of  the  income  to  be 
received  by  her  pursuant  to  the  last  clause,  maintain,  educate 
and  bring  up  my  children,  being  sons,  until  the  age  of  twenty- 


I'.xecutor 
carrying  on 
trade. 


As  to  the  right  of  cestuis  que  trust  to  a  proportion  of  profits,  where 
tioistees  (who  were  authorized  to  continue  a  testator's  trade  with  his  sur- 
viving partner  under  a  partnership  for  a  term  of  years)  on  the  determina- 
tion of  the  partnership  permitted  part  of  the  capital  to  remain  in  the 
business  on  certain  conditions,  see  Stroud  v.  Gmyer  (28  Be.  130). 

See  also  on  the  subject  of  this  note,  2  Wms.  Exors.  1054;  and  7  Jarm. 
Byth.  176,  n.  {c). 
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one  years,  and,  being  daugliters,  until  that  age  or  marriage  {b); 
and  shall  also  maintain  such  of  my  daughters  as,  being  of  that 
age,  shall  not  be  or  have  been  mariied ;  but  my  trustees  shall 
not  be  obliged  to  see  this  direction  fulfilled;  And  that  if  any  of  my  Trustees  to 

1  •!  1  1     •  1     11  •  1-11       advance  SOUS 

children,  bemg  sons,  shall  attain  twenty-one,  or,  being  daugh-  coming  of 
ters,  shall  be  married  during  the  widowhood  of  my  wife,  then  daughters 
it  shall  be  lawful  for  my  trustees,  but  subject  to  the  specific  dis-  during'wife's 
positions  hereinbefore  contained,  to  raise  by  such  means  as  they  "*^^  °^  " 
shall  judge  expedient,  out  of  my  trust  property,  for  each  such 

child,  any  sum  not  exceeding  £ ,  to  be  applied  towards  his 

or  her  advancement  in  life,  in  such  manner  as  my  trustees  shall 
think  most  beneficial,  and  to  be  accounted  for  by  such  child  on 
the  distribution  of  my  trust  property,  pursuant  to  the  direction 
hereinafter  contained.     I  direct  that,  subject  to  the  preceding  Real  and 

-,..  111111  r.11       personal  pro- 

directions,  my  trustees  shall  hold  my  trust  property  for  the  ab-  perty  (sub- 
solute  use  of  ray  child,  if  only  one,  or  all  my  children  equally,  ceding  direc- 
if  more  than  one,  who,  either  before  or  after  my  death,  being  a  in°trust°for 
son  or  sons,  shall  attain  the  age  of  twenty-one  years,  or,  being  ing\wenty'- 
a  daughter  or  daughters,  shall  attain  that  age  or  be  married  (c).  daughters 
I  DIRECT  that  my  real  estate  shall  be  considered,  for  the  pur-  twen'ty-one 
poses  of  enjoyment  and  transmission  under  the  trust  declared  or  marrying, 

•*  •'    •'  equally. 

by  the  last  clause,  as  converted  into  personal  estate  from  my  unsold  real 
death.  I  direct  that  my  trustees,  after  the  death  or  marriage  pressed  with 
of  my  wife,  shall  apply  the  whole,  or  so  much  as  they  shall  ^Kouaity! " 


(b)  As  to  a  claim  on  the  income  after  the  attainment  of  majority,  see 
Badham  v.  31ee  (1  E.  &  M.  631);  Carr  t.  Living  (33  Be.  474);  and 
Leigh  v.  Leigh  (12  Jur.  907),  where  the  gift  of  the  income  of  the  residue 
to  the  wife  during  widowhood  was  not  cut  down  by  force  of  its  being  a 
gift  for  the  bringing  up,  maintenance  and  education  of  children,  or  by  a 
subsequent  gift  to  the  children  at  twenty-one  or  marriage.  See  also 
liron-ne  v.  Pmtll,  1  Sim.,  N.  S.  92 ;  Jodrell  v.  Jodrell,  14  Be.  397 ;  Re 
Sminder son's  Trust,  3  K.  &  J.  497. 

(c)  It  is  always  to  be  remembered,  that  a  trust  framed  in  the  usual 
manner  in  favour  of  males  who  attain  majority,  and  females  who  attain 
majority  or  marry,  leaves  unprovided  for  the  case  of  a  male  manying  and 
dying  during  minority,  leaving  issue  — an  event  certainly  not  far  removed 
from  probability.  Unless  the  testator  deliberately  chooses,  in  such  a  case, 
to  subject  the  issue  to  the  hardship  of  absolute  exclusion,  by  way  of  check 
on  the  imprudence  of  early  marriages,  it  would  seem  proper  to  make  the 
shares  of  the  entire  class  (including  both  male  and  female  objects)  vest  at 
twenty-one  or  mai'riage. 
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think  fit,  of  the  annual  income  of  tlie  contingent  portion  to 
which  each  child  of  mine  shall  be  entitled  under  the  same  trust, 
towards  the  maintenance,  education  or  bringing  up  of  such 
child,  and  shall  accumulate  the  unapplied  income,  and  add  the 
accumulations  to  the  portion  whence  the  same  shall  have  arisen. 
[  Or,  I  DIRECT  that  my  trustees,  after  the  death  or  marriage  of 
mj  wife,  shall  apply  the  whole,  or  so  much  as  they  shall  think 
fit,  of  the  income  of  the  portions  of  my  children  for  the  time 
being  contingently  entitled,  as  a  common  fund  for  their  mainte- 
nance, education  and  bringing  up,  in  such  manner  as  my  trus- 
tees shall  judge  expedient,  accumulating  the  surplus  income  in 
aid  of  the  said  common  fund,  and  the  income  and  accumulations 
ultimately  unapplied  shall  follow  the  destination  of  the  capital 
whence  the  same  shall  have  arisen.]  I  direct  that  my  trustees 
shall  have  power  in  their  discretion,  after  the  death  or  marriage 
of  my  wife,  to  raise,  by  such  means  as  they  shall  judge  expe- 
dient, out  of  my  trust  property,  any  part  not  exceeding  one-half 
of  the  principal  or  value  of  the  contingent  portion  of  each  child, 
and  apply  the  same  for  his  or  her  advancement  in  life.  I  di- 
rect (but  subject  to  the  provision  for  advancement  hereinbefore 
contained)  that  my  trustees  shall,  after  the  death  or  marriage 
of  my  wife,  invest  and  continue  invested  in  their  names,  pur- 
suant to  the  general  direction  hereinafter  contained,  the  contin- 
gent portions  of  my  children  (d).  I  direct  that  all  investments 
to  be  made  in  pursuance  of  my  will  shall  be  made  in  or  upon 
Three  per  Cent,  stock  of  the  United  Kingdom,  or  Bank  stock, 
or  Exchequer  bills,  or  upon  first  mortgages  of  freehold,  copy- 
hold or  leasehold  estates  in  England  or  Wales  and  not  else- 
where, and  not  in  or  upon  any  other  investment ;  And  that  my 
trustees  shall  have  power,  in  their  discretion,  to  vary  such  in- 
vestments for  any  others  of  the  description  specified  in  this 
direction.  I  direct  that  my  trustees  shall  have  power  at  their 
discretion,  to  settle  my  accounts  and  wind  up  my  affairs,  and  in 
so  doing  to  make  such  arrangements  relative  to  debts  or  de- 
mands due,  or  claimed  to  be  due,  to  or  from  my  estate,  as  they 
shall  judge  expedient,  with  liberty  to  accept  compositions  or 


(d)  See  post,  p.  336,  for  a  clause  of  substitution  in  case  of  the  death  of 
a  child  of  testator  in  his  lifetime  leaving  issue  surviving  the  testator.  See 
also  ante,  p.  276. 
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securities  from  and  grant  indulgences  to  debtors,  and  wholly  to  — 
release  property  mortgaged  or  pledged,  on  part  payment  of  the 
money  secured,  and  to  admit  the  claims  of  creditors  on  evidence 
not  strictly  legal,  and  to  pay  demands  which  have  become  barred 
by  any  statutory  or  other  limitation,  and  also  to  submit  questions 
and  accounts  to  arbitration  (e).     I  direct  that  my  trustees  may  power  to  em- 


(e)  In  M^Oullock  V.  Banes  (9  D.  &  Ey.  43),  Mr.  Justice  Bayley  con-  as  to  pay- 
sidered  that  executors  would  not  be  justified  in  paying  a  debt  which  was  ^^ed'by*''** 
barred  by  the  Statute  of  Limitations ;  his  Lordship  observing,  that  "  they  the  statute 
had  no  right  to  waive  any  legal  defence ;  and  if  they  did,  and  were  to  pay  ^^Q■[^_ 
a  debt  against  the  recovery  of  which  there  was  any  legal  bar,  they  would 
render  themselves  liable."  But  this  dictum  has  been  disapproved,  and  it 
has  been  held  that  an  executor  is  not  bound  to  set  up  the  Statute  of  Limi- 
tations {StahUchmidt  v.  Lett,  1  S.  &  G.  415 ;  Hill  v.  Walker,  4  K.  &  J. 
166 ;  see  also  Moodie  v.  Bannister,  4  Drew.  432 ;  Hunter  v.  Baxter,  3 
Gif.  214;  2  Wms.  Exors.  1664);  and  he  may  pay  a  debt  barred  by  the 
statute,  even  though  the  personal  estate  of  the  testator  be  insufficient  for 
the  payment  of  unbarred  debts,  which  are  thereby  thrown  upon  the  real 
estate  {Lowis  v.  Rumney,  L.  R.,  4  Eq.  451).  But  after  a  decree  for 
administration,  an  executor  is  bound  to  set  up  the  statute  {Phillips  v.  Beal, 
32  Be.  26).  The  creditor  of  an  intestate  is  entitled  to  administration, 
although  his  right  of  action  is  barred  by  the  statute,  but  the  Probate  Court 
makes  it  a  condition  that'  he  shall  give  a  bond  to  distribute  the  assets 
rateably  amongst  all  the  creditors,  without  any  preference  of  his  own  debt 
(^Coombs  V.  Coonibs,  L.  R.,  1  Prob.  288).  And  as  to  the  power  to  pay  debts, 
compound  claims,  &c.  of  executors  acting  under  a  will  executed  after  the 
28th  August,  1860,  see  23  &  24  Vict.  c.  145,  s.  30,  ante,  p.  112.  The  power 
in  the  text,  as  it  embraces  some  details  not  comprised  in  the  statutory 
power,  is  retained. 

Before  the  act  of  9  Geo.  4,  c.  14,  it  was  often  a  question  whether  exe-  Effect  of  ad- 
cutors  had  not,  by  putting  forth  public  advertisements  inviting  the  claims  vertisements 
of  creditors,  revived  or  perpetuated  debts  owing  by  their  testators,  which  debts ; 
would  otherwise  have  been  barred  by  the  Statute  of  Limitations  {Andrews 
V.  Brown,  Pre.  Ch.  385  ;  Jones  v.  Scott,  1  R.  &  M.  255)  ;  but  that  statute, 
by  requiring  engagements  of  this  nature  to  be  in  writing,  and  signed  by 
the  party  to  be  charged,  has,  of  course,  deprived  advertisements  of  all  such 
eifect. 

It  was  formerly  much  doubted  whether  a  devise  of  real  estate  in  trust  —of  a  devise 
for  the  payment  of  debts  had  the  effect  of  reviving  a  debt  which  at  the  p^'^debte'  *° 
time  of  the  testator's  decease  would  have  been  barred  by  the  Statute  of 
Limitations;  but  the  negative  was  established  by  the  case  of  Burke  v. 
Jones  (2  V.  &  B.  275).  However,  it  is  clear,  that,  if  the  six  years  allowed 
by  the  statute,  in  the  case  of  a  simple  contract  debt,  have  not  run  out  in 
the  testator's  lifetime,  a  devise  in  trust  for  payment  of  debts,  or  a  mere 


318 
Tree.  XX. 

ploy  bailiffs, 

&.C. 


One  of  the 
trustees,  a 
solicitor,  to 
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employ  bailiffs,  collectors,  clerks,  accouutants  and  servants  in 
collecting  debts  and  rents  (f),  and  otherwise  in  the  administra- 
tion of  my  trust  property,  and  in  making  out  and  keeping  the 
accounts  thereof,  with  such  salaries  and  allowances  as  they  shall 
think  reasonable.  I  direct  that  my  trustee  [name^  whether 
he  shall  accept  the  trusteeship  or  not,  shall  be  the  solicitor  (^) 


— of  a  be- 
quest of  per- 
sonalty. 


As  to  the  em- 
ployment by 
an  executor 
of  a  collector 
of  debts. 


JQo  allowance 
to  trustee  for 
liis  trouble. 


Solicitor- 
trustee. 


charge  of  debts,  will  prevent  the  time  from  going  on  so  as  to  constitute  a 
bar ;  for  it  is  not  expected  that  creditors  should  pursue  their  legal  remedies 
after  a  trustee  has  been  appointed  to  pay  them  {Executors  of  Fergus  v. 
Gore,  1  Sch,  &  Lef .  107 ;  Ilargreaves  v.  Michell,  6  Mad.  326 ;  Hughes 
V.  Wynne,  T.  &  E.  307 ;  Moore  v.  Petchell,  22  Be.  172).  But  a  bequest 
of  personalty  for  the  payment  of  debts  does  not  prevent  the  operation  of 
the  statute  (Scott  v.  Jones,  4  C.  &  F.  382  ;  Freake  v.  Cranefeldt,  3  M.  & 
C.  499;  Emns  v.  Tweedy,  1  Be,  55;  2  Wms.  Exors.  1873;  but  see 
Williamson  y.  Nay  lor,  3  Y.  &  C.  Ex.  208;  Iloore  v.  Petchell,  22  Be. 
172). 

(/ )  Where  the  debtors  or  tenants  of  a  testator  are  numerous,  or  widely 
scattered,  it  is  not  to  be  expected  that  an  executor  or  trustee  should  per- 
sonally employ  himself  in  the  collection  of  the  debts  or  rents;  but  the 
allowance  claimed  for  a  collector's  salary  is  sometimes  resisted.  In  one 
case  the  Master  considered  a  percentage  of  five  per  cent,  paid  by  the  exe- 
cutor of  a  tailor  to  a  collector,  who  had  received  sixty-five  debts,  to  be 
excessive,  and  allowed  two  and  a  half  per  cent,  only ;  and  Sir  J,  Leach, 
before  whom  the  question  was  brought,  coincided  with  the  Master;  his 
Honour's  only  doubt  being,  whether  the  diminished  percentage  ought  to 
be  allowed,  observing,  that,  "  generally  speaking,  executors  are  not  allowed 
to  employ  an  agent  to  perform  those  duties,  which,  by  accepting  the  office 
of  executors,  they  have  taken  upon  themselves"  (  Weiss  v.  Dill,  3  M.  & 
K.  26).     And  compare  the  next  following  note. 

{g)  No  rale  is  more  firmly  established  than  this  ;  that  a  trustee,  executor 
or  administrator,  shall  have  no  allowance  for  his  care  and  trouble  {Robinson 
v.  Pett,  3  P.  W.  249  ;  and  see  the  notes  to  that  case  in  2  Tud.  L.  C.  Eq. 
219 — 244).  And  this  rule  extends  to  professional  services,  so  that  an 
attorney  or  solicitor  can  charge  his  cestui  que  trust  only  for  costs  out  of 
pocket  {New  v.  Jones,  1  M'N.  &  G.  668,  n.;  Moore  v.  Frowd,  3  M.  &  C. 
45;  Bainbrigge  v.  Blair,  8  Be.  588):  neither  can  the  partner  of  a  solicitor- 
trustee  charge  for  his  services  ( t'o^Ziws  v.  Carey,  2  Be.  128;  Christophers 
V.  ir/ti^e,  10  Be. .523;  see,  however,  Clack y.  Carlon,9'W.Yi.M%,se.dqu.). 
But  the  costs  of  a  town-agent  in  a  cause  are  allowed  {Burge  v.  Brutton, 
2  Ha.  373);  and  a  trustee,  though  he  be  a  solicitor,  may  employ  another 
solicitor  to  transact  for  him  professional  business  relating  to  the  trast 
{Stones  V,  Parker,  9  Be.  389).  As  a  general  rule,  however,  an  executor 
or  trustee  is  not  allowed  to  employ  an  agent  to  perform  those  duties  which, 
by  his  acceptance  of  the  office,  he  has  taken  upon  himself;  (see  the  preceding 
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to  my  trust  property,  and  as  such,  notwithstanding  his  accept-  ^^^^J^^^^ 
ance  of  the  trusteeship,  be  allowed  all  professional  and  other  act  and 

^  ^  ,    .  charge  as 

charges  for  his  time  and  trouble  Avliich,  if  employed  as  solicitor  such. 

to  my  trustees,  not  being  himself  a  trustee,  he  would  be  entitled 

to  make.     I  direct  that  purchasers  and  others,  taking  the  re-  ^™^*®^^'^®' 

ceipt  of  ray  trustees  on  the  payment  or  transfer  to  them  of  any  discharges. 

money  or  effects,  shall  be  thereby  exonerated  from  all  liability 

in  respect  of  the  application  thereof.     I  direct  that  my  trustees  Trustees 

may  deduct,  and  mutually  allow  to  each  other,  all  disbursements  deduct  ex- 

and  expenses  incident  to  the  execution  of  my  will,  and  shall  be  fndemnrfled 

responsible  each  for  his  own  acts  and  defaults  only,  and  irre-  f^gggsf 

sponsible  for  losses  occurring  without  wilful  neglect  or  default, 

and  shall  be  indemnified  with  or  out  of  my  trust  property  against 

all   liabilities   consequential  on  the  execution  of  my  will,  and 

particularly  as  regai'ds  the  carrying  on  of  my  trade  pursuant  to 

the  direction  hereinbefore  contained.     I  direct  that  any  person  Trustees  to 

herein  appointed  or  to  be  appointed  a  trustee,  who  shall  cease  certain^ 

to  be  resident  in  the  town  of ,  or  within  miles  from  poTntmentof 

the  parish  church  [or  town-hall]  thereof  (A),  shall  cease  to  be 


new  trustees; 


note) :  but  under  special  circumstances  he  may  be  allowed  the  expenses 
incurred  by  the  employment  of  agents.  See  further,  as  to  solicitor-trustees, 
YorJi  V.  Brown,  1  Col.  260;  Re  Wyche,  11  Be.  209;  Cradoch  v.  P\]}e.r,  1 
M'N.  &  G.  664  (as  to  which  see  the  remarks  of  Lords  Oranmorth  and 
Brovgham.  in  Manson  v.  BailUe,  2  Macq.  82,  91);  Lincoln,  v.  Windsor,  9 
Ha.  158;  Broughton  v.  Bronghton,  5  D.  M.  &  G.  160 ;  Lyon  v.  Baker,  5 
De  G.  &  S.  662;  Pollard  v.  Doyle,  1  Dr.  &  S.  319. 

So  also,  where  a  solicitor  is  appointed  executor,  and  he  accepts  the  office,  solicitor- 
he  must  perform  all  the  duties  thereof  without  remuneration:  even  if  ^^^'^^  °'"* 
authorized  by  the  will  to  charge  for  "professional  services,"  he  cannot 
charge  for  the  performance  of  those  services  which  ought  to  be  rendered  by 
an  executor  in  a  lay  capacity,  but  is  entitled  to  remuneraljon  only  for  such 
services  as  are  strictly  "professional"  {Harhin  v.  Darby,  28  Be.  325).  It 
will  be  seen,  however,  that  the  form  in  the  text  provides  that  proper  remune- 
ration shall  be  made  for  services  generally,  and  not  only  for  such  as  are 
strictly  professional. 

(A)  Distances  are  measured,  not  by  the  nearest  practicable  way  of  access.  Mode  of 
but  "as  the  crow  flies."  Such  at  least  is  the  method  adopted  in  construing  ^^""^^ 
Acts  of  Parliament  {Regina  v.  Saffron  Walden,  9  Q.  B.  76  ;  Lake  v. 
Bntler,  24  L.  J.,  Q.  B.  273),  and  contracts  {Dmgnan  v.  Walker,  Joh. 
446),  where  mention  is  made  of  a  given  distance  without  specifying  the 
mode  of  measurement.  It  is  presumed  that  the  same  method  would  be  ap- 
plicable to  the  measurement  of  distances  mentioned  in  a  will ;  and  that  if 
testator  means  the  measurement  to  be  taken  along  the  roads,  streets,  rail- 
ways, or  other  ways  of  communication,  he  must  express  his  intention. 
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in  new  trus- 
tees. 
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a  trustee ;  and  that  any  and  every  vacancy  in  the  trusteeship 
of  my  will,  occasioned  by  disclaimer,  resignation,  non-residence, 
incapacity  or  unfitness,  or  by  death  (whether  in  my  lifetime  or 
after  my  decease),  shall  be  supplied  as  soon  as  may  be  by  the 
appointment  of  a  fit  substitute,  resident  as  aforesaid ;  such  ap- 
pointment to  be  made  by  my  wife  during  her  widowhood,  and, 
after  her  death  or  marriage,  by  the  continuing  trustees  or  trustee, 
if  any,  or,  if  none,  by  the  acting  executors  or  executor  for  the 
time  being,  or  the  administrators  or  administrator  for  the  time 
being  of  the  last  deceased  trustee ;  and,  on  every  such  appoint- 
ment, my  trust  property  transferable  at  law  shall  be  legally 
vested  by  proper  conveyances,  and  my  trust  property  not 
transferable  at  law  shall  be  equitably  vested  by  force  of 
the  appointment  itself,  in  the  new  trustees,  either  alone, 
or,  as  the  case  may  require,  jointly  with  the  continuing 
or    surviving    trustees    or    trustee  (i).      I    direct    that    the 


As  to  the  ad- 
mission of 
extrinsic 
evidence. 


When  admis- 
sible 


(i)  Generally,  parol  evidence  is  inadmissible  to  affect  the  construction 
of  a  will  in  writing.  Oral  declarations  and  letters  of  the  testator  are  re- 
jected. Express  republication  of  an  antecedent  will  is  not  controlled  by  parol 
evidence  ;  evidence  to  the  effect  that  a  testator,  in  a  codicil  duly  executed, 
referred  to  a  will  of  1752,  by  mistake  for  one  of  1756,  was  not  admitted 
(Lord  Waljjole  v.  Lord  Cholmondeley ,  7  T.  K.  138).  The  rule  in  this 
case  was  followed  under  the  new  law  in  lie  Chapman  (1  Rob.  1),  where  it 
was  laid  down,  that  the  Court  has  power  to  receive  parol  evidence  that  a 
clause  of  a  will  was  inserted  by  mistake,  and,  if  such  evidence  is  satisfactory, 
to  expunge  that  clause  (see  ante,  p.  11)  :  so  the  Court  may  receive  parol 
evidence  to  explain  a  word,  but  not  to  substitute  one  word  for  another  (see 
also  Re  Davy,  1  Sw.  &  Tr.  262)  :  but  to  decree  probate  of  a  prior  will 
intended  to  be,  but  not  actually,  referred  to  by  a  subsequent  codicil,  would 
in  effect  strike  out  one  set  of  words  and  substitute  another  (1  Rob.  4).  In 
three  recent  cases,  Re  Steele,  Re  May,  and  Re  Wilson  (L.  R.,  1  Prob, 
575),  references  in  codicils  to  revoked  wills  by  their  dates  were,  without 
the  aid  of  extrinsic  evidence,  held  insufficient  to  revive  the  wills,  there 
being  no  evidence  on  the  faces  of  the  codicils  of  an  intention  to  revive  the 
wills  so  referred  to.  See  also  Re  Goodenongh  (2  Sw.  &  Tr.  141) ;  Re 
Buane  (lb.  590  ;  8  Jur.,  N.  S.  752).  A  fortiori,  a  devise  or  bequest 
inadvertently  omitted  cannot,  on  parol  evidence,  be  supplied  (see  Mitchell 
V.  Gard,  3  Sw.  &  Tr.  75  ;  2  N.  R,  337).  As  to  the  inadmissibility  of 
evidence  of  intention,  or  of  mistake  in  the  preparation  of  a  will  of  real 
estate,  see  also  Stanley  v.  Stanley  (2  J.  &  H.  491). 

Extrinsic  evidence  is  admissible  in  cases  of  fraud,  and  to  repel  the  pre- 
sumptions of  the  Courts  of  Equity,  (1)  against  the  intention  of  a  double 
gift,  by  reason  that  the  sums  and  the  motive  for  the  gift  are  the  same  in 
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trusts  and  powers  hereinbefore  confided  to  my  trustees  herein  ^    ^ — 

^  _  •'  trustee  for 

appointed  (who  are  hereinbefore  mentioned  or  referred  to  as  the  time 

^  '■                  ^  being  enabled 

• ■ to  act. 

both  instruments  (see  Hurst  v.  Beach,  5  Mad.  360),  (2)  against  double  Extrinsic 
portions  {Montague  v.  Montague,  15  Be.  565),  (3)  in  favour  of  ademption  ^^   ^^'^' 
of  a  legacy  by  advances  to  the  legatee  by  a  person  in  loco  parentis  ( Trimmer 
V.  Bayne,  7  Ves.  515 ;  Hall  v.  Hill,  1  Dr.  &  War.  120  ;  Kirliy.  Eddowes, 
3  Ha.  517  ;  Hopmood  v.  Hoprvood,  22  Be.  488),  (4)  in  favour  of  the  satis- 
faction of  a  debt  by  a  legacy  (  Wallace  v.  Pomfret,  11  Ves.  547),  and  (5) 
in  favour  of  a  resulting  trust  {Hall  v.  Hill,  1  Dr.  &  War.  114);  but  is  not 
admissible  to  rebut  a  presumption  arising  from  the  construction  of  the  words 
of  the  will  (  Coote  v.  Boyd,  2  Br.  C.  527  ;  Barrs  v.  FewTics,  6  N.  E.  355). 
Extrinsic  evidence  is  admissible  to  ascertain  what  was  intended  to  be  in- 
cluded within  a  given  description  (  Webi  v.  Byng,  1  K.  &  J.  580) ;  or  to 
explain  the  meaning  of  signs  and  symbols  employed  by  the  testator  {Kell  v. 
Charmer,  23  Be.  195),  or  of  nicknames  {Lee  v.  Pain,  4  Ha.  251);  or  to 
prove  that  a  will  was  executed  on  a  date  other  than  that  which  appears 
upon  the  face  of  it  {Reffell  v.  Reffell,  L.  R.,  1  Prob.  139).     But  it  is  not  — inadmis- 
admissible  to  enlarge  the  extent  of  terms  (see  Millard  v.  Bailey,  L.  R.,  1  ^''*^^ 
Eq.  378)  ;  or  to  affect  the  construction  of  words  (but  see  Knight  v.  Knight, 
2  Gif.  616,  sed  qu.)  ;  unless  a  repugnant  context  presents  an  obstacle  to 
the  acceptance  of  the  words  in  their  strict  sense. 

As  to  the  rule  which  admits  parol  evidence  in  cases  of  latent  ambi- 
guity, but  rejects  it  in  cases  of  patent  ambiguity,  see  1  Jarm.  Wills,  399. 
See  also  Bennett  v.  Marshall  (2  K.  &  J.  740)  ;  Re  Sayer^s  Trusts  (L.  R., 
6  Eq.  319). 

Where  there  are  two  subjects  answering  to  the  description,  evidence  is  — admls- 
admissible  to  prove  which  of  the  two  was  intended  to  be  given  :  but  evi-  ^"^'■^• 
dence  of  intention  to  give  that  to  which  no  part  of  the  description  applies 
is  not  admissible  {Miller  v.  Travers,  8  Bing,  244  ;  1  Moo.  &  S.  342)  ;  and 
it  would  seem  that  extrinsic  evidence  is  more  readily  admitted  to  explain 
ambiguity  in  the  description  of  the  subject,  than  of  the  object,  of  gift 
{Rowlatt  V.  Easton,  2  N.  R.  262).  Evidence  is  admissible  to  show  which 
of  two  persons  answering  to  the  same  name  is  intended  to  take  {Jones  v. 
Newman,  1  W.  Bl.  60  ;  Reynolds  v,  Whelan,  16  L.  J.,  Ch.  434),  if  the 
will  affords  no  ground  for  preferring  either  {Doe  v.  Westlahe,  4  B.  &  Al. 
57  ;  Botiglas  v.  Fellows,  Kay,  114  ;  Fleming  v.  Fleming,  1  H.  &  C.  242); 
evidence  is  admissible  where  part  of  a  description  applies  to  each  of  several 
persons,  and  part  to  none  of  them  ( Careless  v.  Careless,  1  Mer.  384).  But  — Inadmis- 
evidence  of  intention  is  inadmissible  where  part  of  the  description  applies 
to  one  and  part  to  another :  the  case  of  Doe  v.  Hiscochs  (5  M.  &  W.  363) 
having  decided  that  the  only  cases  in  which  evidence  to  prove  intention  is 
admissible  are  those  in  which  the  description  in  the  will  is  unambiguous 
in  its  application  to  each  of  several  objects  or  subjects  (but  see  Re  Blach- 
man,  16  Be.  377).  Hence  it  follows  that  evidence  is  inadmissible  in  support 
of  the  claim  of  one  to  whom  no  part  of  the  description  applies.    And  it  is 

W.  T 
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"  my  trustees")  may  be  executed  by  the  trustees  or  trustee  for 
the  time  being  of  my  will,  and,  in  regard  to  trustees  to  be  ap- 
pointed, as  well  before  as  after  the  vesting  of  the  trust  property 
in  them.  I  appoint  my  friends  [^names,  S^c.']  to  be  trustees  and 
executors  of  my  will ;  and  I  appoint  my  wife,  she  continuing 
my  widow,  and,  after  her  death  or  marriage,  the  trustees  or 
trustee  for  the  time  being  of  my  will,  to  be  guardians  or  guar- 
dian of  the  persons  and  fortunes  of  my  infant  children.  I  re- 
voke all  prior  wills.     In  witness,  &c. 


inadmissible  to  exclude  a  person  answering  the  description  in  the  will 
{Andrews  v.  Dobson,  1  Cox,  425). 

See  further,  on  the  admissibility  of  extrinsic  evidence,  1  Jarm.  Wills, 
ch.  13  ;  Duke  of  Dorset  v.  Hawarden,  1  No.  Cas.  413 ;  Anstey  v.  Nelmes, 
4  W.  R.  612  ;  Re  Clergy  Society,  2  K.  &  J.  615  ;  Wliateley  v.  Spooner, 
3  K.  &  J.  542;  M'Clure  v.  Hvans,  29  Be.  422;  the  notes  to  Doe  v. 
HiscocTis,  in  Tud.  L.  C.  R.  P.  819  ;  the  treatise  of  Sir  James  Wigram 
"  On  Extrinsic  Evidence  ;"  a  Paper  by  Mr.  F.  Vaughan  Hawkins,  Juridical 
Society's  Papers,  Vol.  2,  pp.  298  -330 ;  and  Hawkins,  Constr.  Wills,  9. 
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Will  of  a  Trader  disposing  of  Real  and  Personal 
Estate  infavourofhis  Wife  and  Children. — Specific 
Bequest  to  Wife  of  Wearing  Apparel,  Wines,  ^c. — 
Bequest  of  Railway  Shares. — Pecuniary  Legacies 
to  Trustees  to  invest  and  pay  Income  to  Wife  for 
Life,  Capital  for  Children  as  she  shall  by  Will 
appoint;  in  Default  of  Appointment,  to  fall  into 
Residue.— Real  Estate  and  Residuary  Personal  Es- 
tate to  Trustees;  to  permit  Wife  to  carry  on  Trade, 
and  to  occupy  and  use  the  Testator's  Dwelling- 
house,  Furniture,  8fc.,  while  any  Son  shall  he  under 
Age,  or  Daughter  under  Age  and  unmarried,  with 
discretionary  Power  for  the  Trustees  after  her  Death 
or  Marriage  to  carry  on,  or  permit  her  to  carry  on, 
the  Trade;  eventually  to  sell  or  convert,  and  to 
divide  the  Produce  among  all  the  Children. — Real 
and  Personal  Estate  to  be  valued. — Powers  to  main- 
tain the  Children  after  the  Death  or  Marriage  of 
the  Wife  out  of  the  general  Income ;  to  advance 
Children  Part  of  their  Shares  of  Valuation;  to 
raise  Money  by  Mortgage,  ^c. —  Option  to  Sons  in 
succession  to  purchase  Real  Estates. — Devise  of 
Mortgage  and  Trust  Estates. — Powers  to  compound 
Debts,  Sfc,  give  Receipts,  and  appoint  Trustees. — 
Special  Exemption  of  Trustees  from  Responsibility 
for  the  Receipts  and  Acts  of  each  other. — Appoint- 
ment of  Executors  and  Guardians. 

This  is  the  last  will  and  testament  of  me,  {^testator's 
name,  S^c."]     I  bequeath  to  my  wife  \_name'],  all  the  wines,  Bequest  of 
liquors,  household  stores,  fuel  and  other  articles  of  household  wife?'  ***'  ^ 
consumption  which  shall  at  my  decease  be  in  or  about  my  then 
dwelling-house,  and  all  my  wearing  apparel.     I  bequeath  to  Pecuniary 

my  said  wife  the  sum  of  £ ,  to  be  paid  to  her  immediately  ^^J 

after  my  decease,  to  enable  her  to  purchase  mourning  for  her- 

y  2 
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self  and  my  family.  I  bequeath  to  my  said  wife  twenty  shares 
iu  the Railway  Company,  subject  nevertheless  to  the  pay- 
ment by  her  of  such  sums  of  money  or  calls  thei-eon  as  shall 
become  payable  after  my  decease ;  But  I  declare  that  any  call 
or  calls  which  may  be  in  arrear  and  unpaid  at  my  decease,  with 
all  interest  thereon,  shall  be  paid  out  of  my  personal  estate ; 
and  that  my  said  wife  shall  be  entitled  to  the  benefit  of  any  call 
or  calls,  sum  or  sums  of  money,  which  I  may  at  my  decease 
have  paid  upon  the  said  shares  in  advance  (a).     I  bequeath  to 


Call  on 
shares. 


PasTnents 
requisite  to 
make  testa- 
tor's interest 
complete. 


Dividends. 


(a)  In  a  gift  of  railway  shares  upon  which  calls  have  heen  paid  in  ad- 
vance, or  are  still  to  be  paid,  it  is  advisable  to  express  whether  or  not  the 
legatee  is  to  take  the  shares  as  paid  up  in  advance ;  and  on  the  other  hand, 
upon  whom  the  burthen  of  the  calls  due,  but  unpaid,  and  of  any  future 
calls,  is  to  be  imposed. 

Where  a  testator  specifically  bequeaths  shares  to  a  legatee,  but  further 
payments  are  required  to  make  perfect  the  interest  which  the  testator  pro- 
fesses to  bequeath — in  other  words,  if  there  remain  any  payment  to  be 
made  for  the  purj^ose  of  constituting  the  testator  a  complete  shareholder — 
then  the  general  personal  estate  of  the  testator  is  liable  thereto  (^Arni- 
strong  v.  Burnet,  20  Be.  424 ;  Day  v.  Dot/,  1  Dr.  &  S.  261 ;  and  see 
Moffett  V.  Bates,  3  S.  &  G.  4G8).  And  in  respect  of  calls  made  and  due, 
but  remaining  unpaid,  at  the  testator's  death,  there  can  be  no  doubt  that 
the  testator's  general  estate  is  liable. 

The  earlier  cases  went  to  this  extent,  that  the  specific  legatee  of  shares 
was  entitled  to  have  them  exonerated  from  all  calls,  future  as  well  as  past 
{Blount  V.  EipUns,  7  Sim.  51;  see  also  Tanner  v.  Tanner,  11  Be.  69; 
Jacques  v.  Chambers,  2  Col.  435 ;  Wright  v.  Warren,  4  De  G.  &  S.  367). 
But  the  later  decisions  make  the  liability  to  payment  depend  upon  the  fact 
whether  the  call  was  made  before  or  after  the  testator's  death  {Armstrong 
V.  Burnet,  20  Be.  424 ;  Addams  v.  Ferlck,  26  Be.  384 ;  Bay  v.  Day,  1 
Dr.  &  S.  261) ;  or,  in  the  case  of  successive  interests  in  a  residue  which 
includes  the  shares,  whether  the  shares  have  or  have  not  been  separated 
from  the  general  residue  at  the  date  of  the  call  {Re  Box,  1  H.  &  M.  552). 
See  also  J.  Williams,  Ecal  Assets,  114. 

As  between  tenant  for  life  and  remainderman  on  whom  canal  shares 
were  settled,  a  dividend  declared  before,  but  payable  after,  the  death  of  the 
tenant  for  life,  was  held  to  belong  to  his  estate  (  Wright  v.  Tuchett,  1  J.  & 
H.  266 ;  De  Gcndre  v.  Kent,  L.  K.,  4  Eq.  283).  And  where  a  testator  be- 
queathed shares  in  a  public  company  to  a  legatee  for  life  with  remainder 
over,  and  a  dividend  was  declared  after  his  death,  in  respect  of  profits 
made  in  his  lifetime,  it  was  held  that  the  dividends  formed  part  of  the 
income  and  not  of  the  corpus  of  the  testator's  estate,  and  belonged  to  the 
legatee  for  life  {Bates  v.  Ifackinley,  31  Be.  280). 

In  bequeathing  railway  or  other  stock  and  shares  some  care  is  requisite; 
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the  Treasurer  for  the  time  being  of  the Infirmary  the  sum  ,      — 

^  ...  legacy  to  a 

of  £ ,  to  be  applied  to  the  purposes  of  that  institution,  such  chantabie 

,  ./.  ■•  ^  ,  1  .  '       .        institution. 

iegacy  to  be  paid,  m  precedence  of  the  otiier  pecuniary  legacies 
hereby  bequeathed,  out  of  such  part  of  my  personal  estate  not 
specifically  bequeathed  as  the  law  permits  to  be  appropriated 
by  will  to  charitable  purposes  (b).     I  bequeath  to  my  friends  Bequest  to 

If  a  testator,  who  has  both  stock  and  shares,  bequeaths  his  shares,  the  Shares, 
stock  would  not  pass,  and,  conversely,  a  bequest  of  the  stock  would  not  pass 
the  shares ;  hence  the  bequest  should  be  of  both  stock  and  shares,  if  it  be 
the  intention  to  pass  both.  But  if  the  testator  at  the  date  of  his  will  pos- 
sesses shares  only,  and  these  are  subsequently  converted  into  stock,  the  stock 
representing  those  shares  will  pass  by  a  bequest  of  the  shares  (see  Oakes  v. 
Oakes,  ante,  p.  43).  By  ss.  61 — 64  of  the  Companies  Clauses  Act,  1845 
(8  &  9  Vict.  c.  16),  shares  may  be  consolidated  into  stock. 

As  to  a  bonus  on  shares,  see  Loch  v.  Venables  (27  Be.  598)  ;  Maclaren  Bonus, 
y.  Stainton  (3  D.  F.  &  J.  202,  reversing  27  Be.  460) ;  Plumber  v.  Meld 
(6  Jur.,  N.  S.  529)  ;  Nicholson  v.  Nicholson  (9  W.  R.  676).  As  to  bonuses 
on  South  Sea  Stock  passing  by  an  assignment  of  the  assignor's  rever- 
sionary interest  in  the  stock,  see  Re  Armsti-ong's  Trusts  (3  K.  &  J.  486). 
And  generally  on  questions  as  to  the  right  to  bonuses  and  accretions,  see 
the  cases  cited  in  the  note  to  Gilley  v.  Burley  (22  Be.  624) ;  Roberts  v. 
Ud wards  (33  Be.  259);  Edmondson  v.  Crosthwaite  (34  Be.  30);  Re 
Barton's  Trust  (L.  R.,  5  Eq.  238). 

(J)  Testators  are  disabled  from  giving  to  charity  any  interest  in  real  As  to  gifts 
estate  or  money  to  be  laid  out  therein,  by  the  statute  9  Geo.  2,  c.  36,  which  charity"sta,t. 
provides  that  no  hereditaments,  or  personal  estate  to  be  laid  out  in  here-  ^  ^leo.  2, 
ditaments,  shall  be  settled  for  any  estate  or  interest  whatsoever,  or  charged 
in  trust  or  for  the  benefit  of  any  charitable  uses,  unless  by  indenture  exe- 
cuted in  the  presence  of  two  witnesses,  twelve  calendar  months  before  the 
donor's  decease,  and  enrolled  in  Chancery  (see  Ashton  v.  Jones,  28  Be. 
460)  within  six  calendar  months  after  execution  (except  stock  in  the  public 
funds,  which  is  to  be  transferred  six  calendar  months  before  the  donor's 
decease),  and  unless  the  same  is  to  take  effect  in  possession,  without  any 
reservation,  &c.  for  the  benefit  of  the  donor.  (See  also  9  Geo.  4,  c.  85.) 
But  the  Act  does  not  extend  to  gifts  to  the  Universities  of  Oxford  and 
Cambridge  or  any  of  the  colleges  within  them  (and  see  45  Geo.  3,  c.  101) ; 
nor  to  the  colleges  of  Eton,  Winchester,  or  Westminster,  for  the  mainte- 
nance of  scholars  on  the  foundation  (sect.  4).  As  to  colleges  founded  since 
the  Act,  as  Downing  College,  Cambridge,  see  1  Ed.  16 ;  3  Ves.  728 ;  and  as 
to  the  University  of  Durham,  4  &  5  Vict.  c.  39,  s.  13. 

The  statute,  it  is  clear,  extends  to  interests  of  every  description  in  real  interests  to 
estate,  as  leaseholds  and  mortgages,  whether  in  fee  or  for  years  {Attorney-  ^tute^ex- 
General  v.  Oraves,  Amb.  155;  Attorney- General  v.  Tomldns,  iJ.  216;  tends. 
Widmore  v.  Woodroffe,  ib.  636;  Attorney- General  v.  Meyrich,  2  Ves. 
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—       [names,  ^c.'],  the  sum  of  £ ,  to  be  paid  at  the  end  of • 

calendar  months  after  my  decease,  upon  the  trusts  following ; 

Charity.  s.  44;  Attorney- General  y.  Lord  Winchelsea,  3  Br.  C.  374;   White  v. 

c.  36.°'  ^'  Evans,  4  Ves.  21 ;  Currie  v.  Pye,  17  Ves.  462)  ;  to  a  charge  on  real  estate 
(Arnold  v.  Chapman,  1  Ves.  s.  108) ;  to  a  judgment  debt  affecting  land 
(  Collinso7i  V.  Pater,  2  R.  &  M.  344) ;  to  arrears  of  interest  on  a  mortgage 
of  real  estate  {Alexander  v.  Brame,  30  Be.  153)  ;  to  the  proceeds  of  grow- 
ing crops  {Symonds  v.  The  Marine  Society,  2  Gif .  325) ;  to  mortgages 
upon  turnpike  tolls  (Knapp  v.  Williams,  4  Ves.  430,  n. ;  Honse  v.  Chap- 
man, ib.  542) ;  or  canal  tolls  (Re  Langham^s  Trust,  10  Ha.  446) ;  to 
mortgages  and  bonds  of  improvement  commissioners  (Howse  v.  Chapman, 
4  Ves.  542) ;  to  money  secured  on  poor-rates  and  county-rates  (Mnoh  v. 
Squire,  10  Ves.  41)  ;  on  rates  for  the  improvement  of  towns  levied  upon 
occupiers  of  houses  (Thornton  v.  Kempson,  Kay,  592);  or  on  tolls  payable 
under  an  Act  for  the  improvement  of  a  haven  (Ion  v.  Ashton,  28  Be.  379); 
to  bonds  secured  on  parish  rates  {Rex  v.  Bates,  3  Pri.  341)  ;  to  rates  and 
duties  to  be  levied  from  the  Liverpool  Docks  (Rex  v.  Winstanley,  8  Pri. 
180  ;  and  see  Alexander  v.  Brame,  30  Be.  153)  ;  to  profits  arising  from 
the  right  to  lay  chains  in  the  Thames  to  moor  ships  (Negus  v.  Coulter, 
Amb.  367).  And  where  a  testator  had  contracted  to  sell  real  estate,  it  was 
held  that  his  lien  on  the  property  for  the  purchase-money  was  "  an  interest 
in  land "  within  the  meaning  of  the  statute  ( Harrison  v.  Harrison,  1  R. 
&  M.  71).  Again,  where  A.,  being  entitled  to  certain  sums  of  money 
which  were  to  be  raised  by  the  execution  of  a  trust  for  sale  of  real 
estate,  bequeathed  all  his  personal  estate  to  B.,  and  B.  bequeathed  the 
residue  of  his  personalty  to  charity,  it  was  held  that  these  sums,  consti- 
tuting an  interest  in  land  at  B.'s  death,  could  not  be  so  bequeathed  by  him 
(Attorney- General  v.  Harley,  5  Mad.  321;  but  see  Marsh  v.  Attorney- 
General,  2  J.  &  H.  61 ;  Aspinall  v.  Bourne,  29  Be.  462),  and  the  Court 
will  not  assume  in  favour  of  a  charity  a  conversion  into  pure  personalty 
which  the  testator  was  not  bound  to  make  (Lucas  v.  Jones,  L.  R.,  4  Eq. 
73;  see  also  Brooh  v.  Badley,  ib.  106;  3  Ch.  App.  672).  Shares  in  the  New- 
River  Company  are  real  estate  (Davall  v.  New  River  Company,  3  De  G. 
&  S.  394) ;  so  also  are  tolls  of  a  lighthouse  (Attorney- General  v.  Jones, 
1  M'N.  &  G.  574) ;  and  shares  in  the  navigation  of  the  Avon  {Buckeridge 
v.  Ingram,  2  Ves.  j.  652);  and  in  Tomlinson  v.  Tomlinson  (9  Be.  459), 
Sir  John  Leach  held,  that  canal  shares,  which  by  Act  of  Parliament  were 
declared  to  be  personal  estate,  and  transmissible  as  such,  were  also  within 
the  Act ;  but  this  case  is  no  longer  law  (see  1  Jarm.  Wills,  202 ;  and 
Sparling  v.  Parker,  post,  pp.  327,  328).  As  to  real  estate  in  a  foreign 
country,  see  Beaumont  v.  Oliveira  (L.  R.,  6  Eq.  534). 

Where  land  was  conveyed  to  trustees,  for  the  erection  of  a  church  and 
school,  but  the  donor  remained  in  possession  until  his  death,  six  years  after, 
the  deed  of  conveyance  was  held  by  the  Master  of  the  Rolls  to  be  void 
under  the  9  Geo.  2,  c.  36,  as  not  taking  effect  in  possession  immediately 
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(that  is  to  say),  Upon  trust  to  invest  the  same  in  their  names,  _to^^f 
in  or  upon  the  public  stocks  or  ftinds,  or  other  Government 

after  its  execution  {Fisher  v.  Brierley,  6  Jur.,  N.  S.  159,  8  W.  R.  199) ;   Charitable 
but  this  decision  was  reversed  (1  D.  F.  &  J.  643,  10  H.  L.  C.  159,  1  N.  R.   ^^"^'«- 
452).     A  grant  for  charitable  purposes  does  not  comply  with  the  Act 
unless  the  grantor  bond  fide  parts  with  all  the  interest  he  has  in  the  pro- 
perty (  WickJiam  v.  Marquis  of  Bath,  L.  R.,  1  Eq.  17). 

A  purchase  by  parish  oflBcers  of  land  and  houses  to  be  used  as  a  work-  Cases  not 
house,  is  not  a  purchase  for  a  "  charitable  use  "  within  the  9  Geo.  2,  c.  36  statute, 
{Burnahy  v.  Barsby,  4  H.  &  N.  690 ;  7  W.  R.  693).  And  a  gift  of  a 
house  to  a  "public  library" — such  library  being  an  institution  supported 
by  private  subscriptions  (and  consequently  liable  to  dissolution),  governed 
by  persons  chosen  from  amongst  the  subscribers,  and  existing  only  for  the 
benefit  of  the  subscribers— is  not  a  gift  to  charity  vrithin  the  meaning  of 
the  Act  {Came  v.  Long,  4  Jur.,  N.  S.  474),  but  is  void  as  tending  to  a 
perpetuity  (2  D.  F.  &  J.  75).  And  a  gift  to  the  churchwardens  of  a  parish 
of  a  sum  to  be  invested  in  government  or  real  securities,  and  the  interest 
applied  in  keeping  in  repair  the  tombs  of  the  testator  and  certain  of  his 
relatives,  is  not  a  charitable  use,  but  is  void  as  tending  to  a  perpetuity 
{Richard  v.  Robson,  31  Be.  244).  See  Hoare  v.  Osborne  (L.  R.,  1  Eq. 
585)  as  to  a  gift  to  keep  in  repair  a  monument  in  a.  church,  being  an 
ornament,  not  part  of  the  fabric. 

Freemen  of  the  City  of  London  might,  notwithstanding  7  Edw.  1,  st.  2,  Custom  of 
by  custom  have  devised  lands  in  mortmain,  and  it  has  been  considered     ""^  °°* 
that  the  custom  is  not  affected  by  9  Geo.  2,  c.  36 ;  see,  however,  Shelford 
on  Mortmain,  p.  257.    And  the  custom,  if  valid,  extends  only  to  lands 
within  the  City  {Middleton  v.  Cator,  4  Br.  C.  409). 

Gifts  to  a  charity  by  will  of  East  India  stock  are  valid  {Attorney-  Gifts  of  Esst 
General  v.  Giles,  in  Shelford's  Mortmain,  987,  cited  5  Be.  436,  9  Be.  policies  of  ' 
453) ;  and  policies  of  assurance  in  the  following  offices,  viz.  the  Equitable,  assurance. 
Economic,  Law  Life,  and  Amicable,  have  been  held  not  to  be  within  the  public  com- 
Act,  so  as  to  invalidate  a  gift  to  a  charity  of  the  moneys  secured  by  such  vaulT'    '^'' 
policies  {March  v.  Attorney- General,  5  Be.  433).    In  a  recent  case.  Sir 
J.  Knight  Bruce,  V.-C.  held,  that  the  shares  of  a  gas-light  company 
might  be  bequeathed  to  charitable  purposes.     He  alluded  to,  but  did  not 
wholly  rely  upon,  the  provision  that  the  shares  should  be  deemed  personal 
estate,  and  be  transferable  accordingly  {Thompson  v.  Thompson,  1  Col. 
381),  and  his  Honour  subsequently  decided  the  same  point  as  to  shares  in 
the  London  Docks  and  West  India  Docks  {Hilton  v.  Giraud,  1  De  G.  &  S. 
183).     This  has  been  followed  by  a  similar  determination  of  Lord  Lang- 
dale,  M.R.,  in  regard  to  gas-light  and  dock  shares,  his  Lordship  grounding 
his  conclusion  on  the  fact,  that  each  shareholder  had  merely  a  right  to 
receive  dividends  and  assign  his  shares,  but  had  not  a  distinct  and  separate 
interest  in  the  land  itself,  and  could  not  by  his  act  make  any  part  of  the 
land  hi^  own  {Sparling  v.  Parker,  9  Be.  450 ;  see  also  Walker  v.  Milne, 
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securities,  or  any  real  or  leasehold  securities  in  the  United  King- 
dom, (but  not  in  or  upon  any  other  securities),  with  power  to 


Charitable 
bequests. 
Kailway 
shares. 


Exception. 


Scotch  rail- 
ways. 


As  to  be- 
quests of 
money  to  be 
laid  out  in 
land. 


11  Be.  507).  The  reasoning  of  the  late  Master  of  the  Eolls  evidently 
applies  to  railway  property,  and  in  this  point  of  view  is  of  vast  importance. 
There  seems  much  good  sense  in  the  decision,  though  it  contradicts  the 
notion  till  recently  prevalent  in  the  profession,  founded  on  the  earlier 
cases  (4  Ves.  43,  542  ;  10  Ves.  41)  ;  it  has  since  been  followed  in  Ashton 
V.  Lord  Langdale  (4  De  G.  &  S.  402),  where  railway  debentures  (in  the 
shape  of  charges  upon  the  tolls,  and  not  being  mortgages  of  the  under- 
taking, or  of  the  lands  and  buildings  of  the  company),  shares  in  railway, 
canal,  waterworks  and  banking  companies,  and  scrip  shares  in  projected 
railway  companies,  were  held  not  to  be  within  the  Act :  see  also  Myers 
T.  Perigal  (4  D.  M.  &  G.  599) ;  Re  Langham's  Trust  (10  Ha.  466) ; 
Edwards  v.  Hall  (6  D.  M.  &  G.  92);.  Unley  v.  Taylor  (1  Gif.  67, 
affirmed  2  D.  F.  &  J.  84);  and  in  Hayter  v.  Tnchcr  (4  K.  &  J.  243), 
shares  in  a  mine  worked  on  the  cost-book  principle  were  held  also  not  to 
be  within  the  Act.  Where  the  main  object  of  the  company  is  a  dealing 
with  land  for  the  purpose  of  making  a  profit  by  it— and  the  possession  of 
land  is  not  merely  ancillary  to  the  general  purposes  of  the  company — a 
bequest  of  shares  in  such  a  company  will  not  be  a  valid  gift  to  a  charity 
{Morris^.  Glynn,  27  Be.  218):  but  this  case  was  not  followed  in  Entwistle 
V.  Davis  (L.  K.,  4  Eq.  272). 

Scotch  railway  shares  are  within  the  exception  of  sect.  6  of  9  Geo.  2, 
c.  36  {Sparling  v.  Parher,  ubi  sup.\  and  were  therefore  undoubtedly 
bequeathable  to  charity,  even  before  the  removal  of  the  doubt,  now  no 
longer  entertained,  as  to  the  validity  of  a  gift  of  shares  in  the  English 
lines. 

Any  trust  for  a  charity  which  cannot  be  executed  without  a  purchase  of 
land  is  within  the  Act ;  and  of  this  nature  is  a  trust  for  the  erection  of 
buildings,  the  construction  being  that  a  direction  to  build  includes  a 
direction  to  buy  land  upon  which  to  build,  unless  the  testator  distinctly 
refers  to  land  already  in  mortmain  {Attorney- General  v.  Davies,  9 
Ves.  535 ;  Pritchard  v.  Arbouin,  3  Rus.  456 ;  Trye  v.  Corporation  of 
Gloucester,  14  Be.  173).  A  bequest  to  found  a  chapel  is  void  {HopJdns 
V.  Phillips,  3  Gif.  182);  but  legacies  for  the  "establishment "  or  "main- 
tenance" or  "carrying  on"  of  schools,  or  for  the  "endowment"  of  churches, 
chapels  or  schools,  may  be  supported,  as  not  necessarily  involving  such  a 
purchase,  because  a  house  might  be  hired  for  the  purjiose  {Attorney- 
General  V.  Williams,  4  Br.  C.  526;  XirUank  v.  Hudson,  7  Pri.  212; 
Johnston  v.  Swann,  3  Mad.  457 ;  Cawood  v.  T/mnpson,  1  S.  &  G.  409 ; 
Edwards  v.  Hall,  6  D.  M.  &  G.  92;  Hartshorne  v.  Nicholson,  26  Be. 
58);  and  the  fact  of  the  testator  expressing  his  expectation  that  land 
would  be  provided  by  another,  will  not  invalidate  the  gift  {JTenshaw  v. 
Atkinson,  3  Mad.  306 ;  and  see  Philpott  v.  St.  George's  Ilosjntal,  6 
H.  L.  C.  338) ;  secus,  it  seems,  if  the  bequest  is  to  take  effect  only  in  the 
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event  of  land  being  so  provided  (4  Ves.  543).  Money  may  be  bequeathed  Charitable 
for  the  repair  and  improvement  of  real  estate  already  devoted  to  charity,  be  laid  out  la 
not  excepting  even  the  erection  of  buildings,  as  by  this  means  no  additional  ^^^ 
land  is  thrown  into  mortmain  (^Attorney- General  v.  Parsons,  8  Ves.  186  ; 
Attorney- General  v.  Muniy,  1  Mer.  327),  as  e.  g.  for  the  erection  of  a 
parsonage-house,  where  there  is  glebe  (^Sewell  v.  Creroe-Read,  L.  R.,  3 
Eq.  60 ;  and  see  Booth  v.  Carter,  ib.  757).  The  meaning  of  the  testator 
is  to  be  ascertained  by  the  ordinary  rules  of  construction,  without  regard  to 
the  statute,  and  when  the  intention  has  been  so  ascertained,  it  must  be 
seen  whether  it  is  contrary  to  the  statute  (^Tatham  v.  Brummond,  5  N.  R. 
24  ;  and  see  Cresswell  v.  Cresswell,  L.  R.,  6  Eq.  69).  But  a  legacy  given 
to  pay  off  an  incumbrance  affecting  charity  property  is  considered  as  not 
falling  vnthin  the  protection  of  this  principle,  and  is  therefore  void  ( Corbyn 
V,  French,  4  Ves.  418) ;  and  it  is  immaterial  that  the  charge  on  the  pro- 
perty is  equitable  only  ( Waterhouse  v.  Holmes,  2  Sim.  162 ;  Alexander 
V.  Brame,  30  Be.  153). 

Trustees  of  a  charity  may  lend  money  upon  mortgage  of  real  estate;  the 
statute  does  not  apply  to  such  a  case  {Boe  v.  Hawkins,  2  Q.  B.  212).  But 
a  bequest  of  money  to  be  laid  out  on  a  mortgage  security  for  the  benefit  of 
a  charity  has  been  held  to  be  bad,  in  spite  of  the  argument  that  a  mortgage 
of  personal  chattels  or  of  lands  in  Ireland  (where  there  is  no  restriction  on 
charitable  dispositions),  or  in  Scotland  (where  the  restriction  is  less 
extensive  than  here),  might  have  been  intended ;  it  being  considered  that 
this  notion  savoured  too  much  of  refinement,  and  that  a  mortgage  of  real 
estate  in  England  must  be  presumed  to  have  been  in  the  testator's  contem- 
plation {Baker  v.  Sutton,  1  Ke.  224).  But  in  University  of  London  v. 
Yarrow  (1  De  G.  &  J.  72),  where  the  testator  bequeathed  a  fund  for 
founding,  establishing  and  upholding  a  sanatory  institution  for  birds  and 
animals  useful  to  man,  either  in  London  or  Dublin,  Lord  Chancellor 
Oi'anworth  said :  "  There  is  more  plausibility  in  the  argument  that  this 
charity  is  void  under  the  statute  of  mortmain,  because,  as  it  is  said,  it  points 
to  a  foundation  which  requires  the  purchase  of  land.  I  think  it,  however, 
a  complete  answer  to  that  argument,  that  the  will  points  only  to  the  pur- 
chase of  land,  either  in  the  neighbourhood  of  London  or  in  the  neighbour- 
hood of  Dublin — that  neighbourhood  of  Dublin  not  having  been  inserted 
at  all  fraudulently  to  avoid  the  operation  of  the  statute.  Putting  it  at  the 
worst,  the  testator  cannot  be  held  to  have  said  more  than  this,  that  it  shall 
be  established  at  one  of  two  places,  thinking  both  of  them  lawful,  whereas 
only  one  is  lawful.  On  this  point  the  doctrine  of  Soreshy  v.  Hollins  (9 
Mod.  221 ;  cit.  1  Amb.  210,  3  Ves.  50)  before  Lord  Hardwiche,  is  appli- 
cable. There  have  also  been  many  other  cases  where  a  testator  has  given 
an  option  to  trustees  to  invest  property  in  one  of  two  ways,  the  one  lawful 
and  the  other  not,  and  it  has  never  been  held  that  the  statute  of  mortmain 
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investment  thereof,  during  her  life  ;  and  after  her  decease,  then, 
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interfered  with  the  validity  of  the  bequest.  I  do  not  wish  to  commit 
myself  to  say,  that  if  there  had  been  no  allusion  to  Ireland,  this  bequest 
would  have  been  bad  ;  for  I  am  not  at  all  clear  that  the  establishment  of 
such  a  sanatory  institution  necessarily  implies  the  acquiring  of  land,  so  aa 
to  vitiate  the  gift  under  the  statute  of  mortmain."  And  again  in  Mayor 
of  Faversham  v.  Ryder  (5  D.  M.  &  G.  350),  it  was  held  that  where  trus- 
tees have,  by  the  terms  of  the  gift,  a  discretion  to  apply  the  benefit  of  it  in 
a  way  which  the  law  allows,  or  in  one  which  the  law  disallows,  the  pre- 
sumption ought  to  be  that  the  discretion  will  be  exercised  in  the  f  oimer 
mode :  being  a  choice,  it  should  be  presumed  to  be  legally  exercised,  and 
the  gift  therefore  is  valid  and  good.  See  also  Attorney- General  v.  Mill 
(3  Rus.  338);  Lent  v.  Allcroft  (30  Be.  335);  Graham  v.  Paternoster 
(31  Be.  30)  ;  Re  Beaumont's  Trusts  (32  Be.  191). 

Where  real  estate  is  devised  to  trustees  upon  trusts  declared  (secus  if  the 
illegal  trust  be  secret,  Sweeting  v.  Sweeting,  3  N.  R.  240)  which  are 
wholly  void  under  the  statute  of  9  Geo.  2,  the  devise  of  the  legal  estate 
also  fails ;  but  if  the  trust  is  for  A.  for  life,  with  remainder  over  to  the 
chaiitable  uses,  of  course  the  devise  in  trust  is  valid  pro  tanto,  i.  e.  during 
the  life  of  A.  {Young  v.  Grove,  4  C.  B.  468,  16  L.  J.,  C.  P.  216 ;  see  also 
Wright  v.  Wilkin,  2  B.  &  S.  232).  So,  where  the  trust  is  for  various 
objects,  some  charitable  and  some  not,  the  devise  of  the  legal  estate  is  not 
affected  by  this  partial  failure  of  the  trust  {Doe  v.  Harris,  16  L.  J.,  Exch. 
190). 

Land  tax  which,  when  redeemed,  is  by  38  Geo.  3,  c.  60,  s.  99,  to  be 
"  deemed  personal  estate,  and  transmissible  as  such,"  is  nevertheless  within 
the  Act  (see  9  Be.  456) ;  but  the  Land  Tax  Redemption  Act  of  42  Geo.  3, 
c.  116,  s.  60,  enables  persons  to  give  money  by  will  or  otherwise,  to  be 
applied  in  the  redemption  of  the  land  tax  affecting  lands  settled  to  chari- 
table uses.  And  by  s.  162,  land  tax  redeemed  or  purchased  under  the 
provisions  of  the  same  Act,  may  be  given  by  deed,  will  or  otherwise  for  the 
augmentation  of  any  living.  As  to  impropriation  tithes,  see  13  &  14  Vict, 
c.  94,  s.  23. 

The  statute  of  9  Geo.  2,  c.  36,  does  not  interfere  with  bequests  of  money 
to  be  laid  out  in  lands  in  Scotland  (sect.  6  ;  Mackintosh  v.  Tomnsend,  16 
Ves.  330;  see  also  Attorney- General  v.  31111,  3  Rus.  338),  or  Ireland 
{Attorney- General  v.  Power,  1  Ba.  &  Be.  154),  or  India  {Mayor  of  Lyons 
V.  East  India  Company,  1  Moo.  P.  C.  175;  and  see  Mitford  v.  Reynolds, 
1  Ph.  185,  192),  or  the  British  colonies  {Attorney- General  v.  Stewart,  2 
Mer.  143),  where  there  is  no  express  legislative  enactment  in  this  country 
that  it  shall  apply  to  them  (  Whicker  v.  Hume,  14  Be.  524;  affirmed  1  D.  M. 
&  G.  506,  and  7  H.  L.  C.  124 ;  where  it  was  held  that,  notwithstanding 
9  Geo.  4,  c.  83,  s.  24,  by  which  the  laws  of  England  are  to  be  applied  in 
the  administration  of  justice  in  the  courts  of  New  South  Wales  and  Van 
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Diemen's  Land,  this  so-called  Mortmain  Act  does  not  apply  to  land  in 
those  colonies).  As  to  charitable  gifts  in  Ireland,  see  7  &  8  Vict.  c.  97, 
s.  16. 

The  enactments  of  this  Act  have  also  been  repealed  by  various  Acts  of  Gifts  of  land, 
Parliament,  in  favour  of  particular  charities  and  objects.     Thus,  gifts  of  Anne's  Bouu- 
land  by  -will  to  the  governors  of  Queen  Anne's  Bounty  are  authorized  by  ^^"°^ 
statutes  2  &  3  Ann.  c.  11,  and  43  Geo.  3,  c.  107 ;  see  also  45  Geo.  3,  c.  84, 
7  Geo.  4,  c.  66 ;  as  also  gifts  for  the  augmentation,  under  certain  limi- 
tations, of  church  lands,  by  statute  43  Geo.  3,  c.  108  (the  devise  not  to  ex- 
ceed five  acres),  51  Geo.  3,  c.  115,  and  subsequent  Acts  (see  also  7  Geo.  4, 
c.  66,  and  14  &  15  Vict.  c.  71).    For  the  encouragement  of  such  persons  Endowment 
as  shall  be  disposed  to  contribute  towards  the  purposes  of  the  Act  to  make  tion^rfhi- 
better  provision  for  the  spiritual  care  of  populous  parishes  (6  &  7  Vict,  come  of 
c.  37),  it  is  enacted  (by  sect.  22,  explained  by  7  &  8  Vict.  c.  94,  s.  7,  and 
extended  by  14  &  15  Vict.  c.  97,  s.  24  and  19  &  20  Vict.  c.  104,  s.  4),  that 
any  person  having  in  his  own  right  any  estate  or  interest  in  any  lands, 
tithes,  tenements  or  other  hereditaments,  shall  have  power  by  deed  enrolled 
or  by  will,  to  give  to  and  vest  in  the  Ecclesiastical  Commissioners  all  or 
any  part  of  his  estate  or  interest  in  such  lands,  &c.  for  the  endowment  or 
augmentation  of  the  income  of  ministers  or  perpetual  curates,  or  for  pro- 
viding any  church  or  chapel  for  the  purposes,  and  subject  to  the  provisions 
of  the  said  Act.    Devises  of  land  to  the  British  Museum  are  authorized  British 

by  5  Geo.  4,  c.  39;  and  grants  of  houses  and  sites  for  schools  for  the  „"'*"'"" 

•'  '  *'  .  .         Sites  for 

education  of  the  poor  by  4  &  5  Vict.  c.  38;  7  &  8  Vict.  c.  37;  12  &  13  Vict,   schools. 

c.  49;  14  &  15  Vict.  c.  24;  15  &  16  Vict.  c.  49.    As  to  Roman  Catholic 

schools  and  charities,  see  2  &  3  Will.  4,  c.  115;  18  &  19  Vict.  c.  86,  s.  2; 

23  &  24  Vict.  cc.  134,  136;  and  by  9  &  10  Vict.  c.  59,  s.  2,  also  extended  by 

18  &  19  Vict.  c.  86,  8.  2,  Jews  are,  in  respect  of  their  schools,  places  of 

worship,  education,  charitable  purposes  and  property,  subjected  to  the  same 

laws  as  Protestant  Dissenters.     See  also  the  Charitable  Trusts  Acts,  16  & 

17  Vict.  c.  137,   18  &  19  Vict.  c.  124,  24  &  25  Vict.  c.  9,  25  &  26  Vict. 

c.  17,  26  &  27  Vict.  c.  106,  27  &  28  Vict.  c.  13.     And  by  22  Vict.  c.  27,  Recreation 

s.  7,  personalty  not  exceeding  1 ,000Z.  may  be  given  by  will  to  purchase  or  ^"""^  *" 

maintain  recreation  grounds.     See  also  23  &  24  Vict.  c.  30. 

The  law  imposes  no  restriction  whatever  on  gifts  of  pure  personalty,  not  As  to  be- 

directed  to  be  laid  out  in  land,  to  any  legal  charitable  purpose :  and  it  sonaity  to 

would  be  no  objection  that  such  purpose  is  of  indefinite  duration.     Thus,  charity. 

if  a  testator  bequeaths  1,000Z.  Three  per  Cent.  Consols  to  the  vicar  of  A. 

for  the  time  being,  upon  trust  to  apply  the  dividends  thereof  to  the  most 

deserving  of  his  poor  parishioners  not  receiving  parochial  relief,  from  year 

to  year,  for  ever,  there  can  be  no  doubt  of  the  validity  of  the  gift,  though 

created  for  a  purpose  capable  of  enduring  and  likely  to  endure  for  ages ; 

and  even  in  the  event  of  the  failure  of  the  objects,  the  testator's  charitable 
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design  would  not  be  wholly  frustrated,  but  would  be  executed  cy  pres 
under  the  established  doctrine  that  property  once  devoted  to  charity  remains 
so  devoted,  notwithstanding  the  failure  of  its  particular  objects,  the  admi- 
nistration devolving  upon  the  Lord  Chancellor,  either  as  the  commissioner 
of  the  Crown,  or  as  the  head  of  the  Court  of  Chancery.  Here  then  we  have 
an  instance  of  a  perpetuity,  not  only  tolerated  by  the  law,  but  the  object 
of  its  special  sanction  and  encouragement,  which,  it  is  clear,  would  be 
equally  extended  to  lands  conveyed  to  charitable  uses  by  a  deed  enrolled 
under  statute  9  Geo.  2,  c.  36.  It  is  clear,  however,  that  a  trust  for  accu- 
mulation in  favour  of  a  charity  is  not  allowed  to  exceed  the  limits  imposed 
by  the  Thellusson  Act  (^Martin  v.  Margliam,  14  Sim.  230 ;  and  see  post, 
p.  350). 

As  to  bequests  to  Protestant  Dissenters,  see  Attorney-  General  v.  Baxter, 
1  Ver.  248,  2  Ver.  105 ;  Attorney- General  v.  Cock,  2  Ves.  s.  273;  Slirews- 
bury  V.  Hornhy,  5  Ha.  406;  Attorney- General  v.  Lames,  8  Ha.  32;  to 
Koman  Catholics,  West  v.  Shuttleworth,  2  M.  &  K.  684 ;  Walsh  v.  Glad- 
stone, 1  Ph.  29 ;  Attorney-  General  v.  Gladstone,  lb.  290,  13  Sim.  7 ; 
Heath  V.  Chapman,  2  Drew.  417;  Re  BlnndelVs  Trusts,  30  Be.  360;  to 
Jews,  Straus  v.  Goldsmid,  8  Sim,  614;  Re  Michel's  Trust,  28  Be.  39. 

The  law  regulating  charitable  gifts  certainly  exhibits  a  singular  mixture 
of  opposite  principles.  Impediments  are  thrown  in  the  way  of  devoting 
land  to  charitable  uses ;  but,  if  those  impediments  are  overcome,  the  land 
thus  appropriated  is  never  suffered  to  revert  to  the  donor  or  his  represen- 
tatives on  account  of  the  failure  of  the  charitable  objects,  or  (which  is  still 
stronger)  even  on  account  of  the  donor's  omission  originally  to  describe  the 
objects  with  sufficient  definitiveness — circumstances  which,  by  the  ordinary 
rule  of  construction,  would  have  been  fatal  to  the  gift.  It  should  be  ob- 
served, that  though  a  gift  to  charity  will  be  sustained,  notmthstanding  a 
want  of  specification  of  objects,  yet  it  must  be  distinctly  shown  that  charity 
is  the  intended  destination ;  and,  if  this  be  uncertain,  the  doctrine  in  ques- 
tion lends  no  support  to  the  intended  disposition,  as  in  the  case  of  a  trust 
for  such  charitable  or  other  purposes  {Ellis  v.  Selby,  7  Sim.  352,  affirmed 
1  M.  &  C.  286),  or  even  for  such  charitable  or  public  purposes  as  A.  shall 
appoint  {Morice  v.  Bishop  of  Durham,  9  Ves.  399,  10  Ves.  522;  Vexey  v. 
Jamsoji,  1  S.  &  S.  69) ;  in  which  cases,  the  testator  having  evinced  an  in- 
tention to  create  a  trust,  but  without  any  definite  indication  of  his  purpose, 
the  beneficial  interest  in  the  property  is  undisposed  of. 

It  is  no  objection,  however,  that  the  charity  embraces  an  almost  indefinite 
range  of  objects,  of  which  a  striking  example  is  afforded  by  a  recent  case, 
where  a  bequest  to  the  Queen's  Chancellor  of  the  Exchequer  for  the  time 
being,  to  bo  by  him  appropriated  to  the  benefit  and  advantage  of  Great 
Britain,  was  held  to  be  valid  as  to  the  pure  personalty,  though  void,  under 
the  act  of  9  Geo.  2,  with  respect  to  the  personal  estate  savouring  of  the 
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or  any  codicil  thereto,  shall  appoint  (but  so  that  the  vesting  be        — 

not  postponed  beyond  twenty-one  years  after  the  decease  of  my 

said  wife),  and  in  default  of  appointment,  upon  the  trusts  here in  default 

inafter  declared  concerning  the  residue  of  my  personal  estate  :  ment,  to  fail 
But  I  DECLARE  that  if,  during  the  life  of  my  said  wife,  the  said  ^^^^^^  ^j 
annual  produce,  or  any  part  thereof,  shall,  by  any  means  what-  ?^e'3  nfe 
ever,  vest  in  or  become  payable  to  any  other  person  or  persons  alienation, 
than  my  said  wife,  then  the  trust  hereinbefore  contained  in  her 
favour  shall,  as  to  the  annual  produce  which  shall  so  vest  in  or 
become  payable  to  any  other  person  or  persons  thenceforth  ab- 
solutely cease ;  and  the  same  annual  produce  shall,  during  the 
remainder  of  her  life,  be  applied  in  the  same  manner  as  the 
same  would  be  applicable  if  she  were  dead  without  having 
exercised  the  power  of  appointment  hereinbefore  given  to  her. 
I  DEVISE  all  the  real  estate,  and  bequeath  the  residue  of  the  Devise  of  real 

and  bequest 

personal  estate,  of  or  to  which  J,  shall  be  seised,  possessed  of  residue  of 
or  entitled  at  my  decease,  or  over  which  I  shall  at  that  time  estate  to 
have  any  disposing  power  (c),  unto  and  to  the  use  of  the  said  upon  trust. 


realty  {Mglitingale  v.  Goulburn,  5  Ha.  484  ;  2  Ph.  594),    And  in  Whiclier  Charitable 
V.  Hume  (7  H.  L.  C.  124),  where  the  bequest  was  to  trastees  in  their  dis-     ^'^^^  ' 
cretion,  "  for  the  benefit  and  advancement  and  propagation  of  education 
and  learning  in  every  part  of  the  world  as  far  as  circumstances  will  permit," 
this  was  held  to  be  a  valid  gift  to  charity.     See  also  Dolan  v.  Macdermot 
(L.  K.,  3  Ch.  676). 

See  further,  on  charities  and  the  operation  of  9  Geo.  2,  c.  36,  the  case  of 
Corbyn  v.  IVench,  and  the  notes  thereto,  in  Tud.  L.  C.  R.  P.  456 — 506 ; 
1  Jarm.  Wills,  ch.  9;  Jeffries  v.  Alexander,  8  H.  L.  C.  594  ;  7  Jur.,  N.  S. 
221 ;  Moss  V.  Coo2)er,  1  J.  &  H.  352 ;  Thornton  v.  Howe,  31  Be.  14. 

(c)  Powers,  whether  general  or  special,  are  well  exercised  by  an  instru-  As  to  the 
ment  of  the  required  kind  (testamentary  or  other)  which  refers  either  to  '^^•^''<''^«'  ^ 
the  power  itself,  or  to  the  very  property  which  is  the  subject-matter  of  the  appointment, 
power.     See  Cooke  v.  Cunliffe  (15  Jur.  1076) ;  Harvey  v.  Stracey  (1  Drew. 
73,  115)  ;  Pomfret  v.  Perring  (18  Be.  622) ;  Noel  v.  Noel  (4  Drew.  624); 
lie  David's  Trusts  ( Joh.  495). 

General  testamentary  powers  are  well  executed  by  a  general  testamentary  General  tes- 
disposition — before  1  Vict.  c.  26,  provided  there  were  no  other  property  t*™^tary 
upon  which  the  general  disposition  could  operate  ;  see  Innes  v.  Sayer  (16 
Jur.  21);  Attorney- General  v.  Wilkinson  (L.  R.,  2  Eq.  816) — and  after 
1  Vict.  c.  26,  unless  a  contrary  intention  appear  by  the  will ;  see  sect.  27, 
ante,  pp.  48 — 51. 

But  no  mere  general  gift,  however  unlimited  in  its  terms,  unless  it  refer  Special  tes- 
either  to  the  power  or  to  the  property,  will  execute  a  special  (or  particular)  ^wersf"^' 
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[^trustees'],  their  heirs,  executors,  admiuistrators  and  assigns 
respectively,  Upon  trust,  so  long  as  my  said  wife  shall  con- 
tinue my  widow,  and  any  son  of  mine  shall  be  under  the  age  of 
twenty-one  years,  or  any  daughter  of  mine  shall  be  under  that 
age,  not  having  been  married,  to  permit  my  said  wife  to  carry 

on  my  business  of at aforesaid,  and  to  employ  for 

that  purpose  such  part  of  my  real  and  personal  estate  as  shall 
constitute  the  capital  employed  therein  at  my  decease,  with  any 
additional  capital  which  my  trustees  shall  think  requisite  ;  And 
also  to  permit  her,  during  the  same  period  (whether  she  shall 
carry  on  such  business  or  not)  to  have  the  occupation,  use  and 
enjoyment  of  the  leasehold  messuage  or  tenement  wherein  I 
now  reside,  at aforesaid,  with  the  shop,  garden  and  ap- 
purtenances, and  the  household  furniture,  implements  and  uten- 
sils, plate,  linen,  china,  and  glass,  which  shall  be  in  or  about 
the  same  messuage  and  prepiises  at  my  decease  ;  And  I  declare 
that  the  rent  and  taxes  payable  in  respect  of  the  said  leasehold 
premises  during  my  wife's  occupation  thereof  shall  be  paid  out 
of  my  estate,  but  she  shall  bear  the  expense  of  repairing  the 
same  premises,  and  insuring  the  same,  and  my  effects  therein, 
against  fire ;  And  in  case  my  said  wife  shall  die  or  marry  while 


Execution  of 
powers. 
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execution. 


No  appoint- 
ment and  BO 
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power  (except,  perhaps,  where  the  will  would  fail  altogether  unless  it  ope- 
rated as  an  execution  of  the  power;  see  Davies  v.  Davies,  7  W.  R.  85) ; 
but  a  wrong  reference  to  or  a  misdescription  of  the  instrament  under  which 
the  power  is  derived  will  not  invalidate  the  execution  (^Re  Wilmot,  29  Be. 
644).  The  Wills  Act  makes  no  alteration  in  the  law  respecting  special 
powers  ;  see  sect.  27,  ante,  p.  48,  and  the  note  thereto,  p.  51. 

A  testamentary  power,  whether  general  or  special,  purporting  to  be  exer- 
cised by  will  dated  before  1838,  required  to  be  executed  with  all  the  for- 
malities prescribed  by  the  instrument  creating  the  power.  But  a  testamentary 
power  exercised  by  will  dated  after  1837,  requires  to  be  executed  with  the 
formalities  prescribed  by  1  Vict.  c.  26,  s.  9  (ante,  p.  9),  for  the  valid  exe- 
cution and  attestation  of  wills  ;  and  with  all  other  (if  any)  formalities  (not 
relating  to  the  ceremony  of  execution  and  attestation)  prescribed  by  the 
instrument  creating  the  power  (vide  sect.  10,  ante,  p.  24). 

Where  there  is  a  power  to  appoint  among  certain  objects,  but  no  appoint- 
ment is  made,  and  there  is  no  gift  in  default  of  appointment,  the  Com-t 
will  sometimes  imply  a  gift  to  the  objects  of  the  power  equally  {Brown  v. 
Higgs,  4  Ves.  708  ;  5  Ves.  495 ;  8  Ves.  561 ;  Burrough  v.  Philcox,  5  M. 
&  C.  73).  But  see  also  Re  Eddowes  (1  Dr.  &  S.  395)  ;  Goldring  v.  Inmood 
(3  Gif.  143).  As  to  the  period  for  ascertaining  the  class,  when  the  objects 
of  the  power  are  a  class,  see  Re  Whitens  Trusts  ( Joh.  656). 
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any  son  of  mine  shall  be  under  the  age  of  twenty-one,  or  any    ^  ^— 
daughter  of  mine  shall  be  under  that  age,  not  having  been  mar-  wife's  death 

*=  .  .       '  .  ,  or  marriage, 

ried,  then  Upon  trust,  in  the  discretion  of  my  trustees,  either  trustees  may 

•  T    1        •  carry  on 

to  discontinue  or  to  carry  on  the  said  business,  or  cause  the  trade. 
same  to  be  carried  on  under  their  inspection  and  control,  so  long 
as  any  son  of  mine  shall  be  under  the  age  of  twenty-one  years, 
or  any  daughter  of  mine  shall  be  under  that  age,  not  having 
been  married ;  and  for  that  purpose  to  employ  as  capital  any 
part  of  my  real  or  personal  estate,  with  liberty,  if  my  trustees 
shall  think  fit,  to  permit  my  said  wife,  notwithstanding  her 
marriage,  to  continue  to  enjoy  the  benefit  of  the  trust  herein- 
before contained  in  her  favour  during  widowhood,  subject  to 
any  restrictions  or  modifications  which  my  trustees  shall  deem 
advisable;  And  subject  to  the  trusts  aforesaid,  As  to  my  said  subject  to 
real  and  residuary  personal  estate.  Upon  trust,  with  the  con-  trusts,  to  seii 
sent  in  writing  of  my  said  wife,  while  she  shall  continue  my  residuary  real  / 
widow,  and  any  son  of  mine  shall  be  under  the  age  of  twenty-  ^tate!  Md^   i 
one  years,  or  any  daughter  of  mine  shall  be  under  that  age  not  c^|f.  '^^°' 
having  been  married,  and  afterwards  in  the  discretion  of  my 
trustees,  to  sell  such  real  estate  by  public  sale  or  private  con- 
tract, together  or  in  parcels,  and  to  sell,  convert  and  get  in  such 
residuary  personal  estate ;  and  to  execute  and  do  such  assur- 
ances and  acts  as  may  be  desirable  or  necessary  for  carrying 
any  and  every  such  sale  into  effect ;  And  upon  further  trust,  —to  permit 
with  such  consent  or  in  such  discretion  as  last  aforesaid,  to  in-  ^doVho<2u 
Vest  the  moneys  to  arise  under  the  trust  last  aforesaid,  in  the  income^^  **** 
names  of  my  trustees,  in  or  upon  the  public  stocks,  funds  or  chi"(Sen-"^ 
securities  of  the  United  Kingdom,  or  any  real  or  leasehold 
securities  in  the  United  Kingdom,  but  not  in  or  upon  any  other 
investments,  and  to  vary  the  investment  from  time  to  time  for 
any  other  of  the  like  nature ;  And  upon  further  trust  to 
permit  my  said  wife  to  receive  the  yearly  produce  of  the  trust 
fund  constituted  of  such  moneys,  or  of  the  stocks,  funds  or  secu- 
rities whereon  the  same  shall  be  invested,  so  long  as  she  shall 
continue  my  widow,  she  thereout  maintaining,  clothing,  edu- 
cating and  bringing  up  my  sons  for  the  time  being  under  the 
age  of  twenty-one  years,  and  my  daughters  for  the  time  being 
under  that  age  not  having  been  married ;  And  after  the  deter- 
mination of  the  trust  lastly  hereinbefore  contained,  then.  As  to 
the  same  trust  fund  and  the  yearly  produce  thenceforth  to 
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accrue  due  for  the  same,  In  trust  for  all  my  children  in  equal 
shares  ;  and  if  any  of  them,  being  a  son  or  sons,  shall  die  under 
the  age  of  twenty-one  years  (e),  or  being  a  daughter  or  daugh- 
ters, shall  die  under  that  age  without  having  been  married,  then 
as  to  the  share  or  shares,  original  and  accruing,  of  the  child  or 
children  so  dying,  In  trust  for  the  others  or  other  of  my  children, 
and,  if  more  than  one,  in  equal  shares;  But  if  no  child  of  mine, 
being  a  son,  shall  attain  the  age  of  twenty-one  years,  or  being 
a  daughter,  shall  attain  that  age  or  be  married,  Then  upon 
TRUST  to  permit  my  said  wife  to  receive  the  yearly  produce  of 
the  said  trust  fund  during  her  life ;  and  after  her  decease,  as  to 
the  same  trust  fund  and  the  yearly  produce  thereof.  In  trust 
for  such  person  or  persons  as  at  the  time  of  her  decease  would 
be  my  next  of  kin,  and  entitled  to  my  personal  estate  under  the 
statutes  for  the  distribution  of  the  personal  estate  of  intestates, 
if  I  were  to  die  immediately  after  her  decease  intestate  (f), 
such  persons,  if  more  than  one,  to  take  distributively,  according 
to  the  said  statutes.  I  declare  that  if  any  one  or  more  of  my 
children  shall  die  in  my  lifetime,  and  any  issue  of  such  child  or 
children  respectively  so  dying  shall  be  living  at  my  death,  then 
the  share  and  shares  original  and  accruing  to  which  such  child 


Gifts  to  next 
of  kin. 


(e)  In  this  case  the  gift  being  to  the  children  as  a  class,  those  only  can 
participate  who  survive  the  testator  (see  ante,  sect.  33,  p.  66 ;  see  also 
pp.  203—208).  To  provide  to  some  extent  for  the  death  of  a  child  in  the 
testator's  lifetime  leaving  issue  at  his  death,  a  clause  of  substitution  is 
added ;  see  note  (y),  post,  p.  337. 

(/)  In  framing  gifts  to  next  of  kin,  it  is  of  importance  to  express 
whether  it  is  to  embrace  the  persons  answering  the  description  at  the  time 
of  the  testator's  decease,  or  when  the  gift  takes  effect  in  possession.  ( See 
Bowncs  V.  Bulloch,  25  Be.  54,  9  H.  L.  C.  1 ;  Be  Greenwood's  Will,  3  Gif. 
390 ;  Moss  v.  Bunloj),  Joh.  490 ;  Lee  v.  Lee,  1  Dr.  &  S.  85 ;  Be  Lang's 
Will,  9  W.  R.  589 ;  Boyds  v.  Boyds,  1  N.  R.  516.)  It  is  also  necessary 
to  show  that  the  persons  who  would  be  entitled  under  the  Statutes  of 
Distributions  are  the  beneiiciaries  referred  to  by  the  testator  (see  ante,  pp. 
183 — 187) ;  it  should  also  be  shown  whether  they  are  to  take  as  joint- 
tenants  or  tenants  in  common  (see  Horn  v.  Coleman,  1  S.  &  G.  169 ;  Be 
Greenwood's  Will,  3  Gif.  390  ;  Be  Banking's  Trusts,  L.  R.,  6  Eq.  601)  ; 
and  if  as  tenants  in  common,  then  that  they  are  to  be  entitled  in  the  shares 
prescribed  by  the  statute,  (as  doubtless  is  commonly  the  intention),  as 
otherwise  they  would,  though  of  different  degrees,  take  in  equal  shares 
(^Bichardson  v.  BicJiardson,  14  Sim.  526 ;  Smith  v.  Palmer,  7  Ha.  225  ; 
bnt  see  Martin  v.  Glover,  1  Col.  269 ;  Booth  v.  Vicars,  1  Col.  6). 
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or  children  so  dying,  if  living  at  my  decease,  would  have  been 
entitled  under  the  trusts  aforesaid,  shall  be  held  by  my  trustees, 
Upon  trust  for  such  persons  and  in  such  manner  as  the  same 
would  have  been  held  if  such  child  or  children  respectively  had 
died  immediately  after  my  decease  {g).     I  direct  my  trustees,  Valuation  to 

within calendar  months  after  my  decease,  to  cause  my  residuary 

said  real  and  personal  estate  to  be  valued  by  two  competent 
valuers,  or,  if  such  valuers  shall  disagree,  by  a  third  valuer,  to 
be  named  by  them  before  entering  upon  the  valuation,  as  their 
umpire.     I  declare  that  it  shall  be  lawful  for  my  trustees,  in  Power  to  ad- 

.  .  f  ^        1        vance  chll- 

their  discretion,  either  during  the  continuance  or  aiter  the  de-  dren,  not- 
termination  of  the  trusts  hereinbefore  contained  antecedent  to  the  prior 
the  trust  in  favour  of  my  children,  to  raise  and  apply,  in  or    ^^ 
towards  the  advancement  in  life  of  each  or  any  child  of  mine, 
by  apprenticing  such  child  to  any  trade  or  business,  or  other- 
wise, any  part  or  parts  of  his  or  her  share  of  my  trust  estate, 
not  exceeding  in  the  whole  £ .     I  direct  that,  notwith-  sons  at 

'-'  _  .  twenty-one, 

standing  the  trusts  hereinbefore  contained  antecedent  to  the  and  daughters 

o  n  ^  -I -t  1     11  J       1  at  twenty- 

trust  m  favour  of  my  children,  my  trustees  shall,  as  and  when,  one  or  mar- 

during  the  subsistence  of  all  or  any  of  such  antecedent  trusts,  eeive'partof 
any  and  every  child  of  mine,  being  a  son,  shall  attain  the  age  of 
twenty-one  years,  or,  being  a  daughter,  shall  attain  that  age  or 
be  married,  raise  and  pay  to  such  child,  in  part  satisfaction  of 
his  or  her  share  of  my  trust  estate,  such  sum  as  shall  amount, 
or,  as  the  case  may  be,  shall,  together  with  the  money,  if  any, 
previously  advanced  for  the  benefit  of  such  child,  under  the  pro- 
vision for  advancement  hereinbefore  contained,  be  equal  to  two- 
third  parts  in  value  of  the  original  shai-e  of  such  child  of  my 
said  trust  estate,  estimated  at  the  surplus  of  the  valuation  here- 
inbefore directed  to  be  made,  after  deducting  the  amount  of  my 
debts,  funeral  and  testamentary  expenses,  and  the  pecuniary 

(^)  This  substitutionary  clause  will  make  the  share  of  each  child  dying  Substitution 
in  the  testator's  lifetime,  and  leaving  issue  surviving  the  testator,  part  of  °]^i'f^1,^°' 
the  estate  of  that  child,  and  will  not  substitute  the  issue  for  the  child  deceasing 
(sect.  33,  ante,  p.  56).     The  share  in  question  will  devolve  according  to  the 
child's  will,  if  any,  or,  if  none,  will  be  distributable  amongst  the  child's 
next  of  kin  according  to  the  statutes,  subject,  of  course,  to  the  child's  debts. 
If  it  is  the  intention  that  the  share  should  go  to  the  issue  of  the  child  in 
question  free  from  his  or  her  debts  and  dispositions,  such  issue  should  be 
expressly  substituted. 

W.  Z 
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legacies  hereinbefore  bequeathed ;  But  my  trustees  shall  be  at 
liberty,  with  the  consent  of  the  child  for  whom  such  sum  shall 
be  raiseable,  to  retain  the  same,  or  any  part  thereof,  to  be  em- 
ployed as  capital  in  carrying  on  my  said  business,  and  allow 

interest  thereon  at  the  rate  of per  cent,  per  annum,  by 

half-yearly  payments.  I  declare  that  it  shall  be  lawful  for 
my  trustees,  after  the  trust  hereinbefore  contained  for  payment 
to  my  said  wife  of  the  yearly  produce  of  my  said  trust  fund 
shall  determine  by  her  death  or  marriage,  and  thenceforth,  so 
long  as  any  child  of  mine,  being  a  son,  shall  be  under  the  age 
of  twenty-one  years,  or  being  a  daughter  shall  be  under  that 
age,  not  having  been  married,  to  apply  the  whole  or  any  part  of 
the  yearly  produce  of  the  same  trust  fund  for  the  common  main- 
tenance (A),  education  and  bringing  up  of  my  son  or  sons  for 
the  time  being  under  that  age,  not  having  been  advanced  in  life 
as  aforesaid,  and  my  daughter  or  daughters  for  the  time  being 
under  that  age,  not  having  been  married  or  advanced  as  afore- 
said ;  and  for  that  purpose,  in  the  discretion  of  my  trustees,  to 
suspend  the  payment  of  any  sum  or  sums  of  money  which  any 
child  or  children  shall,  under  the  provision  lastly  hereinbefore 
contained,  have  become  entitled  to  receive,  and  the  payment  of 
interest  thereon.  I  declare  that  it  shall  be  lawful  for  my 
trustees,  notwithstanding  any  of  the  trusts  hereinbefore  con- 
tained, to  raise  any  money  which  shall  be  requisite  to  answer 
the  deficiency,  if  any,  of  my  personal  estate  not  hereinbefore 
specifically  bequeathed,  to  satisfy  my  debts,  and  funeral  and 
testamentary  expenses,  and  the  pecuniary  legacies  hereinbefore 
bequeathed,  or  to  answer  the  aforesaid  provision  for  the  ad- 
vancement of  my  children,  or  the  aforesaid  provision  for  part 
payment  of  their  respective  shares,  by  selling,  mortgaging 
(either  with  or  without  a  power  of  sale)  (i),  or  charging  my 
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(A)  This  clause  varies  materially  from  the  statutory  form  given  in  23  & 
24  Vict.  c.  145,  s.  26,  ante,  p.  138. 

(i)  The  decisions  of  the  Court  are  at  variance,  with  respect  to  the 
validity  of  powers  of  sale  inserted  in  mortgages  made  by  trustees  who  have 
a  power  to  mortgage.  In  Bridges  v.  Longman  (24  Be.  29),  the  M.  R. 
decided  in  favour  of  the  validity  of  such  powei-s  of  sale,  on  the  ground  that 
the  trustees  arc  thereby  enabled  to  obtain  better  terms,  and  that  a  power  of 
sale  has  now  become  an  integral  and  usual  part  of  every  mortgage.  See 
also  Cook  V.  Dan-son  (29  Be.  128).    But  in  Saunders  v.  Mchards  (2  Col. 
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real  and  personal  estate,  or  any  part  or  parts  thereof,  or  by  all 
or  any  of  those  means,  in  such  manner  as  my  trustees  shall 
think  expedient.  And  that  the  costs  of  and  incident  to  the 
said  sales  and  mortgages,  and  of  and  to  any  transfers,  not  only 
of  the  same  mortgages,  but  of  any  other  mortgages  upon  my 
estate  which  in  the  opinion  of  my  trustees  may  from  time  to 
time  be  necessary,  shall  be  charged  upon  or  paid  out  of  the 
corpus  of  my  estates.  I  declare  that  any  sale  of  my  said  real 
and  personal  estate  may  be  effected  by  my  trustees  either  by 
public  auction  or  private  contract,  with  power  to  my  trustees 
to  make  any  special  or  other  conditions  of  sale,  as  to  the  title 
or  evidence  of  title,  or  othei'wise,  and  with  power  to  buy  in  the 
premises  at  any  sale  by  auction,  or  to  rescind  any  contract, 
either  on  terms  or  gratuitously,  and  to  resell  the  premises  with- 
out being  answerable  for  any  consequent  loss.     I  declare  that  Testator's 

'^  ,/  i  ^         gojjg  {Q  have 

my  trustees  shall  not,  in  the  lifetime  of  any  son  or  sons  of  mine  liberty  of 

1         1     11   1  n  pre-emption 

who  shall  have  attained  the  age  of  twenty-one  years,  sell  my  atavaiua- 
real  estate,  or  any  part  thereof,  until  the  same  shall  have  been 
offered  by  my  trustees,  in  writing  under  their  hands,  to  such 
son,  if  only  one,  or  to  such  sons,  if  more  than  one,  successively, 
according  to  the  priorities  of  their  respective  births,  at  a  valua- 
tion to  be  made  by  two  valuers  named  by  my  trustees,  or  if  such 
valuers  shall  disagree,  then  to  be  made  by  a  third  valuer,  to  be 
named  by  the  other  two  before  they  shall  enter  upon  the  valua- 
tion, as  their  umpire ;  nor  until  such  son  or  each  and  every  of 
such  sons  shall  have  refused  or  omitted  to  notify,  in  writing 
under  his  hand,  to  my  trustees,  his  acceptance  of  the  offer, 
within  ten  days  after  the  making  thereof;  but  no  purchaser 
under  my  will  shall  be  obliged  to  take  notice  of  this  direc- 

568)  and  Clarke  v.  Panopticon  Company  (4  Drew.  26),  V.-C.  KnigM  Power  to 
Bruce  and  Kinder sley  respectively  held,  that  (unless  expressly  authorized)  ^'^^  °^^^' 
a  power  of  sale  could  not  be  inserted  in  a  mortgage  under  a  power  to 
mortgage.  See  also  Whitmore  \.  Brake  (19  L.  T.  243)  ;  Pearson  v. 
Benson  (28  Be.  600),  In  Itvssell  v.  Plaice  (18  Be.  21),  a  power  of  sale 
given  by  an  administratrix  in  a  mortgage  executed  by  her  of  her  intestate's 
leaseholds  for  years  was  held  by  the  M.  E.  to  be  vahd ;  and  in  Selhy  v. 
Cooling  (23  Be.  418),  the  M.  R.  directed  a  power  of  sale  to  be  inserted  in 
a  mortgage  of  an  infant's  estate.  See  also  Leigh  v.  Lloyd  (2  D.  J.  &  S. 
330),  as  to  the  implication  of  a  power  of  sale  in  a  mortgage. 

As  to  the  statutory  incidents  of  a  mortgage,  see  23  &  24  Vict.  c.  145, 
part  2,  ss.  11—24. 

z2 
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tion  (k).  I  DECLARE  that  the  receipts  of  my  trustees  to  pur- 
chasers and  others,  for  moneys  paid  to  my  trustees,  shall  be 
sufficient  discharges  for  the  same,  and  from  all  liability  to  see 
to  the  application  thereof;  and  that  no  purchaser  or  mortgagee 
shall  be  obliged  to  ascertain  the  occurrence  or  existence  of  any 
event  or  purpose  in  or  for  which  a  sale,  mortgage  or  charge  is 
hereinbefore  authorized  to  be  made,  or  to  inquire  into  or  take 
notice  of  any  matter  connected  with  the  propriety  or  regularity 
of  any  sale,  mortgage  or  charge.  I  empower  my  trustees  to 
compound,  or  allow  time,  or  accept  security,  real  or  personal, 
for  the  payment  of  debts  owing  to  my  estate,  and  to  adjust,  by 


Option  to 
purchase 
during  given 
time. 


Option  exer- 
cised after 
death  of 
owner. 


Intermediate 
rents. 


Legacy  duty. 


( 7i)  It  is  not  very  infrequent  to  find,  in  leases  of  freehold  estate,  a  clause 
wliich  gives  the  lessee  an  option  to  purchase  the  demised  property,  either 
pending  the  term,  or  within  a  shorter  fixed  period.  If  the  lessee  exercise 
his  option  during  the  life  of  the  lessor,  of  course  the  purchase-money  goes, 
on  the  death  of  the  lessor,  testate  or  intestate,  to  his  personal  representa- 
tives. And  if  the  option  be  exercised  after  the  death  of  the  lessor,  and  the 
lessor  die  intestate  or  have  only  generally  devised  his  real  estate,  the 
purchase-money  still  goes  to  the  personal  representative  of  the  lessor,  and 
not  to  his  heir  or  devisee  {Lawes  v.  Bennett,  1  Cox,  167 ;  Totvnley  v.  Bed- 
tvell,  14  Ves.  591 ;  Weeding  v.  Weeding,  IJ.  &  H.  424.  See  also  ColUng- 
Tvood  V.  Bow,  5  W.  R.  484 ;  6foold  v.  Teague,  7  W.  E.  84 ;  Knollys  v. 
Shepherd,  cited  in  Wall  v.  Bright,  1  J.  &  W.  499 ;  and  compare  Wright 
v.  Base,  2  S.  &  S.  323).  But  if  the  lessor,  by  will  made  after  the  contract 
giving  the  option  to  purchase,  specifically  devises  the  property  without 
referring  to  the  contract,  then  the  purchase-money  goes  to  the  devisee, 
•whenever  the  option  is  exercised  (^Drant  v.  Vausc,  1  Y.  &  C.  681 ;  Emuss 
V.  Smith,  2  De  G.  &  S.  722). 

But,  in  the  case  above  considered,  the  rents  accruing  due  in  the  interval 
between  the  lessor's  death  and  the  exercise  by  the  lessee  of  his  option  to 
purchase,  belong  to  the  heir  or  devisee  {Townley  v.  Bedwell,  14  Ves.  591  ; 
see  also  Shadforth  v.  Temple,  10  Sim.  184 ;  Lumsden  v.  Fraser,  12  Sim. 
263;  Ex  parte  Wallier,  1  Drew.  508;  Ex  parte  Hardy,  ZO  Be.  206). 

Where  real  estate  was  devised  to  A.,  with  an  option  to  B.  to  purchase 
the  same  for  10,000Z.,  and  the  option  was  exercised,  legacy  duty  was  held 
payable  on  the  10,000Z.  {Attorney- General  y.  Wyndham,  1  H.  &  C.  563, 
8  Jur.,  N.  S.  1182). 

Compare  1  Jarm.  Wills,  50 ;  and  see  also,  as  to  options  to  purchase  or 
rights  of  pre-emption,  Pegg  v.  Wisden,  16  Be.  239 ;  Brooke  v.  Garrod, 
2  De  G.  &  J.  62 ;  Be  Cant's  Estate,  4  De  G.  &  J.  503;  Woods  v.  Hyde, 
10  W.  R.  339 ;  Evans  v.  Stratford,  2  H.  &  M.  142 ;  Lord  Ranelagh  v. 
Melton,  2  Dr.  &  S.  278  ;  Weston  t.  Collins,  5  N.  R.  345 ;  Moss  v.  Barton, 
35  Be.  197 ;  BucUand  v.  Papillon,  ih.  281 ;  Hale  v.  Bushill,  ib.  343. 
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arbitration  or  otherwise,  disputes  in  relation  thereto,  or  in  re-        — 
lation  to  debts  or  demands  against  my  estate  [or,  I  empower  [Another 
my  trustees  to  pay  any  debts  owing  by  me  or  claimed  as  due 
from  me,  upon  any  evidence  which  they  shall  think  sufficient ; 
and  to  accept  any  security,  real  or  personal,  for  any  debt  or 
debts  owing  to  me,  and  also  to  compromise  or  compound  any 
debt  or  debts  owing  to  me,  and  to  allow  such  time  for  the  pay- 
ment thereof  as  to  them  shall  appear  reasonable,  and  to  adjust 
and  settle  my  partnership  accounts  and  concerns  with  my  part- 
ner [name],  which  it  is  my  wish  should  be  settled  in  the  most 
liberal  manner] ;  And  I  empower  my  trustees  in  the  sale  or  —to  give 
conversion  of  my  trust  estate,  and  in  the  conduct  and  manage- 
ment of  my  trade  as  aforesaid,  to  give  such  credit  as  they  shall 
think  pi'oper.     I  devise  to  the  said  [trustees],  and  their  heirs.  Devise  of 
all  the  estates  which  may  happen  at  my  decease  to  be  vested  in  trust  estates. 
me  as  mortgagee  or  trustee,  subject  to  the  equities  and  upon  the 
trusts  affecting  the  same  respectively.     And  in  case  my  trustees  Power  to  ap- 

1  •  1  n    1  1     n     T      •  fp    •  point  trus- 

herem  named,  or  either  oi  them,  shall  die  m  my  htetime,  or  tees. 
shall  on  my  decease  renounce  the  trusts  of  my  will,  or  in  case 
any  trustee  for  the  time  being  of  my  will  shall  die,  or  become 
unwilling,  unable  or  unfit  to  act,  or  shall  cease  to  reside  in  Eng- 
land, or  desire  to  retire  from  the  office.  Then  I  empower  my 
said  wife,  or,  if  she  shall  be  dead,  the  surviving  or  continuing 
trustee,  or,  in  default  of  any  such,  then  the  retiring  trustee,  or 
the  proving  executors  or  executor  for  the  time  being,  or  the 
administrators  or  administrator  for  the  time  being,  of  the  last 
deceased  trustee,  as  the  case  may  be,  by  any  writing,  to  nomi- 
nate a  new  trustee  or  new  trustees,  for  the  purpose  of  filling 
the  vacancy  or  vacancies  caused  in  manner  aforesaid ;  and 
such  new  trustee  or  trustees  shall  from  time  to  time  have  the 
same  powers  in  all  respects  as  the  trustees  hereby  appointed. 
And  I  DIRECT  that  the  respective  trustees  for  the  time  being  indemnity  to 

trust66s 

of  this  my  will  shall  be  responsible  for  so  much  money  only  as 
shall  come  to  their  own  respective  hands,  and  that  they  shall  not 
be  answerable  for  involuntary  losses,  or  for  the  acts  or  defaults 
of  each  other,  and  particularly  that  any  trustee  who  shall  pay 
over  to  his  co-trustee,  or  shall  do  or  concur  in  any  act  enabling 
his  co-trustee  to  receive  any  moneys,  for  the  general  purposes 
of  my  will,  or  for  any  definite  purpose  authorized  by  my  will, 
shall  not  be  obliged  to  see  to  the  due  application  thereof,  nor 
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shall  such  trustee  be  subsequently  rendered  responsible  by  an 
express  notice  or  intimation  of  the  actual  misapplication  of  the 
same  moneys  (/) ;  but  this  clause  shall  not  restrict  the  power 


Remarks  on 
clauses  in- 
demnifying 
trustees. 


(I)  The  efficacy  of  this  indemnity  clause  was  tested  in  the  case  of 
Wilkins  V.  Soffff  (3  Gif.  116  ;  affirmed  by  Lord  Westhury,  31  L.  J.,  Ch.  41, 
10  W.  R.  47) ;  the  trust  fund  was  handed  over  by  two  ti'ustees  to  their  co- 
trustee for  investment,  but  was  immediately  misapplied  by  him,  and  it  was 
held  that  the  two  were  not  liable  to  make  good  the  fund.  The  propriety  of 
inserting  so  extensive  a  clause  of  indemnity  is  questioned,  4  Dav.  Conv.  by 
Waley,  52. 

The  ordinary  indemnity  clauses  have  only  a  slight  effect  in  restricting 
the  responsibility  of  trustees ;  for  instance,  if  an  executor  or  trustee,  on  a 
representation  by  his  co-executor  or  co-trustee  that  money  is  wanted  to 
carry  on  the  affairs  of  the  trust,  joins  in  a  power  of  attorney  for  the  sale 
of  stock,  or  in  the  reconveyance  of  a  mortgage,  and  permits  the  proceeds 
to  go  into  the  hands  of  the  latter,  the  concurring  executor  or  trustee  would 
not  be  discharged  from  the  duty  of  seeing  to  the  due  application  of  the 
money  by  a  declaration  in  the  will  that  the  trustees  shall  not  be  answerable 
one  for  the  other,  but  each  for  his  ovm  receipt  and  default  only,  or  couched 
in  other  such  common-place  terms  (see  Brice  v.  Stokes,  11  Ves.  319; 
Bone  V.  Cook,  M'Cl.  163  ;  Hanhury  v.  K'lrldand,  3  Sim.  265).  As  to  the 
liability  of  a  trustee  in  respect  of  a  breach  of  trust  committed  by  his  co- 
trustee, see  Townlcy  v.  Sher'horne,  and  Brice  v.  Stokes,  and  the  notes 
thereto,  in  2  Tud.  L.  C.  Eq.  778 — 836.  The  trustee's  responsibility  is  con- 
sidered to  arise  (to  resume  the  instance  above),  not  from  his  mere  junction 
in  the  act  by  which  the  money  was  placed  at  the  disposal  of  the  co-trustee, 
but  from  want  of  vigilance  in  preventing  its  subsequent  misapplication, 
from  which  the  clause  in  question  does  not  profess  to  exempt  him.  In 
short,  such  clauses  are  viewed  as  part  of  the  formal  phraseology  of  the 
will,  and  not  as  indicating  any  special  intention  to  interfere  with  the  rules 
of  equity  which  regulate  the  responsibility  of  trustees. 

Notwithstanding  22  &  23  Vict.  c.  35,  s.  31  {ante,  p.  112),  many  cases 
will  occur  in  which  special  indemnity  clauses  will  be  requisite,  in  order  to 
give  the  trustees  additions  to  their  powers  which  it  is  convenient  they 
should  possess ;  c.  (j.  the  trustees  (in  addition  to  the  usual  indemnity  and 
right  of  re-imburscment)  may  often  with  propriety  be  authorized  to  dis- 
pense wholly  or  partially  with  the  production  or  investigation  of  the  lessor's 
title  to  leaseholds  {ante,  p.  217,  n.  (<:?)),  or  otherwise  to  accept  less  than  a 
marketable  title,  upon  the  purchase  or  taking  hi  exchange,  or  upon  en- 
franchisement, or  lending  money  upon  security  of  any  hereditaments,  and 
without  being  responsible  for  any  loss  thereby  incurred. 

The  usual  ti-ustees'  indemnity  clause  does  not  exonerate  a  trastee  from 
the  consequences  of  a  breach  of  trust  or  connivance  at  a  broach  of  trast 
{Brumridge  v.  Brnmridge,  27  Be.  5). 

As  to  a  trustee  being  entitled  to  reimburse  himself  any  expenses  consc- 
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of  any  trustee  to  require  from  his  co-trustee  an  account  of  the        — 
application  of  moneys  in  his  hands,  or  to  insist  on  his  replacing 

qnent  on  the  execution  of  the  trust,  unless  they  are  occasioned  by  his  own 
default,  but  that  no  allowance  can  be  made  to  him  for  his  care  or  trouble, 
see  Robinson  v.  Pett,  and  the  notes  thereto,  in  2  Tud.  L.  C.  Eq.  219;  and 
see  notes  (/)  and  (g),  ante,  p.  318. 

If  the  consideration,  that  the  preserration  of  trust  property  is  thrown  Remarks  on 
upon  each  trustee,  were  allowed  its  due  weight,  it  would  greatly  alter  the  inen™o£  trust 
usual  mode  of  conducting  trust  affairs,  which  is  for  one  trustee  to  assume  affairs, 
the  entire  or  principal  management,  the  rest  taking  no  active  part,  but  con- 
curring, without  inquiry,  in  the  execution  of  deeds  and  in  all  other  acts 
which  the  managing  trustee  suggests  to  be  requisite  for  enabling  him  to 
proceed  in  the  execution  of  the  trusts.     When  a  testator  intends  that  the 
trust  business  shall  be  thus  managed,  it  seems  to  be  proper  that  he  should 
render  the  course  a  safe  one  to  the  less  active  trustee  by  a  special  clause  of 
indemnity ;  but  as  such  clauses  operate  to  shift  the  loss  consequential  on  a 
breach  of  tnist  from  a  co-trustee  to  the  cestuis  que  trust,  and  thereby  to 
impair  the  security  arising  from  a  plurality  of  trustees,  they  ought  not  to 
be  inserted  as  matter  of  course. 

An  important  extension  of  the  judicial  protection  afforded  to  trustees  10  &  11  Vict. 

was  effected  by  the  10  &  11  Vict.  c.  96,  "for  better  securing  trust  funds,  '^'     ' 

and  for  the  relief  of  trustees,"  amended  by  12  &  13  Vict.  c.  74,  which  12  &  13  Vict. 

enables  the  major  part  of  trustees  to  pay  money  into  Court  without  the 

concurrence  of  the  minority. 

The  22  &  23  Vict.  c.  35,  also  contains  the  following  enactment  (sect.  22  &  23  Vict. 

*  c.  35,  s.  30. 

30)  : — "  Any  trustee,  executor  or  administrator,  shall  be  at  liberty,  without 

the  institution  of  a  suit,  to  apply  by  petition  to  any  Judge  of  the  High 
Court  of  Chancery,  or  by  summons  upon  a  written  statement  to  any  such 
Judge  at  Chambers,  for  the  opinion,  advice  or  direction  of  such  Judge  on 
any  question  respecting  the  management  or  administration  of  the  trust 
property  or  the  assets  of  any  testator  or  intestate ;  such  application  to  be 
served  upon,  or  the  hearing  thereof  to  be  attended  by,  all  persons  interested 
in  such  application,  or  such  of  them  as  the  said  Judge  shall  think  expe- 
dient ;  and  the  trustee,  executor  or  administrator  acting  upon  the  opinion, 
advice  or  direction  given  by  the  said  Judge,  shall  be  deemed,  so  far  as  re- 
gards his  own  responsibility,  to  have  discharged  his  duty  as  such  trustee, 
executor  or  administrator,  in  the  subject-matter  of  the  said  application: 
provided  nevertheless  that  this  Act  shall  not  extend  to  indemnify  any  trustee, 
executor  or  administrator,  in  respect  of  any  act  done  in  accordance  with 
such  opinion,  advice  or  direction  as  aforesaid,  if  such  trustee,  executor  or 
administrator  shall  have  been  guilty  of  any  fraud  or  wilful  concealment  or 
misrepresentation  in  obtaining  such  opinion,  advice  or  direction ;  and  the 
costs  of  such  application  as  aforesaid  shall  be  in  the  discretion  of  the 
Judge  to  whom  such  application  shall  be  made." 
Acting  under  the  advice  of  counsel  docs  not  exonerate  trustees  from  the 
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—  moneys  misapplied  by  hira.  And  I  empower  my  trustees  to 
retain  and  allow  to  each  other  the  costs  and  expenses  incurred 
in  the  execution  of  the  trusts,  or  in  relation  thereto.  I  declare 
that  the  powers  and  discretions  hereinbefore  given  to  "my 
trustees"  shall  be  vested  in  and  exerciseable  by  the  ti'ustees  or 
Appointment  trustee  for  the  time  being  of  my  will.     I  appoint  my  said 

of  executors  _  _,  „  -iii-r  •■ 

and  guar-  trustccs  [names]  to  be  executors  or  my  will,  and  1  appomt  my 
said  wife  (she  continuing  my  widow)  and  my  said  trustees  to 
be  guardians  of  my  children  during  their  respective  minorities  ; 
And  I  REVOKE  all  former  wills.    In  witness,  &c. 


22&23 
c.  35,  8. 


23&24 
c.  38,  s. 


Vict,  consequences  of  their  acts  (JDoyle  v.  Blake,  2  Sch.  &  Lef .  231 ;  lie  Knight's 
Trusts,  27  Be.  45).  But  an  order  of  the  Court,  in  the  absence  of  fraud  or 
suppression,  indemnifies  a  trustee  who  acts  in  obedience  to  it  (Lewin, 
Trusts,  289).  The  section  j  ust  quoted  docs  no  more  than  provide  a  cheap  and 
speedy  means  of  obtaining  such  an  order ;  and  the  costs  of  any  fair  appli- 
cation under  the  section  will  be  thrown  upon  the  trust  estate.  In  the  following 
cases  the  opinion  of  the  Court  was  expressed  for  the  guidance  of  the  trustees  : 
Be  Mvggeridge's  Trusts  ( Joh.  625)  ;  Re  Simson's  Trusts  ( IJ.  &  H.  89) ;  Re 
Green's  Estate  (1  Dr.  &  S.  68)  ;  Re  Jacob's  Will  (29  Be.  402) ;  Re  Green, 
(2  D.  F.  &  J.  121) ;  Re  Lang's  Will  (9  W.  R.  589)  ;  Re  Peyton's  Settle- 
ment (30  Be.  252)  ;  Re  Box  (1  H.  &  M.  552) ;  Re  Ilellmann's  Will 
(L.  R.,  2  Eq.  363) ;  Re  Kershaw's  Trusts  (6  Eq.  322).  But  the  Court  will 
not,  on  petition  under  this  section,  entertain  an  important  and  difficult 
question,  or  do  anything  to  affect  the  rights  of  parties  to  property ;  the 
object  of  the  Act  is  to  assist  trustees  in  the  execution  of  their  trusts  as  to 
matters  of  discretion  in  cases  relating  to  the  management  and  investment 
of  trust  property  which  do  not  require  the  Court  to  go  into  details  (^Re 
Mochett's  Will,  Joh.  628  ;  Re  Barrington's  Settlement,  1  J.  &  H.  142 ; 
Re  Lorenz's  Settlement,  1  Dr.  &  S.  401 ;  Re  Hooper,  29  Be.  656;  Re 
Evans,  30  Be.  232). 

Vict.  Upon  any  application  under  the  above  section  for  the  advice  of  a  Judge, 
"  the  petition  or  statement  shall  be  signed  by  counsel,  and  the  Judge  by 
whom  it  is  to  be  answered  may  require  the  petitioner  or  applicant  to  attend 
him  by  counsel,  either  in  Chambers  or  in  Court,  where  he  deems  it  necessary 
to  have  the  assistance  of  counsel."     (23  &  24  Vict.  c.  38,  s.  9.) 
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No.  XXII. 

Will  of  a  Married  Man,  engaged  in  Trade  as  a 
Builder,  SfC,  providing  Jor  a  Wife  and  Children. — 
Real  and  Personal  Estates  vested  in  Trustees  for 
Sale  and  Conversion,  with  a  Power  to  raise  Money 
by  Mortgage  of  the  Real  Estate. — Income  to  be  ap- 
plied in  Payment  of  an  Annuity  to  JVife  during 
Widowhood,  for  the  Support  of  herself  atid  Children; 
a  reduced  Annuity  for  Wife  on  Second  Marriage; 
after  her  Death  or  Marriage,  Annual  Allowances 
for  Maintenance  of  Children;  Surplus  to  accumu- 
late  till  youngest  Child  attains  Tioenty-one. — • 
Capital  and  Accumulations  to  Testator's  Children 
and  remoter  Issue  living  at  the  Determination  of  the 
Trust  for  Accumulation,  per  Stirpes ;  if  none,  for 
Testator''s  Brothers  and  Sisters. — Powers  to  Trus- 
tees to  advance  Testator's  Children  before  the 
Period  of  Distribution ;  to  maintain  and  advance 
remoter  Issue;  to  purchase  Land,  take  Building 
Leases,  let  Furnished  Lodging-houses,  and  grant 
Leases;  to  make  Allotments  of  Real  Estate  to 
Objects  entitled  in  Distribution. — Provisions  re- 
lating to  Testator's  Trade. — Right  of  Pre-emption 
given  to  Testator'' s  Partner  as  to  Share  of  Partner- 
ship Business;  Powers  to  settle  Accounts,  sell  Stock, 
SfC,  lend  Money  to  Testator's  Son  on  Bond. — Devise 
of  Freehold  Mortgage  and  Trust  Estates.— Devise 
of  Copyhold  Mortgage  and  Trust  Estates  to  Uses. 
— Powers  to  give  Receipts  and  appoint  Trustees. — 
Appointment  of  Executors  and  Guardians. 

i  HIS   is   the    last  will  and  testament   of  me,    [testator's  Bequest  to 

name,  ^c.].     I  bequeath  to  my  dear  wife  [name],  all  the  Turltti^^' 
furniture,  plate,  linen,   china,   glass,   pictures,   prints,   wines,  h^^""^' 
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Pecuniary 
legacy  to 
wife  for 
housekeep- 
ing. 

Executors  to 
provide 
mourning  for 
wife,  &c. 

Devise  of 
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liquors  (a),  fuel  aud  other  household  effects,  which  shall  at  my 

decease  be  in  or  about  my  dwelling-house  at ,  or  belong  to 

my  establishment  there.  I  bequeath  to  my  said  wife  the  sum 
of  £200,  for  housekeeping,  to  be  paid  by  four  equal  instalments 
at  the  end  of  three,  six,  nine  and  twelve  calendar  months  after 
my  decease.  I  direct  my  executors  to  provide  my  wife  and 
my  children,  and  the  wives  of  such  of  my  sons  as  shall  be  mar- 
ried, with  such  mourning  as  my  executors  shall  in  their  discre- 
tion think  reasonable.     I  devise  the  freehold,  copyhold  (i),  and 


Bona  qum 
ipso  vsu  con- 
mmuntur. 


Leaseholds, 
copj'holcis, 
reversions 
and  remain- 
ders pa-ss 
under  a  gene- 
ral devise, 
when. 


(a)  Wines  and  other  consumable  stores  should  always  be  given  to  the 
legatee  absolutely,  and  no  attempt  be  made  to  create  life  or  other  tempo- 
rary interests  in  property  of  this  description,  of  which  the  enjoyment 
consists  in  their  consumption.  Indeed,  the  effect  of  giving  a  life  interest 
in  consumable  articles,  is  to  entitle  the  legatee  absolutely  {Mandall  v. 
Russell,  3  Mer.  194;  Andrcm  v.  Andrew,  1  Col.  690.  See  also  Twining 
V.  Powell,  2  Col.  262).  But  this  does  not  apply  to  the  stock  in  trade  of  a 
wine  merchant  {Phillips  v.  Beal,  32  Be.  25),  or  to  farming  stock  and 
implements  of  husbandry  {Groves  v.  Wright,  2  K.  &  J.  347);  and  as  to 
wearing  apparel,  see  Re  HalVs  Will  (1  Jur.,  N.  S.  974). 

A  distinction,  however,  is  to  be  taken  between  a  speciiic  and  a  residuary 
gift  for  life  of  goods  quce  ipso  iisu  consumuntur :  if  the  gift  be  specific,  it 
is  an  absolute  gift  of  the  property,  but  if  residuary,  the  things  must  be 
sold,  the  produce  invested,  and  the  interest  thereof  paid  to  the  legatee  for 
life.  See  2  Wms.  Exors.  1294;  2  Tud.  L.  C.  Eq.  286;  and  1  Jarm.  Wills, 
835. 

(J)  As  to  excepting  copyholds  from  a  general  devise  and  giving  the 
trustees  a  power  of  sale  over  them  in  the  first  instance,  see  ante,  pp.  118, 
287.  The  stat.  1  Vict.  c.  26,  materially  affects  and  alters  the  operation  of 
a  general  devise.  For,  before  that  statute,  when  such  a  devise  was  intended 
to  comprise  leaseholds  for  years,  it  was  necessary  that  they  should  be  ex- 
pressly mentioned,  as  it  would  not  othenvise  have  extended  to  them, 
unless  the  testator,  when  he  made  his  will,  had  no  fi'ceholds  to  which  the 
devise  could  apply  {Rose  v.  Bartlett,  Cro.  Car.  292;  Tliompson  v.  Lady 
Lawley,  2  B.  &  P.  303;  Weigall  v.  Brome,  6  Sim.  99).  Now,  however, 
by  such  a  devise,  leasehold  lands  will  pass,  pro'V'idcd  the  words  would  have 
been  sufficient  to  describe  them  if  the  testator  had  not  possessed  freehold 
land  (unless  a  contrary  intention  appear  from  the  will,  ss.  26,  27,  ante,  pp. 
48 — 51).  And,  by  the  last  of  these  sections,  the  further  operation  is 
attributed  to  such  a  devise,  of  comprising  and  disposing  of,  by  way  of  exe- 
cution of  a  power,  all  lands  to  which  the  description  shall  extend,  which 
the  testator  has  power  to  appoint  in  any  manner  he  thinks  proper.  See 
further  as  to  leaseholds,  Wilson  v.  Eden  (16  Be.  153),  ante,  p.  48;  Nelson 
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leasehold  estates  to  which  I  shall  be  entitled  at  my  decease,  ^^^  ^^^s 
with  their  appurtenances,  unto  and  to  the  use  of  my  trustees  to  trustees, 

^^  '  ^    _  upon  trust  to 

[names.  Sec,  of  trustees'],  their  heirs,  executors,  administrators  seii,  or  to 

'-  '    J     '     ^  -1'  •      1       TT  raise  money 

and  assigns,  according  to  the  nature  thereof  respectively.  Upon  by  mort- 
TRUST  when  and  as  my  trustees,  in  order  to  effectuate  any  of  purposes  of 
the  purposes  of  my  will,  or  with  a  view  to  the  advantage  of  my  require, 
estate,  or  the   more  convenient   division   thereof  among   the 
persons  entitled  thereto,  shall  in  their  discretion  find  it  necessary 
or  expedient  so  to  do,  to  sell  my  said  estates  or  any  part  thereof 
together  or  in  parcels  by  public  auction  or  private  contract 
with  liberty  to  make  any  special  or  other  conditions  of  sale  as 
to  the  title,  or  evidence  of  title  or  otherwise,  and  to  buy  in  the 
premises  at  any  sale  by  auction,  and  to  rescind  any  contract  and 
to  resell  the  premises  without  being  answerable  for  any  loss, 
or  to  raise  money  by  mortgaging  (with  or  without  a  power  of 
sale)  in  fee  or  for  years,  or  by  charging  my  said  estates  or  any 
part  thereof,  or  by  all  or  any  of  those  means,  and  to  do  and 
execute  all  acts  and  assurances  requisite  for  effecting  or  facili- 
tating any  sale,  mortgage  or  charge,  pursuant  to  this  trust.     I  Bequest  of 
BEQUEATH  the  rcsiduo  of  the  personal  estate  and  effects  (c)  of  personal 


V.  Hopkins  (21  L.  J.,  Ch.  410);  Morrell  v.  Fisher  (4  Exch.  591).  And 
as  to  copyholds,  Stokes  v.  Salomons  (9  Ha.  75), 

Reversions  and  remainders  in  fee  also  pass  under  such  devises  without 
specification,  unless  exchided  by  the  inapplicability  of  some  of  the  limita- 
tions in  the  devise  ;  but  it  is  the  inclination  of  the  modem  cases  to  treat 
this  ground  of  exclusion  with  less  attention  than  it  formerly  received 
(  Church  V.  ^ftmdi/,  15  Vcs.  393 ;  Doe  v.  Bartle,  5  B.  &  Al.  492 ;  Doe  v. 
Carpenter,  16  Q.  B.  181;  Ford  v.  Ford,  6  Ha.  486.  See  also  Doe  v. 
Weatherby,  11  Ea.  322;  Doe  v.  Fossick,  1  B.  &  Ad.  186).  And  on  the 
operation  of  a  general  devise  of  realty,  see  1  Jarm.  Wills,  ch.  20. 

(c)  It  is  common,  in  residuary  clauses  in  wills,  to  find,  in  addition  to  the  inexpe- 

general  words  here  used,  a  long  enumeration  of  particulars  of  which  the  ^'ency  of  as- 
.  .  .  social  mg  par- 

personal  estate  then  actually  did  or  might  be  supposed  to  consist.     Of  all  ticuiar  with 

kinds  of  verbosity  this  seems  to  be  the  most  inexpedient,  if  not  pernicious;  ^ordTof  de- 

for  if  these  words  are  not  absolutely  nugatory  (which  they  generally  are),  scription. 

their  effect  is  to  restrict  the  more  comprehensive  words  by  which  they  are 

usually  succeeded.    Such  particularity  also  sometimes  gives  rise  to  another 

question,  namely,  whether  the  residuary  legatee  is  not  to  stand  in  the 

favoured  position  of  a  specific  legatee,  in  regard  to  the  enumerated  articles 

(jride  ante,  pp.  92,  125) ;  and  such  question  becomes  especially  important 

where  there  is  a  deficiency  of  assets  to  pay  all  the  debts  and  legacies.     It 

ought  always  to  be  prevented  by  an  unequivocal  expression  of  intention, 
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estate  to 
trustees, 
upon  trust  to 
convert  and 
get  in. 


Trustees  to 
invest  the 
produce  of 
real  and  per- 
sonal estate ; 


CONCISE  FORMS 

every  kind,  to  wliich  I  shall  be  entitled  at  my  decease,  unto  the 
said  [_trustees^,  their  executors,  administrators  and  assigns, 
Upon  trust  to  sell,  convert  into  money,  get  in  and  receive  so 
much  thereof  as  shall  not  consist  of  ready  money,  or  of  such  in- 
vestments in  stocks,  funds  or  securities  (whether  of  the  descrip- 
tion contemplated  by  the  trust  for  investment  hereinafter 
contained  or  not)  as  my  trustees  shall  think  it  desirable  to 
continue.  And  I  direct  my  trustees  to  receive  the  money  to 
arise  from  my  said  residuary  personal  estate,  and  stand  possessed 
thereof,  together  with  the  stocks,  funds  and  securities  to  be 
continued  as  last  aforesaid,  upon  the  trusts  hereinafter  declared 
concerning  the  same.  And,  as  to  the  moneys  to  arise  from  the 
execution  of  the  trusts  hereinbefore  contained  concerning  my 
real  estates  and  residuary  personal  estate,  and  not  presently 
applicable  to  the  purposes  of  my  will,  I  direct  my  trustees  to 
invest  the  same,  in  their  names,  in  or  upon  any  one  or  more  of 
the  investments  or  securities  following,  and  those  only,  that  is  to 
say,  the  public  stocks,  funds  or  securities  of  the  United  Kingdom, 
real  (d)  or  leasehold  securities  in  England  or  Wales,  such  lease- 


investment 

on  real  secu- 
rities. 


Turnpike 
road  bonds. 


Eallway 
mortgages, 
debenture 
stock. 


where  the  residuary  legatee  is  to  take  any  of  the  personal  property  in  the 
character  of  a  specific  legatee ;  and  by  framing  the  residuary  bequest  in 
the  ordinary  general  and  comprehensive  language,  where  he  is  not. 

(d)  In  Roiinson  v.  Itohinson  (11  Be.  371;,  Lord  Lang  dale,  M.  R.,  held 
that  where  a  testator  empowered  his  trustees  to  invest  his  residuary  estate 
"  on  real  secmlties,"  they  were  not  justified  in  allowing  part  of  it  to  continue 
invested  in  Loudon  Dock  Stock,  or  in  Turnpike  Road  Bonds  or  Sewer 
Bonds.  The  Lord  Justices,  however,  held  (1  D.  M.  &  G.  261),  that  the 
Turnpike  Road  Bonds,  being  in  fact  mortgages  on  the  toll-houses,  were 
real  securities,  on  wliich  the  trustees  were  justified  in  leaving  testator's 
assets  invested  :  but  their  Lordships  refrained  from  giving  any  opinion  on 
the  point  whether  they  would  have  been  justified  in  laying  out  any  part 
of  the  general  assets  on  Turnpike  Securities  similar  to  those  in  question. 
The  case,  therefore,  is  an  authority  only  to  this  extent,  that  the  Lords 
Justices  did  not  consider  the  trustees  guilty  of  a  breach  of  trust  by  allowing 
the  investment  to  remain  as  they  found  it.  See  also  Holgate  v.  Jennings 
(24  Be.  623).  In  Mortimore  v.  Mortimore  (4  De  G.  &  J.  472),  where 
trustees  were  directed  to  invest  "upon  the  security  by  way  of  mortgage  of 
any  freehold,  copyhold  or  leasehold  hereditaments,"  the  Lord  Chancellor 
and  Lords  Justices  held  that  investments  on  railway  mortgages  (made  in 
conformity  with  the  Companies  Clauses  Consolidation  Act,  1845,  sect.  38), 
and  on  Great  Northern  Debenture  Stock  (which,  by  G.  N.  R.  Increase  of 
Capital  Act,  1853,  sect.  19,  is  a  charge  on  the  tolls  and  lands  of  the  com- 
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holds  having  not  less  than  sixty  years  unexpired  at  the  times  of        — 

the  advances  thereon  respectively,  and  the  bonds,  debentures  or 
debenture  stock  or  guaranteed  stock  of  any  public  company 
authorized  by  Act  of  Parliament  and  at  the  time  of  the  invest- 
ments respectively  paying  a  dividend  on  their  ordinary  shares  (e) ; 
And  I  AUTHORIZE  them  to  vary  and  transpose,  at  their  discre power  to 

vary  invest- 

tion,  as  w^ell  the  stocks,  funds    and    securities  whereon  such  ment,, ex- 
investment  shall  be  made,  as  any  stocks,  funds  or  securities  moneys  in- 

rt  vested  fit  tGS" 

which  shall  at  my  decease  compose  part  of  my  personal  estate,  tator's  death. 
for  any  other  stocks,  funds  or  securities  of  the  description  con- 
templated by  the  preceding  direction.  I  declare  that  all  the  Trusts  of  the 
trust  moneys,  stocks,  funds  and  securities  aforesaid  shall  form  fund  arising 
an  aggregate  fund,  and  be  held  upon  the  trusts  following ;  and  personal 
{'namely).  Upon  trust  in  the  first  place,  out  of  the  annual  ^^^'^l  ^n- 

produce  thereof,  to  raise  an  annuity  of  £ ,  and  pay  the  same  nuity  towife 

to  mv  said  wife  durinsr  her  life,  if  she  shall  continue  mv  widow,  widowhood, 

.         .    .  .  .       .  she  main- 

she  maintaining;,  educating  and  brinffing  up,  to  the  satisfaction  taining,&c. 

^        ,         r        ;    .  -,         ,  the  children; 

of  my  trustees,  my  son  or  sons  for  the  time  being  under  the  age 

of  twenty-one  years,  and  my  daughter  or  daughters  for  the  time 

being  under  that  age  not  having  been  married ;  But  if  she  shall  — if  sheneg- 

fail  so  to  do,  I  authorize  my  trustees,  in  their  discretion,  to  retain  tees' may  ap- 

and  appropriate  for  that  purpose  so  much  of  the  said  annuity  as  the  annuity 

they  shall  think  expedient,  and  to  pay  the  residue  to  my  said  pMe^**^^"' 

wife  for  her  own  support  and  maintenance.     But  if  my  said  —to  pay  to 

/  -^  ■'  wife  marry- 

wife  shall  marry  again,  then  Upon  trust  to  raise  and  pay  to  ins  again  a 

•  !>   }>  ^       T      •  n       reduced  an- 

her  an  annuity  of  so only  during  the  remainder  of  her  life,  nuity.forher 

for  her  separate  use,  independently  of  any  and  every  husband 


pany)  were  not  sanctioned  by  the  trusts  of  the  will :  Sir  J.  L.  Knight 
Bruce,  however,  intimated  his  opinion  that  if  the  trustees  had  found  any 
of  testator's  property  invested  at  his  death  in  such  railway  mortgages  or 
debentm'es,  the  Court  would  not  have  considered  them  guilty  of  error  so 
clear  and  manifest,  in  continuing  such  an  investment,  as  to  visit  them  with 
the  consequences  of  a  breach  of  trust.  And  a  power  to  invest  "  upon  the 
security  of  the  funds  of  any  company  incorporated  by  Act  of  Parliament " 
does  not  warrant  an  investment  in  preference  shares  in  a  railway  {Harris 
V.  Harris,  29  Be.  107). 

(e)  The  policy  of  allowing  this  Avide  discretion  as  to  investments  is 
exceedingly  doubtful.  It  is,  however,  now  frequently  given.  But,  gene- 
rally, the  discretion  is  limited  to  the  debentures  of  the  principal  railway 
companies. 
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— to  apply, 
after  the 
death  or 
marriage  of 
wife,  certain 
allowances 
for  maiute- 
nance  of  chil- 
dren, accord- 
ing to  a  scale 
of  ages ; 


—annuities 
and  mainte- 
nance to  be 
paid  quar- 
terly ; 


— to  accumu- 
late the  sur- 
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with  whom  she  may  intermarry,  and  without  power  of  antici- 
pation (/).  And,  after  the  decease  or  marriage  of  my  said  wife 
to  raise  and  apply,  in  or  towards  the  maintenance,  education 
and  bringing  up  of  each  son  of  mine  who  shall  be  under  the 
age  of  twenty-one  years,  and  each  daughter  of  mine  who  shall 
be  under  that  age  not  having  been  married,  the  yearly  sum  of 

£ till  the  age  of years,  the  yearly  sum  of  £ from 

the  age  of to years,  and  thenceforth  the  yearly  sum 

£ ,  in  such  manner  as  my  trustees  shall  in  their  discretion 

think  fit.     And  I  direct  the  said  annuity  of  £ to  be  paid 

quarterly,  clear  of  all  deductions,  with  a  proportional  part 
thereof  down  to  the  decease  or  marriage  of  my  said  wife,  and 
the  first  portion  to  become  payable  at  the  end  of  three  calendar 
months  next  after  my  decease,  and  the  first  payment  of  the  said 

annuity  of  <£ ,  and  of  the  said  yeai'ly  sum  for  maintenance, 

to  be  made  at  the  end  of  three  cal'endar  months  next  after  the 
marriage  or  decease  of  my  said  wife.  And  I  further  direct 
that  so  long  as  any  child  of  mine  shall  be  living  and  under  the 
age  of  twenty-one  years,  my  trustees  shall  raise  and  pay  quar- 
terly to  each  daughter  of  mine  who  shall  have  attained  the  age 
of  twenty-one  years  and  shall  not  have  been  married,  the  clear 

yearly  sum  of  £ ,  with  a  proportionate  part  down  to  the 

cessation  of  such  payment.    And  upon  further  trust  (g)  to 


Inalienable 
trust  for  mar- 
ried women. 


Accumula- 
tion of  In- 
come, hovr 
far  re- 
strained. 


(/ )  The  wife  might  avoid  this  restriction  by  assigning  the  annuity 
while  discovert  (ante,  pp.  200,  265);  to  prevent  which,  however,  it  might, 
in  the  event  of  her  doing  so,  be  made  to  cease  by  a  clause  to  the  following 
effect: — 

And  I  DECLARE  that  in  case  my  said  wife,  while  discovert, 
shall  do  or  suffer  any  act  or  thing  whereby  the  said  annuity,  or 
any  part  thereof,  shall  be  assigned,  charged  or  incumbered,  the 
same  annuity  shall  wholly  cease. 

Some  forms  in  common  use  provide  for  cesser  in  case  the  woman  during 
discoverture  "  shall  attempt  to  alien  or  incumber."  As  to  a  proviso  of 
forfeiture  in  case  of  doing  or  "  attempting "  to  do  a  certain  act,  see  Wade 
V.  Ilojikinson  (19  Be.  613).  See  also  GfraJiam  v.  Lee  (23  Be.  388);  Jones 
v.  Wysc  (2  Ke.  285). 

(tjl)  The  prospective  accumulation  of  income  is  restrained  by  39  &  40 
Geo.  3,  c.  98,  (usually  called  the  Thellusson  Act,  in  reference  to  the 
gentleman  whose  extraordinary  will  supplied  occasion  for  it).  The  statute 
enacts,  "  that  no  person  or  persons  shall,  by  any  deed  or  deeds,  surrender 
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invest  in  the  names  of  my  trustees  the  surplus  which,  after    ,    : — 

•  ^      ^       _  plus  income 

satisfying  the  said  annuities,  and  all  expenses  incident  to  the  fortwenty- 

*'      °  one  years 

or  surrenders,  will,  codicil,  or  otherwise  soever,  settle  or  dispose  of  any  real  Theiiusson 
or  personal  property,  so  and  in  such  manner  that  the  rents,  issues,  profits,  Qgo'.  3  c.  98. 
or  produce  thereof  shall  be  wholly  or  partially  accumulated  for  any  longer 
term  than  the  life  or  lives  of  any  such  grantor  or  grantors,  settlor  or 
settlors;  or  the  term  of  twenty-one  years  from  the  death  of  any  such 
grantor,  settlor,  devisor,  or  testator ;  or  during  the  minority  or  respective 
minorities  of  any  person  or  persons  who  shall  be  living  or  in  ventre  so, 
mire  at  the  time  of  the  death  of  the  grantor,  devisor,  or  testator ;  or  during 
the  minority  or  respective  minorities  only  of  any  person  or  persons  who, 
under  the  uses  or  trusts  of  the  deed,  surrender,  will,  or  other  assurances 
directing  such  accumulations,  would  for  the  time  being,  if  of  full  age,  be 
entitled  unto  the  rents,  issues  and  profits,  or  the  interest,  dividends  or 
annual  produce  so  directed  to  be  accumulated ;  and  in  every  case  where 
any  accumulation  shall  be  directed  otherwise  than  as  aforesaid,  such  direc- 
tion shall  be  null  and  void,  and  the  rents,  issues,  profits  and  produce  of 
such  property  so  directed  to  be  accumulated  shall,  so  long  as  the  same  shall 
be  directed  to  be  accumulated  contrary  to  the  provisions  of  this  Act,  go  to 
and  be  received  by  such  person  or  persons  as  would  have  been  entitled 
thereto  if  such  accumulation  had  not  been  directed."  By  sect.  2,  the  Act  Exception, 
is  not  to  extend  "  to  any  provision  for  payment  of  debts  of  any  grantor, 
settlor,  or  devisor,  or  other  person  or  persons,  or  to  any  provision  for  raising 
portions  for  any  child  or  children  of  any  grantor,  settlor,  or  devisor,  or  any 
child  or  children  of  any  person  taking  any  interest  under  any  such  con- 
veyance, settlement  or  devise,  or  to  any  direction  touching  the  produce  of 
timber  or  wood,  upon  any  lands  or  tenement."  By  sect.  3,  the  Act  is  not 
to  extend  to  "  any  disposition  respecting  heritable  property  in  Scotland." 

If  the  allowed  term  is  exceeded,  the  accumulation  is  nevertheless  good  Trusts  for 
pro  tanto  (^Griffiths  v.   Vere,  9  Ves.  127;  Longcloii  v.  Simson,  12  Ves.  ^"iJ".™"  *' 
293;  Re  Lady  Rosslyn's  Trust,  16  Sim.  391);  but  a  trust  for  accumula- 
tion which  was  bad  before  the  statute  is  of  course  still  so  {Bonghton  v. 
James,  1  Col.  45 ;  BougMon  v.  Boughton,  1  H.  L.  C.  406 ;  Browne  v. 
Stoughton,  14  Sim.  369 ;  Searisbrick  v.  Skelmersdale,  17  Sim.  187). 

Implied,  no  less  than  express  trusts,  are  within  the  statute.  Thus,  by  Implied 
way  of  illustrating  both  these  positions,  suppose  a  testator  to  give  his  real  '^"^'^' 
and  personal  estate  to  such  of  the  children  of  A.  as  shall  attain  the  age  of 
twenty-one  years :  —This  would  create  an  implied  accumulating  trust  until 
the  vesting  of  the  gift,  which,  if  A.  had  no  child  at  the  testator's  decease, 
would  exceed  the  allowed  limit ;  and  the  effect  would  be,  that  for  twenty- 
one  years  from  the  testator's  death  the  accumulation  would  proceed  under 
the  authority  of  the  statute :  and  from  that  period  until  the  vesting,  the 
income  of  the  realty  would  go  to  the  testator's  heir  as  real  estate  undisposed 
of,  and  the  income  of  the  personalty  to  the  next  of  kin  as  personal  estate 
undisposed  of.    And  where  a  testator  creates  a  charge  which  has  the  effect 
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from  testa- 
tor's death, 
it  any  child 


Trusts  for 
accumula- 
tion. 


Destination 
of  Income  re- 
leased from 
accumula- 
tion. 


CONCISE  FORMS 

execution  of  the  trusts  hereby  created,  shall  from  time  to  time 
remain  in  their  hands  of  the  yearly  produce  of  the  said  fund,  in 

of  carrying  an  accumulation  for  a  period  exceeding  the  statutory  limit,  it 
will  hejiro  tanto  void,  though  the  testator  has  not  in  terms  directed  that 
the  income  shall  accumulate  {Shaw  v.  Rhodes,  1  M.  &  C.  135;  Evans  v. 
Jlellier,  5  C.  &  F.  114;  Tench  v.  Cheese,  6  D.  M.  &  G.  453;  Morgan  v. 
Morgan,  4  De  G.  &  S.  164.  See  also  4  Dav.  Cony,  by  Waley,  258). 
But  where,  subject  to  a  direction  to  accumulate,  real  estate  is  devised  to 
several  in  succession,  the  direction  to  accumulate  operates  as  a  charge  on 
the  successive  estates,  and  accumulations  made  after  twenty-one  years  from 
the  testator's  death  belong,  not  to  his  heir-at-law,  but  from  time  to  time  to 
the  several  persons  entitled  to  the  rents  and  profits  {Re  Clidotv's  Trust,  1 
J.  &  H.  639). 

A  trust  for  accumulation,  however  short,  will  be  void,  unless  it  falls 
within  twenty-one  years  from  the  testator's  decease,  or  constitutes  one  of 
the  alternative  purposes  or  periods  of  accumulation  allowed  by  the  statute. 
For  instance,  if  a  testator  should  give  his  real  and  personal  estate  to  A. 
for  life,  and  then  to  such  of  the  children  of  B.  as  during  the  life  of  A.  or 
afterwards  should  attain  the  age  of  twenty-one  years,  accumulation  would 
not  be  allowed  for  twenty-one  years  from  the  decease  of  A.,  but  only  for 
so  much,  if  any,  of  the  term  of  twenty-one  years,  computed  from  the 
testator's  decease,  as  should  happen  to  be  unexpired  at  A.'s  decease 
{Attorney- General  v.  Poulden,  3  Ha.  555).  It  will  be  observed  that  the 
Act  authorizes  accumulation  during  any  of  the  four  periods :  and  only  for 
one  of  those  periods  (  Wilson  v.  Wilson,  1  Sim.,  N.  S.  288).  The  last- 
mentioned  of  the  alternative  periods  is  the  minority  of  any  person,  who, 
under  the  uses  or  trusts,  would,  if  of  full  age,  be  entitled  to  the  rents,  &c.; 
which  clause  has  been  decided  not  to  extend  to  a  trust  for  accumulating 
income  during  the  minority  of  an  unborn  person,  to  whom,  at  majority, 
the  original  fund  and  the  accumulations  are  given  {Haley  v.  Bannister, 
4  Mad.  275).  See  also  Ellis  v.  Maxwell,  3  Be.  596 ;  Bryan  v.  Collins, 
16  Be.  17;  and  the  remarks  on  those  cases  in  1  Jarm.  Wills,  284. 
.  Questions  frequently  arise  respecting  the  destination  of  the  income  which 
the  statute  releases  from  accumulation,  as  to  which  the  cases  seem  to  esta- 
blish the  following  distinction : — That  where  the  property  is,  in  the  first 
instance,  actually  disposed  of  in  terms  which  would,  if  the  testator  had 
stopped  there,  have  entitled  the  devisee  or  legatee  to  the  immediate  income, 
and  the  testator  then  proceeds  to  engraft  on  such  disposition  an  accumu- 
lating trust,  which  wholly  or  partially  fails  on  account  of  its  taking  too 
wide  a  range ;  the  statute,  by  discharging  the  property  from  the  superadded 
trust,  has  the  effect  of  entitling  the  devisee  or  legatee  to  the  immediate 
income,  in  the  same  manner  as  if  the  prior  gift  had  stood  alone  {Trichey 
V.  Trichey,  3  M.  &  K.  560;  Comhe  v.  Hughes,  2  D.  J.  &  S.  657;  and 
compare  Re  Clulow''s  Trust,  suj)ra).  Where,  on  the  other  hand,  the  gift 
in  question  is  ulterior  to,  and  is  made  to  take  effect  on,  the  expiration 
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or  upon  sucli  stocks,  funds  or  securities  (and  those  only)  as  are  gj^^^jj"^ 
specified  in  the  direction  for  investraent  hereinbefore  contained,  "nue  under 

^  iige. 

of  the  accumulating  trast,  the  result  is  different,  the  gift  being  then  con-  Trusts  for 
sidered  not  as  intended  to  take  effect  in  possession  on  the  determination  by  accumula- 
any  means  of  such  trust,  but  as  involving  an  absolute  postponement  of 
possession  until  its  expected  determination  (for  the  testator  of  course  sup- 
poses the  trust  for  accumulation  to  be  valid)  :  and  in  such  case,  the  Act, 
while  it  wholly  or  partially  disappoints  the  testator's  purpose,  so  far  as 
respects  the  intermediate  destination  of  the  income,  does  not,  by  accele- 
rating the  ulterior  gift,  unnecessarily  interfere  with  his  testamentary 
scheme,  but  leaves  such  gift  to  take  effect  in  the  same  manner  as  if  the 
accumulation  had  been  valid  (  Crawley  v.  Crawley,  7  Sim.  427  ;  O'Neill  v. 
Lucas,  2  Ke.  313 ;  M'Donald  v.  Bryce,  Id.  276 ;  Eyre  v.  Marsden,  4  M. 
&  C.  231  ;  Green  v.  Gascoyne,  5  N.  R.  227).  On  the  question  whether 
accumulations,  not  expressly  directed  by  the  will,  but  arising  by  operation 
of  law,  are  within  the  Act,  see  Mathews  v.  Kehle  (L.  R.,  4  Eq.  467 ;  3 
Ch.  691).  In  Barrett  v.  Buck  (12  Jur.  771),  it  was  beld,  that  the  excess 
of  accumulations  arising  from  the  annual  produce  of  the  fund,  after  the 
period  allowed  by  the  Thellusson  Act,  belonged  to  the  heir-at-law  of  the 
testator,  and  that  he  took  it  as  personal,  and  not  as  real  estate.  See  also 
Servell  v.  Denny,  10  Be.  315;  Halford  v.  Stains,  16  Sim.  488;  &m,itJi  v. 
Lomas,  4  N.  R.  318.  As  to  the  costs  of  a  suit  for  ascertaining  the  des- 
tination of  a  fund  released  from  accumulation,  see  Oddie  v.  Brown,  4  De 
G.  &  J.  198  ;  Green  v.  Gascoyne  and  Combe  v.  Hughes,  ulri  suj?. 

As  before  intimated,  of  a  trust  for  accumulation  which  before  the 
Thellusson  Act  would  have  been  good,  "  so  much  as  is  now  within  the  Act 
will  be  good,  but  the  excess  will  be  bad;  but  if  there  be  a  trust  for  ac- 
cumulation, and  part  of  it  would  have  been  bad  before  the  Act,  that  part 
remains  bad  notwithstanding  the  Act"  (j)er  Lord  Eldon,  in  Marshall  v. 
Holloway,  2  Sw.  450).  The  period  for  the  distribution  of  accumulations 
is  not  accelerated  by  the  operation  of  the  Act  in  shortening  the  time  during 
which  such  accumulations  are  to  be  made  {Nettleton  v.  Stephenson,  3  De 
G.  &  S.  366). 

As  to  the  exceptional  cases  in  which  accumulations  are  permitted  :  (1)  Accumula- 

for  the  payment  of  debts.     The  doctrine  of  Sir  G.  J.  Turner,  V.-C,  in  t'o»s  ^i- 

'■    •'  )  ^  >  lowed ;  for 

Lord  Barrlngton  v.  Liddell  (10  Ha.  429),  that  the  debts  provided  for  must  payment  of 

be  the  debts  of  the  testator  himself,  was  overruled  by  Lord  St.  Leonards    ^   *' 
(2  D.  M.  &  G.  480).     Accumulation  for  payment  of  debts  and  legacies  for 
a  period  of  thirty  years  has  been  held  allowable,  the  legacies  being  to  per- 
sons in  existence  (  Williams  v.  Lewis,  6  H.  L.  C.  1013).     See  also,  as  to 
provisions  for  the  payment  of  debts,  Bateman  v.  HotchMn  (10  Be.  426) ; 
Varlo  V.  Faden  (1  D.  F.  &  J.  211).     (2)  As  to  the  exception  in  favour  of  and  for 
portions,  see  Bourne  v.  BucMon  (2  Sim.,  N.  S.  91 ) ;  Jones  v.  Maggs  (9  Ha.  ™'si°s  por- 
605);  Burt  V.  Sturt  (10  Ha.  415)  ;  Middleton  v.  Losh  (1  S.  &  G.  61) ;  chiiare°n. 
Wildes  V.  Davics  (Id.  475) ;  Edwards  v.  Tucli  (3_D.  M.  &  G.  40)  ;  Beech 
W.  A  A 
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—        with  the  same  power  of  transposition  as  accompanies  such  direc- 
tion, and  by  similar  investments  to  accumulate  at  compound 
interest  the  income  of  the  said  aggregate  fund,  for  the  term  of 
twenty-one  years  from  my  death,  if  any  child  of  mine  shall  so 
Trusts  of  the   long  livo  and  be  under  the  age  of  twenty-one  years.     I  direct 
fund;  my  trustees,  on  the  determination  of  the  said  term  of  twenty- 

one  years  determinable  as  aforesaid   (which  determination  is 
hereinafter  referred  to  as  the  period  of  distribution),  to  stand 
possessed  of  the  said  aggregate  fund,  with  the  accumulations 
thereof,  but  subject  to  such  of  the  principal  trusts  hereinbefore 
contained  anterior  to  the  trust  for  accumulation  as  shall  be  then 
— forchii-      subsisting,  In  trust  for  my  child  or  children  living  at  the 
Issue  living     period  of  distribution,  and  the  issue  then  living  of  my  child  or 
cessation        children  dying  before  that  period,  such  objects  to  take  as  ten- 
accumuia-      auts  in  common  according  to  the  stocks  and  not  to  the  number 
sHrp^with    of  individuals  composing  the  class  ;  the  shares  of  children  to  be 
accruer  be-      P*^^^  immediately,  and  the  shares  of  other  issue,  being  males, 
isTue^so"^       at  the  age  of  twenty-one  years,  or,  being  females,  at  that  age  or 
toTeop^lir    "^ai'J^'age.    Ani>  I  DIRECT  that  the  shares,  original  and  accruing, 
stocks  equal;  of  male  issuo  dying  under  that  age,  and  female  issue  dying 


Trusts  for  V.  Lord  St.  Vincent  (3  De  G.  &  S.  678;  5  W.  E.  769);  Dremett  v, 
a«:umula-  PoUard  (27  Be.  196);  Hey  wood  v.  Heywood  (29  Be.  9);  Watt  v.  Wood 
(2  Dr.  &  S.  56). 

As  to  the  exception  of  heritable  property  in  Scotland,  see  Macpherson 
V.  StenaH  (7  W.  R.  34). 

The  Act  is  not  applicable  to  real  estate  in  Ireland,  or  to  the  rents  thereof, 
but  it  is  applicable  to  the  income  arising  from  accumulations  of  such  rents : 
see  Ellis  v.  Maxwell  (12  Be.  104). 

A  direction  by  will  to  pay  the  premiums  on  a  life-insurance  policy  is 
valid  for  the  whole  life  insured,  and  is  not  an  accumulation  restricted  by 
the  Act  to  twenty-one  years  {Bassil  t.  Lister,  9  Ha.  177). 

See  further,  on  the  subject  of  accumulations  and  the  Thellusson  Act, 
the  notes  to  Griffiths  v.  Vere,  in  Tud.  L.  C.  E.  P.  430—455 ;  1  Jarm. 
Wills,  282,  et  seq.  From  the  numerous  cases  cited  it  will  at  once  be 
manifest  that  this  statute,  intended  to  counteract  the  effects  of  "  posthu- 
mous avarice,"  has  been  productive  of  much  litigation,  arising  principally 
from  the  ambiguous  or  ill-chosen  language  employed  in  the  Act  itself— 
an  Act  of  which  it  has  been  said  by  Lord  BroxKjliam  (see  1  M.  &  C.  141), 
that  it  "  has  hardly  ever  been  discussed  in  courts  either  of  law  or  equity, 
without  the  Judge  having  occasion  to  observe  upon  the  inartificial,  and  in 
several  respects  ill-defined,  language  in  which  its  provisions  are  ex- 
pressed." 
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under  that  age  without  having  been  married,  shall  accrue  to 
the  other,  or  to  and  among  the  others,  of  the  objects  of  the 
trust  lastly  hereinbefore  contained,  in  manner  prescribed  by 
such  trust,  except  that  the  other  issue  of  the  parent  from  whom 
the  issue  so  dying  proceeded  shall  be  preferably  entitled  to  the 
benefit  of  such  accruer,  so  as  to  maintain  equality  of  distribu- 
tion among  the  stocks  ;  But  if  there  shall  not  be  any  object  of  — if  noob- 
the  same  trust,  or  not  any  such  object  who  shall  become  entitled  preceding 
to  an  absolutely  vested  interest,  then,  as  to  the  said  trust  fund,  for  testator's 
Upon  trust  to  divide  the  same  equally  between  my  brothers  gisters 
and  sisters  [names'],  who  shall  be  deemed  to  have  vested  in-  ^^  ^' 
terests  in  their  respective  shares  on  my  decease.     Provided  power  to  ap- 

„  .  ply  a  limited 

ALWAYS  that  it  shall  be  lawful  for  my  trustees,  at  any  time  or  sum  for  the 
times  before  the  period  of  distribution,  to  apply  out  of  the  said  of  each  chiw 
trust  fund  any  sum  or  sums  of  money,  not  exceeding  in  the  "  *®^**^°'"- 

whole  £ ,  in  or  towards  the  establishment  of  each  or  any 

son  of  mine  in  any  profession,  trade  or  business  to  be  approved 
of  by  my  trustees,  or  his  advancement  in  the  world  in  any  other 
manner  which  may  appear  to  them  expedient ;  And  also  to  ad- 
vance to  each  daughter  of  mine  who  shall  be  married,  with  their 

previous  approbation  in  writing,  the  sum  of  £ on  such  her 

marriage  (A).     And  I  declare  that  the  sums  to  be  advanced 


(A)  By  the  civil  law,  conditions  restraining  marriage  were  absolutely  As  to  condi- 
void,  and  marriage  generally  was  a  sufficient  compliance  with  a  condition  straining 
requiring  marriage  with  consent,  or  with  a  designated  individual,  or  under  marriage, 
certain  other  prescribed  circumstances  (Godolph.  p.  3,  c.  17).     Our  law 
has  not  evinced  the  same  impatience  of  nuptial  restrictions ;  for  it  is  clear, 
that  a  condition  is  legal  which  inhibits  marriage  until  majority  or  any 
other  reasonable  age,  or  which  requires  consent,  or  restrains  marriage  with 
any  particular  individual,  or  even  with  a  very  large  class,  for  instance,  a 
native  of  Scotland  (Perrin  v.  Lyon,  9  Ea.  170),  or  a  Papist  {Buggan  v. 
Kelly,  10  It.  Eq.  Rep.  295). 

Whei'C  a  man  made  a  settlement  upon  a  woman  with  whom  he  lived,  by 
Avhich  he  covenanted  to  pay  her  Mdl.  a  year  during  her  life,  with  a  proviso, 
that  if  she  should  at  any  time  thereafter  marry  any  person  whomsoever, 
then  the  annuity  should  be  reduced  to  the  yearly  sum  of  20Z.,  Sir  L. 
Shadwell,  V.-C.  E.,  held,  that  the  clause  reducing  the  annuity  was  void, 
as  a  restraint  on  marriage  (^Grace  v.  Weih,  15  Sim.  384).  But  this 
decision  was  over-ruled  by  Lord  Cottenham  {Webb  v.  Crrace,  2  Ph. 
701 ),  on  the  ground  that  the  case  fell  within  the  principle  about  to  be 
stated. 

aa  2 
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to  my  said  sons  and  daughters  as  aforesaid  shall  be  taken  in 
part  satisfaction  of  the  shares  to  which  they  or  their  issue  may 


Gift  until 
marriage, 
vaUd. 


Efficacy  of  a 
gift  over  in 
rendering 
condition  to 
aslc  consent 
effective. 


Instances  of 
condition  re- 
quiring con- 
sent to  mar- 
riage being 
valid  with- 
out a  bequest 
over. 


It  is  clear  that  the  law  of  England  does  not  prohibit  the  gift  of  an 
annuity  or  other  interest  in  the  income  of  property,  real  or  personal,  until 
marriage;  for  though  a  benefit  or  interest  once  given  cannot  be  devested 
or  taken  away  upon  marriage,  it  seems  impossible  to  maintain  that  a  trust 
or  gift,  which  in  its  original  creation  embraced  only  the  period  of  discover- 
ture,  can  be  held  to  confer  on  the  cestui  que  trust  or  legatee  a  title,  when 
she  has  by  marriage  ceased  to  answer  the  description  which  the  testator 
has  annexed  to  his  gift.  In  such  a  case,  to  hold  the  legatee  to  be  entitled 
after  marriage,  would  be  not  merely  to  A^acate  a  condition  which  the  testator 
has  engrafted  on  the  original  gift,  but  to  extend  and  enlarge  the  original 
gift  itself  beyond  the  limits  prescribed  by  its  author.  (See  Andrew  v. 
Andrew,  1  Col.  690 ;  Morley  v.  Rennoldson,  2  Ha.  570 ;  Lloyd  v.  Lloyd, 

2  Sim.,  N.  S.  255;  Heath  v.  Lewis,  3  D.  M.  &  G.  954;  Potter  v.  Biohards, 

3  W.  R.  266;  Tricker  v.  Xinysbury,  7  W.  R.  652.) 

The  law  of  England,  however,  has  admitted  the  principle  of  the  civil 
law  to  this  extent,  that  it  treats  as  nugatory  a  condition,  attached  to  a  gift 
of  personalty,  to  ask  consent,  unless  accompanied  by  a  bequest  over  in 
default  {Bellasis  v.  Ermine,  1  Ch.  Cas.  22  ;  Aston  v.  Aston,  2  Ver.  452  ; 
Semphill  y.  Baylcy,  Pre.  Ch.  562 ;  ^\'heeler  v.  Bingham,  3  Atk.  364  ; 
Clarke  v.  Parker,  19  Ves.  13).  And  a  residuaiy  bequest  is  not  considered 
such  a  bequest  over  {Semphill  v.  Bayley,  Pre.  Ch.  562 ;  Paget  v.  Hay- 
mood,  cit.  1  Atk.  378  ;  Scott  v.  Tyler,  2  Br.  C.  431) ;  unless  there  be 
an  express  direction  that  the  forfeited  legacy  shall  fall  into  the  residue 
(  Wheeler  v.  Bingham,  3  Atk.  362 ;  Lloyd  v.  Branton,  3  Mer.  108).  The 
doctrine  applies  to  conditions  both  precedent  and  subsequent ;  or,  in  other 
words,  it  applies  as  well  where  the  man-ying  with  consent  is  to  precede  the 
vesting,  as  where  the  marrying  without  consent  is  made  to  devest  a  legacy 
antecedently  vested.  Hence  a  bequest  to  a  lady,  if  or  in  case  she  shall 
marry  with  the  consent  of  A.,  would  entitle  her  to  the  legacy  on  marriage 
though  without  consent,  but  not  without  marriage  at  all ;  for  it  is  to  be 
observed,  that  the  doctrine  in  question  dispenses  with  the  consent  only,  and 
not  with  the  marriage;  so  that  a  legatee  unmarried  cannot  claim  any  benefit 
to  which  the  testator  has  annexed  the  condition  of  marrying  with  consent 
{Garhnt  v.  Hilton,  1  Atk.  311).  The  doctrine  admits,  however,  of  the 
three  following  material  exceptions  :  —  \st.  Where  the  legatee  takes  an 
alternative  legacy,  i.  e.  a  legacy  in  the  event  of  not  marrying  with  consent 
iCreaghx.  Wilson,  2  Ver.  572;  Oillety.  Wray,  1  P.  W.  284;  Beynish 
V.  Martin,  3  Atk.  330).  2ndly.  Where  marriage  with  consent  is  only  one 
of  several  events,  on  the  happening  of  which  the  legatee  will  be  entitled  to 
the  legacy  in  question ;  as  where  it  is  given  on  the  attainment  of  a  par- 
ticular age  or  marriage  with  consent,  which  shall  first  happen  ( Hemmings 
T.  Mtmckley,  1  Br.  C.  304 ;  1  Cox,  38)  ;  or  on  attaining  a  particular  age 
unmarried,  or  marrying  with  consent  before  such  age  {Scott  v.  Tyler,  2  Br. 
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respectively  become  entitled  of  the  said  trust  fund :  Provided  p^^^T^^p. 
ALSO  that  it  shall  be  lawful  for  my  trustees  to  apply,  in  or  piy  income 

C.  431).  In  the  former  of  the  cited  cases,  a  legatee  dying  before  the  sped-  Marriage 
fied  age,  without  having  been  married,  and,  in  the  latter,  a  legatee  marrying  *"*  "'"*■ 
before  such  age,  without  consent,  was  held  not  to  be  entitled.  And  where 
a  legacy  was  given  to  A.  to  be  paid  at  twenty-one,  in  case  she  attained 
that  age,  or  upon  her  marriage,  provided  she  married  with  the  consent  of 
the  executors,  and  not  otherwise  ;  the  legatee,  marrying  without  consent 
under  twenty-one,  was  held  not  to  be  entitled  to  claim  payment  of  the 
legacy  during  minority,  though  the  required  consent  had  become  impos- 
sible by  the  act  of  God,  the  only  executor  who  had  proved  the  will  being 
dead  (^Knight  v.  Cameron,  14  Ves.  389 ).  The  Zrd  and  last  instance  of 
exception  to  the  rule,  that  marriage  conditions  requiring  consent  are  in 
terrorein  only,  is  where  they  are  confined  to  marriage  during  minority 
(^Stackpole  V.  Beaumont,  3  Ves.  89),  or  other  reasonable  age;  see  Yonge\. 
Fiirse  (3  Jur.,  N.  S.  603),  where  a  condition  in  restraint  of  marriage  before 
twenty-eight  was  held  valid.  In  these  several  excepted  instances  the 
legatee  must  strictly  comply  with  the  condition  which  the  testator  has 
annexed  to  his  bounty,  even  though  there  be  no  bequest  over  in  default. 

It  is  satisfactory  to  find  that  the  numerous  and  refined  distinctions  re-  Marriage 
specting  marriage  conditions,  and  the  efficacy  of  a  gift  over  on  non-com  -  reference  to" 
pliance  with  the  conditions,  which  have  obtained  in  regard  to  personal  real  estate, 
legacies,  have  not  been  applied  to  devises  of  real  estate,  including  under 
this  denomination  pecuniary  charges  on  land.  Real  estate  is  governed  by 
the  rules  of  the  common  law,  and,  never  having  been  subject  to  the  juris- 
diction of  the  Ecclesiastical  Courts,  is  not  influenced  by  the  rules  of  the 
civil  law.  A  condition  prohibiting  marriage  generally  is  (except  in  the 
case  of  a  widow,  Newton  v.  Marsden,  2  J.  &  H.  356 ;  as  to  a  widower,  see 
Evans  v.  Bosser,  2  H.  &  M.  190)  void  as  being  against  public  policy, 
whether  the  gift  to  which  it  is  attached  be  of  realty  or  personalty  (^Perrin 
V.  Lyon,  9  Ea.  183;  Morley  v.  Rennoldson,  2  Ha.  570).  But  a  devise  on 
condition  of  marrying  with  consent — such  restraint  of  marriage  being  par- 
ticular, a  partial  and  reasonable  restraint,  and  the  condition  being  precedent 
— will  not  take  effect  unless  the  condition  be  strictly  complied  with,  whether 
there  be  a  devise  over  or  no  (^Pan-let  v.  Pawlet,  1  Ver.  204;  2  Ven.  397 ; 
Bertie  v.  Lord  Falkland,  3  Ch.  Cas.  129 ;  2  Ver.  333  ;  Pulling  v.  Beddy, 
1  Wils.  21 ;  Hervey  v.  Aston,  1  Atk.  361 ;  Beynish  v.  Martin,  3  Atk.  330); 
and  if  marriage  with  consent  be  a  condition  subsequent,  a  breach  of  the 
condition  will  devest  the  estate  {Fry  v.  Porter,  1  Ch.  Cas.  138),  unless  the 
condition  become  impossible  to  be  performed,  in  which  case  the  estate 
becomes  absolute.  It  may  happen  that  a  sum  of  money  payable  out  of  land 
on  marriage  with  consent,  in  aid  of  the  personal  estate,  may  at  one  and  the 
same  time  fail  as  a  charge  on  the  realty,  and  yet  be  payable  as  a  personal 
legacy.  Such  an  instance  occurs  in  the  case  of  Beynish  v.  Martin  (3  Atk. 
330),  where  a  testatrix  willed  that  if  her  daughter  Mary  married  with  the 
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,  ^ —  .     towards  the  maintenance  and  education,  or  otherwise  for  the 

of  shares  of 

grand-chu-      benefit  of  each  grandchild,  or  more  remote  issue,  all  or  any 


Marriage 
conditions. 


Effect  of  cir- 
cumstances 
occurring  in 
the  testator's 
lifetime. 


consent  of  her  trustees,  then,  and  not  otherwise,  she  gave  her  800^. ;  and 
the  legatee  was  also  to  receive  30?.  }'early  while  sole  and  unmarried  ;  the 
testatrix  charged  her  real  estate  with  legacies ;  Mary  married  without 
consent ;  and  Lord  Ilardwiche  held  that  the  800/.  was  payable  as  a  legacy 
of  personal  estate,  but  not  as  a  charge  upon  the  realty. 

A  change  of  circumstances  in  the  lifetime  of  the  testator  sometimes  has 
a  material  effect  upon  conditions  restraining  maiTiage.  Thus,  if  a  parent 
gives  a  legacy  to  his  daughters,  provided  they  marry  with  the  consent  of 
his  trustees,  this  proviso  would  be  held  not  to  apply  to  a  daughter  who  had 
subsequently  married  in  his  lifetime,  with  his  own  consent  (^Clarke  v. 
Berkeley,  2  Ver.  720 ;  Parnell  v.  Lrjon,  1  V.  &  B.  479)  ;  even  though  the 
testator's  approbation  was  posterior  to  the  marriage  (  Wheeler  v.  Wai'ner, 
1  S.  &  S.  304) ;  or  though  the  daughter  was  a  v/idow  at  his  death  (  Crom- 
melin  v.  Ch'ommelin,  3  Ves.  227).  See  also  Smith  v.  Cowdcry  (2  S.  &  S. 
358) ;  Davis  r.  Angel  (31  Be.  223). 

A  legacy  to  a  person  so  long  as  she  shall  remain  unmarried  has  been 
held  not  to  belong  to  a  person,  who,  subsequently  to  the  will,  married  in 
the  testator's  lifetime  (^Andrew  v.  Andrew,  1  Col.  690);  see  also  Yonge  v. 
Furse  (3  Jur.,  N.  S.  603).  But  if  the  legatee  was  married  at  the  date  of 
the  will,  though  that  fact  was  unknown  to  the  testator,  she  is  absolutely 
entitled  {liishton  v.  Cobb,  5  M.  &  C.  145).  A  bequest  to  a  daughter  "for 
her  life  or  until  her  marriage,  and  after  her  decease  or  marriage,  which 
shall  first  happen,"  upon  trusts  for  the  benefit  of  her  children  by  two 
husbands,  both  then  deceased— the  daughter  having  afterwards,  in  testa- 
tor's lifetime,  married  a  third  husband— was  held  by  Vice-Chancellor  Wood 
(as  there  was  nothing  to  show  that  the  testator,  who  was  aware  of  the  third 
marriage,  had  not  purposely  left  his  will  to  operate  upon  the  state  of  cir- 
cumstances existing  at  his  death),  to  entitle  the  daughter  to  the  income 
during  her  life  or  until  a  fourth  marriage  {Bullock  v.  Bennett,  1  K.  &  J. 
315)  ;  but  this  decision  was  reversed  by  the  Lords  Justices  (7  D.  M.  &  G. 
283),  who  held  that  the  24th  sect,  of  the  Wills  Act  applies,  not  to  the  ob- 
jects of  testator's  bounty,  but  only  to  the  property  comprised  in  the  will. 
See  ante,  p.  43. 

A  testator  gave  an  annuity  to  \\\a  daughter  for  the  life  of  his  wife,  but 
in  case  the  daughter  should  cohabit  with  her  husband,  the  same  to  cease 
so  long  as  she  should  so  cohabit ;  he  also  gave  one-third  of  the  interest  of 
certain  personalty  to  her  during  such  time  as  she  should  live  apart  from 
her  husband,  but  if  she  should  at  any  time  cohabit  with  him,  testator 
divided  the  same  one-third  between  two  other  persons :  at  the  date  of  the 
will  the  daughter  was  living  apart  from,  but  befoi'e  the  death  of  the  testa- 
tor she  cohabited  with,  her  husband,  and  continued  to  do  so  down  to  the 
testator's  death.  It  was  held  by  Knight  Bruce,  V.-C,  that  the  daughter 
was  entitled  to  the  annuity  and  one-third  discharged   of  the  condition 
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part  of  the  yearly  income  of  his  or  her  share,  during  the  mino-  ,jj.g^^ 
rity  of  a  male,  and  the  minority  and  discoverture  of  a  female,  more  remote 

•'  •'  .  issue,  for 

the  unapplied  income  to  be  accumulated,  and  the  accumulations  their  main- 

•  A      J    tenance,  aud 

added  to  the  share  whence  such  income  shall  have  arisen ;  And  halt  the 
also  to  ai)ply,  in  or  towards  the  adv^ancement  in  the  world  of  their  ad- 
each  male  grandchild  or  more  remote  issue,  any  part  not  ex- 
ceeding one-half  of  the  principal  of  his  share.   Provided  also  Power  to 

^  '-  ^  _  purchase 

that,  notwithstanding  any  thing  hereinbefore  contained,  it  shall  real  estate, 

'  &./  to  ^  '  and  take 

be  lawful  for  my  trustees,  at  any  time  or  times  until  the  period  land  on 

/.,..,..,.,.  .  .  PT  .J    huilding 

oi  distribution,  m  their  discretion,  to  invest  any  part  ot  the  said  leases. 
trust  fund,  or  the  accumulations  thereof,  in  the  purchase  of  any 

estates  in  the  county  of ,  of  freehold  or  copyhold  tenure,  or 

held  for  a  term  or  terms  of  years  of  Avhich  [fifty]  years  at  least 
shall  be  unexpired,  or  in  taking  any  ground  or  buildings  in  the 
same  county,  on  building,  repairing  or  improving  leases,  in  con- 
sideration of  such  fines  or  premiums,  at  such  rents,  and  subject 
to  such  conditions  as  to  my  trustees  shall  seem  expedient ;  and 
the  property  to  be  so  purchased  and  taken  shall  be  vested  in 
my  trustees,  and  be  subject  to  the  same  trusts  and  provisions  as 
my  real  estates  hereinbefore  devised.  Provided  also  that  it  Power  to 
shall  be  lawful  for  my  trustees  at  any  time  or  times  until  the  buUding 
period  of  distribution,  in  their  discretion,  to  prosecute  or  com- 
plete any  buildings,  repairs  or  improvements,  which  shall  at 
my  decease  have  been  begun,  contracted  for,  or  projected  by  me, 
in   or   upon  any  part  or  parts  of  my  devised  estates,  and  to 


(  Wren  v.  Bradley,  i!  De  G.  &  S.  49 ;  and  see  Brown  v.  Pec7i,  1  Ed.  140;   Marriage 
Bean  r.  Griffitlis,  1  Jur.,  N.  S.  1045).  conditions. 

Enough  has  been  stated  to  show  the  necessity  of  care  and  explicitness 
in  preparing  marriage  conditions,  and  that,  to  render  conditions  requiring 
consent  effectual,  where  annexed  to  bequests  of  personal  property,  they 
should  be  accompanied  (unless  in  the  excepted  cases  before  noticed)  with 
an  express  bequest  over  in  the  event  of  marriage  without  consent.  Indeed, 
considering  the  litigation  to  which  conditions  requiring  consent  have  given 
rise  (for  the  present  note  embraces  only  a  small  portion  of  the  questions 
that  have  been  raised  concerning  them),  and  the  nature  of  the  duty  which 
they  impose  upon,  and  of  the  power  which  they  place  in  the  hands  of, 
trustees,  it  seems  in  general  the  more  prudent  course  not  to  encourage 
testators  in  the  imposition  of  such  restraints. 

Scott  V.  Tyler  is  the  leading  case  on  the  validity  or  invalidity  of  con- 
ditions in  restraint  of  marriage  annexed  to  a  gift.  See  that  case,  and  the 
notes  thereto,  in  2  Tud.  L.  C.  Eq.  125-218.     See  also  2  Jarm.  Wills,  38. 
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plan  and  execute  any  new  or  otlier  buildings,  rci)airs  or 
improvements,  in  or  upon  any  part  or  parts,  either  of  my 
devised  estates  or  of  the  estates  to  be  so  purchased  or  taken  as 
aforesaid,  and  for  those  purposes  to  expend  any  part  of  the  said 
trust  fund  and  accumulations,  and  to  use  and  employ  any  ma- 
terials which  I  shall  possess  or  have  contracted  for  at  my  decease, 
and  to  pull  down  and  remove  any  buildings  erected  or  to  be 
erected  upon  any  part  of  my  devised  estates,  or  the  estates  to 
be  so  purchased  or  taken  as  aforesaid,  and  either  to  use  or  sell 
the  materials  thereof.  Provided  also  that  it  shall  be  lawful 
for  my  trustees,  at  any  time  or  times  until  the  period  of  distribu- 
tion, in  their  discretion,  to  let  as  lodging-houses  any  messuages 
erected  or  to  be  erected  as  aforesaid,  which  shall  have  been  let 
by  me  as  lodging-houses,  or  shall  be  adapted  for  that  purpose, 
upon  such  terms  and  in  such  manner  as  lettings  of  that  nature 

are  usually  conducted  in  or  near aforesaid  ;  And  to  invest 

any  part  of  the  said  fund  or  accumulations  in  the  purchase  of 
furniture  or  other  articles  to  be  used  in  such  lodging-houses, 
and  also  to  use  therein  the  furniture  and  articles  which  shall 
at  my  decease  belong  to  any  messuages  then  let  or  intended 
to  be  let  as  lodging-houses.  Provided  also  that  it  shall  be 
lawful  for  my  trustees,  in  their  discretion,  at  any  time  or  times 
until  the  period  of  disti'ibution,  to  lease  my  said  devised  estates 
and  the  estates  to  be  purchased  and  taken  as  aforesaid,  or  any 
part  or  parts  thereof,  from  year  to  year,  or  for  any  term  not 
exceeding  \^fourteen\  years  in  possession  from  the  making  of 
the  lease,  so  as  in  every  such  lease  there  shall  be  reserved  the 
most  improved  yearly  rent,  without  taking  any  premium. 
Provided  also  that  in  the  meantime,  until  the  sale  of  my 
devised  estates,  and  of  the  estates  to  be  purchased  and  taken  as 
aforesaid,  the  same  shall,  for  all  the  purposes  of  the  trusts 
hereinbefore  contained,  be  considered  as  money  or  personal 
estate,  and  be  transmissible  accordingly,  and  the  rents  and 
profits  thereof  be  received  by  my  trustees,  and  be  applicable  to 
the  same  purposes  and  in  the  same  manner  as  the  yearly  produce 
of  the  fund  to  arise  from  the  sale  thereof  would  be  applicable 
by  virtue  of  my  will,  if  such  sale  had  actually  taken  place. 
Provided  also  that  if,  at  the  period  of  distribution,  any  real 
estates  shall  be  vested  in  my  trustees,  then,  notwithstanding  the 
trust  for  sale  hereinbefore  contained,  it  shall  be  lawful  for  them 
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in  their  discretion,  to  allot  the  same,  or  any  part  or  parts  thereof  ^^  gj,~  ^j 
as  real  estate,  to  any  object  or  objects  of  the  trusts  hereinbefore  the  trust 
contained  in  favour  of  my  children  and  issue,  in  full  or  in  part 
satisfaction  of  the  share  or  respective  shares  of  such  object  or 
objects  under  the  same  trusts,  according  to  the  value  of  the  real 
estate  to  be  so  allotted,  such  value  to  be  ascertained  by  two 
surveyors  to  be  appointed  by  my  trustees  ;  or,  if  such  surveyors 

shall  not  agree  thereon  in  writing  within days  after  their 

appointment,  then  by  a  third  surveyor,  to  be  named  by  them  as 
their  umpire  before  commencing  the  valuation  :  And  for  the 
convenience  or  equality  of  any  such  allotment  or  allotments  to 
accept  and  make  any  mortgages  or  charges  upon  the  allotted 
estates  and  my  residuary  real  and  personal  estates  respectively, 
or  any  or  either  of  them  respectively  :  And  the  real  estate  to 
be  so  allotted  shall  be  subject  to  trusts  corresponding  as  neai-ly 
as  may  be  with  the  trusts  hereinbefore  contained  concerning 
the  share  or  respective  shares  in  respect  of  which  the  allotment 
shall    be   made  (i).     Pkovided   also  that  my  trustees  shall, 


(i)  As  to  discretionary  powers  of  making  settlements  vested  in  trustees,  Discretion- 
see  Lancashire  v.  Lancashire  (2  Ph.  657);  White  y.  Briffffs  (2  Ph.  583).  of^ettl^*" 
In  cases  of  executory  trusts,  the  Com-ts  of  Equity  mould  the  trusts  in  ment. 

accordance  with  the  intention  of  the  creator  of  the  trusts,  which  intention,  Executory 

'    trusts  in 
in  the  case  of  executory  trusts  in  wills,  must  be  gathered  fi'om  the  words  of  wills  of 

the  will  alone.     Where  the  trusts  and  limitations  of  land  to  be  purchased  ''^'*^'- 

by  the  trustees  are  expressly  declared  by  the  testator,  the  Court  has  no 

authority  to  make  them  different  from  what  they  would  be  at  law  {Austen 

V.  Taylor,  1  Ed.  361 ;  Fullerton  v.  3Iartin,  1  Dr.  &  S.  31).     But  if  the 

testator  has  left  his  intention  to  be  made  out  from  general  expressions,  the 

Court  is  not  bound  to  construe  technical  terms  with  legal  strictness ;  for 

instance,  it  will,  if  there  be  sufficient  indication  of  the  testator's  intention, 

hold  "heirs  of  the  body"  or  similar  words  to  be  words  of  purchase,  and  not 

of  limitation  {Leonard  v.  Larl  of  Sussex,  2  Ver.  526;  Bastard  v.  Proiy, 

2  Cox,  6  ;  Bochfort  v.  Mtzmaurice,  2  Dr.  &  War.  1 ;  Shelton  v.  Watson, 

16  Sim.  542),  and  will  decree  a  strict  settlement :  still  more  readily  will  it 

do  so,  when  the  word  "issue"  is  employed  instead  of  "heirs  of  the  body." 

In  such  cases,  "  heirs  of  the  body"  or  "  issue"  include  daughters  as  well  as 

sons :  thus  in  Trevor  v.  Trevor  (13  Sim.  108,  affirmed,  1  H.  L.  C.  239),  a 

testator  devised  real  estates  to  trustees,  in  trust  to  settle  and  convey  them 

to  G.  R.  for  life,  with  remainder  to  his  issue  in  tail  male  in  strict  settlement ; 

in  default  of  such  issue,  the  estates  were  to  go  over.     G.  R.  had  no  son,  but 

had  several  daughters,  all  of  whom  were  born  after  the  testator's  death. 

It  was  held,  that  the  words  "  in  tail  male"  were  descriptive,  not  of  the  issue. 
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within  calendar  months  next  after  my  decease,  cause  an 

offer  in  writing  to  be  made  to  my  brother  [name~\  of  my  share 
of  the  real  estate  belonging  to  us  as  partners  in  the  business  of 

,  at aforesaid,  at  the  value  set  upon  the  same  share  in 

the  stock-book  of  the  same  partnership  at  the  last  stock-taking 
pieceding  my  death.  Provided  nevertheless  that  if  the 
said  stock-taking  shall  have  been  taken  more  than  twelve 
calendar  months  before  my  death,  then  my  share  of  the  said 
real  estate  belonging  to  the  said  partnership  shall  be  offered  as 
aforesaid  to  my  said  brother  at  a  valuation  to  be  made  by  two 
competent  and  indifferent  persons  as  valuers,  one  to  be  chosen 
by  my  said  brother  and  the  other  by  my  trustees,  or  if  the  said 
two  valuers  disagree,  by  a  third  valuer  to  be  chosen  by  the  other 
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Cy-prhs, 


Insertion  of 
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but  of  the  interest  they  were  to  take,  and  that  the  daughters  were  entitled 
to  take  under  the  limitation  in  remainder  as  tenants  in  common  in  tail  male. 
For  the  mode  of  effectuating  a  direction  to  entail  real  and  personal  estate, 
see  Tennent  v.  Tennent  (1  Dm.  161)  ;  Jervoise  v.  Duke  of  Nortliumher- 
land  (1  J.  &  W.  559).  Where  an  executory  trust,  if  carried  out  literally, 
would  be  void,  as  e.  g.  for  infringing  on  the  rule  against  perpetuities,  the 
Court  will  execute  the  trust  cy-pres,  and  direct  a  settlement  as  strict  as  the 
law  allows  {Humbei'ston  t.  Ilumherston,  1  P.  W.  332). 

Where  a  settlement  is  directed  with  the  usual  or  proper  powers,  the  Court 
will  order  the  insertion  of  such  powers  as  are  necessary  for  the  general 
management  of  the  estate  and  contribute  to  the  better  enjoyment  thereof, 
and  are  advantageous  to  all  parties  interested  :  thus  powers  to  lease  for  21 
years ;  to  grant  building  or  mining  leases,  powers  of  sale  and  exchange 
and  partition,  where  applicable  to  the  circumstances  of  the  case,  and  to 
appoint  new  trustees,  will  be  inserted  (see  Hill  v.  Hill,  6  Sim.  144);  but 
powers  conferring  personal  advantages  on  particular  parties,  such  as  a 
power  to  jointure  a  future  wife  {Duhe  of  Bedford y.  Marquis  of  Abercorny 
1  M.  &  C.  312),  or  to  raise  portions  {Higginson  v.  Barnehy,  2  S.  &  S.  518), 
will  not  be  inserted ;  and  life  estates  will  not  be  without  impeachment  of 
waste  (^Davenport  v.  Davenport,  1  H.  &  M.  775).  As  to  the  insertion  of 
powers  where  no  direction  to  that  effect  is  given,  see  Wheate  v.  Hall  (17 
Ves.  85);  Brewster  v.  Angell  (1  J.  &  W.  628);  Turnery.  Sargent  [11  Bq. 
615);  Byam  v.  Byam  (19  Be.  58).  And  as  to  leases  and  sales  of  settled 
estates,  see  19  &  20  Vict.  c.  120,  amended  by  21  &  22  Vict.  c.  77,  and 
further  amended  by  27  &  28  Vict.  c.  45. 

See  also  Lyddon  v.  Ellison  (19  Be.  565);  Stanley  v.  Jackman  (23  Be. 
450);  Coape  v.  Arnold  (4  D.  M.  &  G.  574);  Taylor  v.  Austen  (1  Drew. 
458).  And  on  executory  trusts,  see  an  article  from  the  pen  of  Mr.  Hayes, 
7  Jot.,  N.  S.,  pt.  2,  p.  264—266  ;  Peachey  on  Settlements,  p.  88  ;  and  the 
notes  to  Lord  Glcnorchy  v.  Bosville,  in  1  Wh.  &  Tud.  L.  C.  Eq.  1. 
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two  as  their  umpire  before  they  enter  upon  the  valuation.  And  — 
that,  if  my  said  brother  shall,  within  one  calendar  month  after 
such  offer,  signify,  in  writing  signed  by  him,  to  my  trustees  his 
desire  to  accept  such  offer,  then  my  trustees,  on  having  one 
moiety  of  the  value,  ascertained  in  manner  aforesaid,  paid  or 
duly  allowed  in  account  to  them,  and  having  the  other  moiety 
thereof  either  so  paid  or  allowed,  or  otherwise,  at  the  option  of 
my  said  brother,  secured  by  a  mortgage  in  fee  of  the  same  share 
to  be  paid  in  one  payment  or  by  instalments,  at  any  period  or 

periods  not  exceeding  ■ years  from  my  decease,  with  interest 

after  the  rate  of per  cent,  per  annum,  shall,  at  the  costs  of 

my  said  brother,  convey  the  same  share  to  him  or  as  he  shall 

direct,  but  without  prejudice  to  any  mortgage  to  be  made  as 

aforesaid,  but  no  purchaser  under  my  will  shall  be  obliged  to 

take  notice  of  this  direction.     Provided  also  that  it  shall  be  power  ena- 

lawfal   for  my  trustees,   in  their  discretion,  until  the  period  to'succeed  "^^ 

of  distribution,    to   enter  into  any  arrangement  with    \_testa-  hlg'fhare'of 

tor's  partners],  for  succeeding  to  my  share  in   the  business  ^^^j^^l''^ 

carried  on  by  them  in  partnership  with  me  at aforesaid, 

and  for  continuing  such  partnership  business  for  the   bene- 
fit of  my  estate,   for   such   period  and  upon   such   terms   as 
to  my  trustees  shall  seem  expedient,  and  to  employ  for  that 
purpose  all  or  any  part  of  the  capital  which  shall  at  my  decease 
be  employed  by  me  in  the  same  business,  or  any  additional 
capital.     Provided  also  that  it  shall  be  lawful  for  my  trus-  power  to 
tees  to  investigate,  arrange  and  settle  all  accounts  and  ti'ans-  nership^ac- 
actions  whatsoever  between  me  and  any  person  or  persons  with  *=°"'*'^'   ^' 
whom  I  am  or  shall  be  concerned  in  any  partnership  or  part- 
nerships, or  between  me  and  the  representatives  of  any  such 
person  or  persons,  and  to  wind  up  all  the  affairs  of  such  part- 
nership or  partnerships,  and  generally  to  do  and  execute  all 
such  acts,  matters  and  things  as  shall  appear  to  my  trustees  to 
be  necessary  or  expedient  for  effecting  or  facilitating  the  final 
settlement  of  all  matters  arising  out  of  any  partnership  concerns 
in  which  I  shall  be  engaged  at  my  death,  or  shall  at  any  former 
period  have  been  engaged.     Provided  also  that  it  shall  be  power  to  scu 
lawful  for  my  trustees,  at  the  risk  of  my  estate,  to  sell  any  part  aMept  per-  ^' 
or  parts  of  my  personal  estate  embarked  in  trade  at  my  decease,  rity%n^(icom- 
to  any  person  or  persons,  for  money  or  upon  credit,  and  to  p°""^  ^^'°^' 
accept  such  personal  or  other  security,  and  to  give  such  time 
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for  payment  of  the  same  money,  or  of  any  other  money  which 
shall  be  owing  to  me  at  my  decease,  as  they  in  their  discretion 
may  think  proper,  and  to  compromise,  compound  or  submit  to 
arbitration  any  debt  or  claim  affecting  my  estate.  Provided 
ALSO  that  it  shall  be  lawful  for  my  trustees,  with  the  consent 
in  writing  of  my  said  wife,  during  her  widowhood,  and  after 
her  death  or  marriage,  in  their  discretion,  to  lend  to  my  son 
[^name],  at  the  risk  of  my  estate,  any  sum  or  sums  of  money 

not  exceeding  in  the  whole  £ sterling  upon  his  bond,  at 

interest  after  the  rate  of  five  per  cent,  per  annum,  for  such 
period  as  my  trustees  shall  think  reasonable.  I  devise  to  the 
said  [trustees'  names^,  their  heirs  and  assigns,  all  the  freehold 
hereditaments  which  shall,  at  my  decease,  be  vested  in  me  as 
trustee  or  mortgagee,  subject  to  the  trusts  and  equities  affecting 
the  same  respectively.  I  devise  all  the  copyhold  hereditaments 
which,  at  my  death,  shall  be  vested  in  me  as  trustee  or  mort- 
gagee. To  such  uses  and  for  such  purposes  as  the  said  [trustees' 
names'],  or  the  survivors  or  survivor  of  them,  shall  by  deed  from 
time  to  time  appoint ;  and  subject  thereto,  to  the  use  of  the  said 
[trustees  names],  their  heirs  and  assigns,  subject  to  the  trusts 
and  equities  affecting  the  same  respectively  (k).  I  direct  and 
declare  that  purchasers  and  other  persons  who  shall  pay  any 
trust  moneys  to  my  trustees,  shall  be  exempt  from  all  responsi- 
bility in  respect  of  the  application  of  the  same,  and  from  the 
necessity  of  inquiring  into  the  regularity  or  propriety  of  any  sale 
or  mortgage  purporting  to  be  made  under  the  trusts  or  powers 
of  this  my  will.  I  empower  the  competent  trustees  or  trustee 
for  the  time  being  of  this  my  will  to  fill  up  the  vacancies  (/) 


Copyholds, 
held  in  trust 
or  on  mort- 
gage. 


Appointment 
o(  new  trus- 
tees. 


(k)  Trustees  frequently,  but  mortgagees  rarely,  are  admitted  to  copyholds 
belonging  to  thera  in  those  capacities.  But  if  either  trustees  or  mortgagees 
are  admitted,  there  appears  to  be  no  objection  to  the  insertion  in  their 
wills  of  a  power  of  appointment  over  their  trust  and  mortgage  estates,  in 
order  that  the  fines  and  fees  referred  to  atite,  p.  118,  may  be  avoided. 
Such  a  power  would,  of  course,  be  operative  only  upon  copyholds  vested 
in  a  testator,  who  at  his  death  was  a  sole,  or  sole  surviving,  trustee  or 
mortgagee. 

(Z)  It  must  be  carefullj^  ascertained  by  the  persons  appointing  new 
trustees  that  the  vacancy  has  occurred  under  some  or  other  of  the  precise 
circumstances  contemplated  by  the  testator  in  the  terms  of  the  power,  or 
by  the  Act  23  &  24  Vict.  c.  145.    See  ante,  pp.  129—131.    If  a  new 
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which  from  time  to  time  shall  occur  iu  the  trusteeship  by  the        — 
death  in  my  lifetime  or  afterwards,  or  by  the  disclaimer,  resig- 

tmstee  be  irregularly  appointed,  the  old  trustees  can,  notwithstanding  such  irregular 
attempted  appointment,  exercise  the  powers  originally  given  them  (  War-  oV^at^e^* 
bvrton,v.  Sandys,  14  Sim.  622;  3Iiller  v.  Priddon,  1  D.  M.  &  G.  335), 
but  if  the  case  be  not  included  in  the  terms  of  the  power,  a  trustee  who 
resigns  is  responsible  for  the  consequences  of  his  resignation.  As  to  the 
liability  of  a  person  who  acted  as  trustee,  but  was  never  regularly  appointed 
such,  see  Pearce  v.  Pearce  (22  Be.  248). 

A  trustee  who  survives  the  testator  can  appoint  a  new  trustee  in  the  Death  of 
place  of  a  trustee  who  predeceased  the  testator  (^^  Hadley's  Trusts,  .5  De   oTtoutor''^^ 
G.  &  S.  67);  and  as  to  wills  executed  after  the  28th  of  August,  1860,  see 
23  &  24  Vict.  c.  145,  s.  28. 

In  the  construction  of  powers  of  this  nature,  it  would  appear  that  the   Constmetion 

word  "  survivor  "  will  usually  be  taken  to  denote  the  trustee  "  continuing  apMint  mw 

to  act  "  {Sharp  v.  Sharj),  2  B.  &  Al.  405;  Cafe  v.  Bent,  5  Ha.  24),  and  an   trustees. 

"  acting  "  trustee  is  one  who  has  taken  upon  himself  to  perform  the  trusts,   „  .  ,. 

"  ^  i"  '    "Acting." 

and  does  not  include  one  who  in  limine  refuses  (lb.);  so  that  where  a  power 

of  appointing  new  trustees  is  given  to  the  "  acting "  trustees,  and  all  the 

trustees  disclaim,  the  power  of  appointment  is  gone. 

"  Refusing  "  or  "  declining  "  includes  "  disclaiming,"  but  does  not  (it  is  "Refusing," 
submitted)  refer  exclusively  to  disclaimer ;  so  to  confine  these  terms,  and       ^      "*' 
to  reject  their  extension  to  trustees  who  have  acted,  would  be  to  exclude 
the  application  of  the  power  to  the  very  case  which  was  mainly  contem- 
plated (but  see  Lewin,  Trusts,  465).     See  also  Lancashire  v.  Lancashire 
(2  Ph.  657,  664);  Travis  v.  Illingrvorth  (2  Dr.  &  S.  344). 

As  to  the  exercise  of  a  power  by  declining  trustees  appointing  new  trus- 
tees in  their  own  places,  where  the  power  did  not  provide  that  a  refusing 
trustee  should,  if  willing  to  act,  be  for  that  purpose  considered  a  continuing 
trustee,  see  Stones  v.  Rorvton  (17  Be.  308);  Nicholson  v.  Wright  (5  W. 
R.  431,  3  Jur.,  N.  S.  313;  but  sec  2De  G.  &  J.  17);  Travis  y.  Illingworth 
(2  Dr.  &  S.  344).  And  an  order  cannot  be  made  under  sect.  32  of  the 
Trustee  Act,  1850,  appointing  a  new  trustee  in  the  place  of  one  who  de- 
clines to  act,  unless  the  latter  consent  to  the  application  {Re  Garty's 
Settlement,  3  N.  R.  636). 

Bankruptcy  or  insolvency  renders  a  trustee  "  unfit  "  to  act  (  Bainbrigge  "  ITnflt  to 
V.  Blair,  1  Be.  495;  Re  Roche,  2  Dr.  &  War.  287),  and  the  Court,  though  **='•" 
it  has  a  discretion  {Re  Bridgman,  1  Dr.  &  S.  164),  will  usually  appoint  a 
new  trustee  in  the  place  of  one  become  bankrupt  {Harris  v.  Harris,  29 
Be.  107);  but  sect.  32  of  the  Trustee  Act  does  not  give  the  Court  jurisdic- 
tion to  displace  a  trustee  who  desires  to  continue  in  the  trust,  even  though 
he  be  insolvent  {Re  Blanchard,  3  D.  P.  &  J.  131).  It  is  apprehended 
that  residence  in  any  country  out  of  the  jurisdiction  of  the  Court,  within 
the  limits  of  which  the  cestuis  que  trust  reside,  would  be  held  to  render  a 
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—        nation,  secession,  incompetency  or  unfitness  of  any  trustee  ;  And, 
in  default  of  any  surviving  or  continuing  competent  trustee, 
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trustee  unfit  and  incompetent  to  act  (see  Ilarte  v.  Ffrench,  2  Dr.  &  War. 
292). 

Under  a  power  enabling  a  surviving  or  continuing  trustee  to  appoint  a 
new  trustee  in  the  place  of  one  dying,  going  to  reside  abroad,  &c.,  the 
surviving  trustee,  though  himself  permanently  resident  abroad,  can  appoint 
a  new  trustee  in  the  place  of  one  deceased  {O'Reilly  v.  Alderson,  8  Ha. 
101).  Permanent  residence  abroad  does  not  in  such  a  case  i2}so  facto 
deprive  a  trustee  of  his  office ;  but  it  is  a  disqualification  sufficient  to  entitle 
cestui  que  trust  to  have  another  appointed  in  his  place  (Id.)  See  also  Re 
3foravian  Society  (4  Jur.,  N.  S.  703). 

The  term  "  incapable  "  refers  to  personal  incapacity,  as,  for  instance,  to 
insanity,  but  not  to  bankruptcy  (^Re  Watts' s  Settlement,  9  Ha.  106; 
Turner  v.  Maule,  15  Jur.  761),  or  residence  abroad  (^Withington  v. 
Withington,  16  Sim.  104;  see  however,  contra,  Mennard  v.   Welford, 

1  S.  &  G.  426). 

By  payment  of  the  trust  fund  into  Court,  the  trustee  in  effect  retires 
from  the  trust,  and  a  new  trustee  can  be  duly  appointed  in  his  stead  under 
a  power  to  arise  in  case  of  a  trustee  "  refusing  or  declining  to  act "  (^Re 
Williams'  Settlement,  4  K.  &  J.  87).  But  every  power  of  this  nature 
ought  distinctly  to  specify  in  terms  the  case  of  a  trustee  retiring  or  being 
desirous  to  be  discharged  from  the  trusts.  A  trustee  is  not  in  all  cases 
justified  in  paying  money  into  Court,  and  if  he  do  so  without  sufficient 
reason,  and  act  vexatiously,  he  may  be  made  liable  for  the  costs  of  a  peti- 
tion for  getting  the  fund  out  again  (Re  Knight's  Trusts,  27  Be.  45 ;  Re 
Wylly's  Trusts,  28  Be.  458;  Re  Foligno's  Mortgage,  32  Be.  131 ;  see  also 
King  v.  King,  1  De  G.  &  J.  663);  it  is  apprehended  that  this  doctrine 
would  apply  to  a  trustee  who,  having  no  sufficient  reason  for  retiring, 
sought  to  effect  his  purpose  by  paying  money  into  Court,  and  that  a  trus- 
tee so  acting  would  be  saddled  with  the  costs  of  appointing  his  successor : 
see  also  infra,  p.  367. 

The  original  number  of  trustees  must,  where  new  trustees  are  substituted, 
be  in  general  maintained.  Thus  two  trustees  retiring  simultaneously  may 
not  appoint  a  single  new  trustee  in  their  joint  places  {Hulme  v.  Hulme, 

2  M.  &  K.  682 ;  see  however,  Corrie  v.  Byrom,  in  Hill  on  Trustees,  p. 
610),  and  conversely  a  single  retiring  trustee  may  not  appoint  two  new 
trustees  to  succeed  him  {Ex  parte  Davis,  2  Y.  &  C.  468,  3  M.  D.  &  D. 
304).  See  also  on  the  increase  or  decrease  of  the  original  number  of  trus- 
tees. Re  Poole  Batlmrst's  Estate  (2  S.  &  G.  169) ;  Lord  Camoys  v.  Best 
(19  Be.  414)  ;  Niclwlson  v.  Wright  {b  W.  K.  431,  as  to  which  case,  compare 
2  De  G.  &  J.  17).  But  of  course  if  the  instrument  creating  the  power  is 
so  worded  as  to  authorize  a  variation  in  the  original  number,  effect  will  be 
given  to  such  an  intention  {Meinertzhagen  v.  Davis,  1  Col.  335 ;  see  also 
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then  this  power  shall  be  exerciseable  by  the  proving  [or,  acting]        — 
executors  or  executor  for  the  time  being,  or  the  administrators 

Einmet  v.  Clark,  3  Gif.  32 ;  Reid  v.  Reid,  30  Be.  388)  :  and  it  may  be 

remarked  that,  where  the  Court  itself  appoints  new  trustees,  it  does  not 

always  adhere  to  the  original  number  {Birch  v.  Cropper,  2  De  G.  &  S.  255  ; 

Plenty  v.  West,  16  Be.  356). 

But  though  the  original  number  of  trustees  should  in  general  be  main-  Powers  to 

tained,  the  survivorship  of  the  trust  is  not  defeated  because  the  will  con-  trustees^inT- 

tains  a  power  for  preserving  the  original  number  of  trustees  by  new  ap-  perative  or 

.,■!■•  r        ■,  directory, 

poiutments ;  unless,  indeed,  there  be  some  special  manifestation  or  such  an 

intention.  The  terms  of  the  power  may  unquestionably  make  it  imperative 
on  the  donees  thereof  to  appoint  a  new  trastee  on  every  vacancy,  or  when- 
ever the  trustees  are  reduced  to  a  certain  number.  The  clauses  in  common 
use  seldom  imperatively  require  the  donees  to  exercise  the  power  on  every 
vacancy,  but  the  surviving  or  continuing  trustees  may  act  notwithstanding 
the  diminution  of  their  number.  Even  where  the  terms  of  the  power  were 
such  that  the  survivors  should  and  were  thereby  required  {Doe  y.  Godwin, 
I  D.  &  Ry.  259),  or  where  directed  when  the  number  was  reduced  to  three 
to  choose  oth&rs  {Attorney- General  v.  Flayer,  2  Ver.  748),  those  words 
have  been  held  to  be  monitory  only,  and  the  powers  to  be  directory,  not  im- 
perative. (See  also  Doe  v.  Roe,  1  Anstr.  86  ;  Attorney- General  v.  Bishop 
of  Litchfield,  5  Ves.  825  ;  Attorney- General  v.  Dalton,  13  Be.  141 ;  At- 
torney- General  v.  Cuming,  2  Y.  &  C.  139).  It  is  to  be  remarked,  how- 
ever, that  these  were  cases  of  charitable  trusts,  in  which  a  greater  degree 
of  latitude  is  allowed.  In  a  case  where  the  trusts  are  not  charitable,  a  di- 
rection that  the  donees  of  the  power  shall  appoint  new  trustees  would  per- 
haps be  considered  imperative ;  it  is  better  therefore  that  powers  to  appoint 
new  trustees  should  be  declaratory  that  the  donees  may  appoint— they  should 
be  empowered  to  appoint,  leaving  it  to  their  discretion  to  exercise  the 
power  when  the  circumstances  of  the  particular  case  seem  to  render  it 
desirable. 

The  costs  of  an  appointment  of  a  new  trustee  under  a  power  fall  on  the  Costs  of  ap- 
corpus  of  the  trust  estate,  for  the  benefit  of  the  appointment  enures  to  all  new  trustee, 
the  cestuis  que  trust  and  not  only  to  the  first  recipient.  See  Re  Fellow's 
Settlement  (2  Jur.,  N.  S.  62) ;  Re  Fulhani  (15  Jur.  69);  Fx  parte  Davis 
(16  Jur.  882).  See  also  Carter  v.  Sebright  (26  Be.  374).  But  where  a 
trustee  retires,  he  may,  unless  he  can  show  some  good  reason  for  giving  up 
the  trust,  have  to  bear  the  expense  of  appointing  his  successor  {Howard  v. 
Rhodes,  1  Ke.  581;  Coventry  v.  Coventry,  id.  758;  Courtenayy.  Courtcnay, 
3  J.  &  L.  519).  In  Forshaw  v.  Higginson  {20  Be.  485),  Sir  J.  Romilly, 
M.  R.,  said,  "It  is  quite  settled  that  a  trustee  cannot,  from  mere  caprice, 
retire  from  the  performance  of  his  trust,  without  paying  the  costs  occasioned 
by  that  act.  It  is  also  quite  clear  that  any  circumstances  arising  in  the 
administration  of  the  trust  which  have  altered  the  nature  of  his  duties, 
justify  him  in  leaving  it,  and  entitle  him  to  receive  his  costs ;  but  I  think 
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or  administrator  for  the  time  being,  of  the  last  deceased  trustee  ; 
And  upon  every  appointment  proper  assurances  (m  )  of  my  trust 
estate  shall  be  executed  at  the  costs  of  such  estate ;  And  I 
DECLARE  that  the  number  of  my  trustees  may  be  increased  if 

deemed  expedient,  but  so  that  they  do  not  exceed .     And 

I  FURTHER  DECLARE  that  every  new  trustee  shall  be  an  exe- 
cutor of  this  my  will  (n),  and  that  all  the  trusts,  powers  and 

that  to  justify  him  in  that  course,  the  circumstances  must  be  such  as  arise 
out  of  the  administration  of  the  trust,  and  not  those  relating  to  himself. 
...  If  the  circumstances  preventing  his  continuing  to  perform  his  duties 
arose  from  any  act  of  his  own,  or  anything  relating  to  himself,  I  think  he 
ought  to  pay  the  costs  of  the  appointment  of  a  new  trustee." 

The  Court  has  inherent  jurisdiction  in  a  cause  to  appoint  trustees  of  a 
■will  in  a  case  Avhere  no  trustees  were  originally  appointed  by  the  testator 
(Bodkin  V.  Brunt,  L.  R.,  6  Eq.  580).  And  even  before  the  stat.  13  &  14 
Vict.  c.  60,  the  Court  could  appoint  a  new  trustee,  though  there  was  also 
a  power  for  that  purpose,  if  under  the  circumstances  the  power  was  not 
exerciseable.  And  by  the  32nd  section  of  the  above  statute  it  is  enacted, 
that  whenever  it  shall  be  expedient  to  appoint  a  new  trustee  or  new  trustees, 
and  it  shall  be  found  inexpedient,  difficult  or  impracticable  so  to  do  without 
the  aid  of  the  Court,  the  Court  may  appoint,  either  in  substitution  for  or 
in  addition  to  any  prior  trustee  or  trustees.  That  a  disclaimant  is  an 
existing  trustee  within  the  meaning  of  this  section,  so  as  to  authorize  an 
appointment  by  the  Court  of  a  new  trustee  in  his  place,  see  Ife  Tyler's 
Trust  (15  Jur.  1120).  But  a  new  trustee  appointed  by  the  Court  cannot 
exercise  purely  legal  powers  conferred  upon  the  original  trustee  (see  JVetv- 
man  v.  Wa?'ner,  1  Sim.,  N.  S.  457)  ;  nor  will  the  Court  in  appointing  new 
trustees  give  them  (except  in  cases  of  charitable  trusts)  a  power  of  appoint- 
ing other  trustees  {Holder  v.  JDurbin,  11  Be.  594;  but  see  23  &  24  Vict. 
c.  145,  s.  27,  ante,  p.  129). 

(to)  The  appointment  of  a  trustee  has  been  held  not  to  be  complete 
until  the  trust  estate  is  conveyed  to  him  (  Warburton  v.  Sandys,  14  Sim. 
622),  sed  qu.;  see  Welstead  v.  Colvile  (28  Be.  537);  also  Bennett  v. 
Bvrgis  (5  Ha.  295)  ;  Noble  v.  Meymott  ( 14  Be.  471).  Hence,  "  it  is  some- 
times expressly  declared  that  the  new  trustees  shall  be  competent  to  act 
before  they  are  actually  clothed  with  the  legal  estate  in  the  trust  property; 
but  such  a  declaration  is  superfluous,  for  the  office  of  trustee  is  equitable, 
and  the  appointment  to  it  is  complete,  without  the  formality  of  a  legal 
conveyance.  They  may,  in  virtue  of  their  office,  and  before  any  con- 
veyance, even  exercise  legal  powers  given  to  the  trustees  for  the  time  being, 
for  the  question  at  law  would  be  whether  they  were  well  appointed  in 
equity."  (2  Hayes,  Conv.  215,  n.)  As  to  equitable  property,  see  note  to 
Prec.  Xn.,  ante,  p.  216. 

(n)  That  this  is  allowed,  see  Be  Cringan  (1  Hag.  548);  Re  Delchman 
(3  Cur.  123) ;  Re  Ryder  (2  Sw.  &  Tr.  127,  7  Jur.,  N.  S.  196). 
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discretions  which  are  hereby  vested  in  the  trustees   herein        — 

named,  or  which  are  hereinbefore  expressed  to  be  given  to  "my 

Executors  may,  under  a  power  for  that  purpose  contained  in  the  will,  Power  of 
keep  up  the  number  of  executors  by  fresh  appointments  from  time  to  time;  new  «tecu- 
and  the  new  executors  so  appointed  will  be  entitled  to  probate  {Re  Deich-  tors. 
man,  3  Cur.  123). 

That  a  testator  may  nominate  a  person  to  be  an  executor  of  his  will  in  Substitution 
case  of  the  death  of  one  of  the  persons  previously  appointed  to  that  oiEce  ;  executor, 
and  that  such  substituted  executor  will  be  entitled  to  probate,  whether  the 
death  of  the  executor  for  whom  he  is  substituted  take  place  before  or  after 
the  death  of  the  testator,  see  Re  Johnson  (1  Sw.  &  Tr.  17).  And  see  Re 
Bay  ( 14  Jur.  490),  for  a  conditional  appointment  of  executor,  Re  Lane 
(4  N.  E.  253),  for  an  alternative  appointment,  and  Re  Langford  (L.  E.,  1 
Prob.  458 ),  for  a  substituted  appointment  in  case  of  absence. 

An  executor  who  has  taken  out  probate  in  this  country,  or  who  has  Kenunciatlon. 
intermeddled  with  the  testator's  estate,  cannot  afterwards  renounce  {Re 
Veiga,  3  Sw.  &  Tr.  13;  Re  Badenach,  ib.  465).  The  executor  of  a  sole 
or  sole-surviving  executor  will  not  be  allowed  to  take  out  probate  of  his 
immediate  testator,  and  renounce  the  executorship  of  a  will  of  which  his 
immediate  testator  was  executor  {Re  Pej'ry,  2  Cur.  655 ;  Brooke  v.  Haymes, 
L.  E.,  6  Eq.  25)  :  the  contrary  is  stated  in  some  text-books  (see  Toll.  Exors. 
45,  Burt.  Comp.  313),  on  the  authority  of  Shep.  Touch.  464,  the  dictmn 
of  Lord  Holt  in  Wankford  v.  Wankford  (1  Salk.  309),  and  the  case  of 
Hayton  v.  Wolfe  (Cro.  Jac.  614).  See  also  Moss  v.  Bardswell  (3  Sw.  & 
Tr.  187,  8  W.  E.  503).  Eenunciation  need  not  be  under  seal  {Re  Boyle, 
3  Sw.  &  Tr.  426) ;  and  may  be  signed  by  an  attorney  duly  authorized  {Re 
Rosser,  ib.  490).  A  will  of  realty  only,  but  containing  an  appointment 
of  an  executor,  is  entitled  to  probate,  notwithstanding  the  renunciation  of 
the  executor  (Re  Jordan,  L.  E.,  1  Prob.  555).  As  to  retractation  of  re-  Betractation. 
nunciation,  see  Re  Richardson  (1  Sw.  &  Tr.  515,  6  Jur.,  N.  S.  326) ;  Re 
Morrison  (2  Sw.  &  Tr.  129,  9  W.  E.  518;  Angermann  v.  Ford  (29  Be. 
349)  ;  and,  as  to  the  next-of-kin  retracting  renunciation  of  grant  of  letters 
of  administration.  Re  Park  (6  Jur.,  N.  S.  660).  But  an  executor's  power 
of  retracting  renunciation  is  now  abolished ;  for  by  the  Probate  Act  (20 
&  21  Vict.  c.  77,  s.  79),  when  a  person  renounces  probate,  his  rights  in 
respect  of  the  executorship  wholly  cease ;  and  the  executor  of  the  acting 
executor  is  the  legal  personal  representative  of  a  testator,  in  exclusion 
of  an  executor  who  has  never  proved,  acted  or  renounced  {Re  Lorimer, 
2  Sw.  &  Tr.  471). 

Where  a  firm  are  appointed  executors,  the  individual  members,  and  Flrmap- 
not  the  firm  collectively,  are  entitled  to  probate  {Re  Fernie,  6  No.  Cas.  cutors*^  ^^^' 
657). 

Where  a  corporation  aggregate  is  appointed  executor,  letters  of  adminis-  Corporation, 
tration  with  the  will  annexed  will  be  granted  to  a  syndic  nominated  by 
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—  trustees,"  may  be  executed  by  the  trustees  or  trustee  for  the 

Appointment  time  beiDg  of  my  will.     I  appoint  the  said  [trustees']  to  be 

of  executors  n    t  •  -iiinT 

and  guar-  executors  of  tliis  my  will ;  And  1  nomrnate  the  trustees  or  trus- 
tee for  the  time  being  of  my  will  to  be  guardians  or  guardian 
of  the  persons  and  estates  of  my  children  during  their  respec- 
tive minorities.    I  revoke  all  prior  wills.    In  witness,  &c. 


such  corporation  to  take  the  grant  {Be  Barke,  1  Sw.  &  Tr.  516,  8  W.  E. 
273). 
Probate  by  Probate  of  a  will  by  any  one  executor  is  suflScient ;  the  usual  practice 

sufflcl^nt"'*""  ^^^  every  executor  to  prove  before  he  acts,  is  useful  only  as  it  serves  for 
evidence  of  the  acceptance  of  the  trusts  (  Watkins  v.  Brent,  7  Sim.  612, 
1  M.  &  C.  97  ;  Strickland  v.  Strickland,  12  Sim.  463;  Cummins  v.  Ourru- 
mins,  3  J.  &  L.  64  ;  Walters  v.  P/eil,  1  M.  &  M.  362).  And  see  Vickers 
V.  Bell  (3  N.  E.  624). 

Under  the  20  &  21  Vict.  c.  77,  s.  79,  and  the  21  &  22  Vict.  c.  95,  s.  16, 
where  an  executor,  who  has  neither  renounced  nor  proved,  but  to  whom 
power  has  been  reserved,  survives  his  acting  co-executor,  and  does  not 
appear  to  a  citation,  the  grant  will  go  as  if  his  name  had  never  appeared 
in  the  will  as  an  executor,  and  the  executors,  if  any,  of  the  acting  executor, 
or  of  the  survivor  of  the  acting  executors,  will  be  the  legal  personal 
representative  of  the  original  testator  {Re  Noddings,  2  Sw.  &  Tr.  15;  Re 
Zorimer,  ib.  ill,  10  W.  E.  809). 
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Will  of  a  Farmer,  disposing  of  his  Personal  Pro- 
perty in  favour  of  his  Wife  and  infant  Children. 
— Legacies  to  Children  at  Twenty-one  or  Marriage. 
—  The  Wife  to  he  sole  Trustee  and  Executor 
during  Widowhood;  with  large  discretionary  Poicers 
to  carry  on  the  Farming  Business,  and  manage  the 
Estate  generally. —  Wife  marrying  to  have  an  An- 
nuity;  on  her  Death  or  Marriage  the  Property  is 
vested  in  Trustees  for  the  Benefit  of  the  Children. 
— Devise  of  Mortgage  and  Trust  Estates. — Power 
to  compound  Debts,  8fc. — Provisions  for  appointing 
and  indemnifying  Trustees. 

1  HIS  IS  THE    LAST    WILL    AND    TESTAMENT  of  me,  \testator''s 

name,  SfC."]     I  give  to  each  child  of  mine,  who,  being  a  son,  Portions  to 
shall  at  my  death  have  attained  the  age  of  twenty -one  years,  twenty-one; 
or  shall  afterwards  attain  that  age,  or,  being  a  daughter,  shall  twenty^one 
at  my  death  have  attained  that  age  or  have  been  married,  or  o'^"^^"'a8e. 
shall  afterwards  attain  that  age  or  be  mai-ried,  a  portion  of 
£200,  to  be  paid  to  children  being  at  my  death  objects  of  this 
gift  at  the  end  of  six  calendar  mouths  after  that  event,  and 
to  children  subsequently  becoming  objects  thereof  at  the  end 
of  six  calendar  months  after  they  shall  respectively  become 
such  objects ;   but  advances  (a)  made  by  me  to  any  child  or 

(a)  Where  a  testator  subsequently  to  the  date  of  his  will  advances  on   As  to  aaemp- 
marriage  or  otherwise  a  sum  of  money  to  a  child  to  whom  he  has  bequeathed  ^5°"  °q  ^^^^ 
a  pecuniary  legacy,  the  advancement  will  be  a  satisfaction  either  wholly  or  firen  by  ad- 

V£lllC6ni6IltS 

pro  tanto  as  the  case  may  be  (^Ex  parte  Pye,  18  Ves.  140  ;  Rawlins  t. 
Powell,  1  P.  W.  299  ;  Ellison  v.  Cookson,  3  Br.  C.  61 ;  Thellusson  v. 
Woodford,  4  Mad.  420 ;  Pym  v.  Lockyer,  5  M.  &  C.  29)  ;  but  not  if  the 
legacy  is  of  something  different  from  the  advancement,  as,  where  one  is  of 
an  annuity  and  the  other  is  of  a  gross  sum,  or  one  of  a  gross  sum  and  the 
other  of  a  stock-in-trade  (^Holmes  v.  Holmes,  1  Br.  C.  555 )  ;  nor  even 
where  the  subject-matter  of  each  is  the  same,  if  they  are  made  diverso 
intuitu  (Poome  v.  Roome,  3  Atk.  181 ;  Bell  v.  Coleman,  5  Mad.  24)  ;  nor 
where  the  adyancement  is  subject  to  a  contingency  not  affecting  the  legacy 
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children  in  my  lifetime  shall,  according  to  the  amount  thereof, 
be  taken  in  full  or  in  part  satisfaction  of  his,  her  or  their 
portion  or  portions,  unless  I  shall  otherwise  declare  by  codicil 
to  this  my  will  (b).  I  empower  my  wife  [wame]  to  carry 
on  my  farming  and  grazing  business,  and  for  that  purpose  to 
continue  tenant  of  the  farm  which  I  shall  use  at  my  decease, 
or  to  hire  and  use  any  other  farm,  and  employ  my  live  and 
dead  agricultural   stock  (c),   and  such   part   of  my   personal 

{Spinhs  V.  RoUns,  2  Atk.  491 ;  Crompton  t.  Sale,  2  P.  W.  553).  It  was 
held  in  Freemantle  v.  Bankes  (5  Ves.  79),  that  a  bequest  of  a  residue  or 
part  of  a  residue  (being  of  uncertain  amount)  was  not  adeemed  by  a  sub- 
sequent advancement  of  a  portion  ;  but  in  Montefiore  v.  Ouedalla  (1  D. 
P.  &  J.  93),  SclwfieU  V.  Heap  (27  Be.  93),  Bevldon  v.  Barton  (lb.  99), 
it  was  decided  that  a  portion  is  wholly  or  pro  tanto  a  satisfaction  of  a  prior 
bequest  of  an  aliquot  part  of  a  residue,  in  the  same  manner  as  of  a  legacy 
of  fixed  amount.     See  ante,  p.  243. 

A  legacy  which  has  been  adeemed  by  an  advancement  is  not  revived  by 
a  codicil  subsequent  to  the  advancement,  even  though  the  codicil  confirms 
the  will  and  all  the  bequests  therein  {Powys  v.  Mansfield,  3  M.  &  C.  376  ; 
Montague  v.  Montague,  15  Be.  565). 

Perhaps  it  may  be  stated  generally,  that  where  a  testator  has  bequeathed 
a  sum  of  money  for  a  specific  purpose,  and  afterwards  himself  expends  the 
money  in  efiEecting  such  purpose,  the  legacy  is  satisfied  (see  Husiands  v. 
Husbands,  1  Ver.  95  ;  Maker  v.  lAnigan,  15  L.  T.  97)  :  but  cases  of  this 
kind  seem  to  be  distinct  from  the  general  doctrine  of  satisfaction  before 
stated,  which  is  applicable  exclusively  to  legacies  by  parents,  or  persons  stand- 
ing in  loco  parentis  ;  on  which  ground  bequests  by  a  putative  father  (^Deheze 
V.  Mann,  2  Br.  C.  165),  or  by  a  grandfather  in  the  lifetime  of  the  father 
(^Roome  v.  Roome,  3  Atk.  183),  have  been  held  not  to  be  satisfied  by  sub- 
sequent advancements ;  but  it  would  seem,  according  to  the  doctrine  of 
Powrjs  V.  3Iansfield  (3  M.  &  C.  359),  that  the  existence  of  the  father  does 
not  preclude  its  being  shown,  even  by  extrinsic  evidence,  to  have  been  the 
actual  intention  of  the  testator  to  assume  the  parental  office  in  regard  to  the 
duty  of  providing  for  the  objects  in  question. 

See  further,  as  to  the  satisfaction  or  ademption  of  a  legacy  by  a  portion, 
the  notes  to  Ex  parte  Pye,  in  2  Tud.  L.  C.  Eq.  331,  et  seqq. 

(J>)  Subsequent  unattested  statements  in  testator's  handwriting  are  ad- 
missible as  evidence  of  the  amount  of  the  advances  (  Whateley  v.  Spooner, 
3  K.  &  J.  542  :  see  also  Hall  v.  Hill,  1  Dr.  &  War.  94  ;  Kirk  v.  Eddowes, 
3  Ha.  509  ;  and  Maker  v.  Linigan,  15  L.  T.  97,  before  the  Lord  Chancellor 
of  Ireland). 

(c)  As  between  the  heir  and  executor,  emblements  belong  to  the 
executor;  but  as  between  an  executor  and  a  devisee,  the  emblements 
belong  to  the  devisee,  unless  they  are  expressly  bequeathed  (Co.  Lit.  55  b, 
n.  by  Harg.  &  Butl. ;  Shep.  Touch.  472).  Under  a  will  in  which  there 
was  a  specific  devise  to  A.  of  land,  and  a  bequest  to  B,  of  "  all  my  personal 
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estate  as   she   shall   think   fit,  with   liberty  for  her  at   any        — 

time  to  transfer  the  business  to  any  son  or  sons  of  mine,  or 

estate  and  effects  whatsoever  and  wheresoever  not  hereinbefore  specifically  Emblements ; 
bequeathed,"  it  was  held  that  the  emblements  passed  with  the  land  to  A. 
(^Cooper  V.  Woolfitt,  2  H.  &  N.  122). 

Emblements  comprise  not  only  corn  crops,  but  also  hops,  saffron,  flax  — comprise 
and  hemp  (4  Burn's  Eccl.  L.  299);  and  the  law  of  emblements  extends  ^^^^' 
also  (it  would  seem)  to  artificial  grasses,  clover,  saint-foin,  and  the  like 
{Graves  v.  Weld,  5  B.  &  Ad.  105),  to  roots  in  gardens,  as  turnips, 
carrots,  potatoes  (Co.  Litt.  55  b. ;  Evans  v.  Moberts,  5  B.  &  C.  832), 
and  generally  to  whatever  is  produced  for  annual  profit  by  labour  and 
cultivation.  But  the  law  of  emblements  does  not  extend  to  produce 
beyond  that  of  the  current  year  (see  Graves  v.  Weld,  tibi  sup. ;  as  to 
teazles,  see  Kingsbury  v.  Collins,  4  Bing.  202,  5  B.  &  Ad.  120) ;  nor 
to  growing  crops  of  grass  (even  though  sown  from  seed,  and  ready  to 
be  cut  for  hay) ;  nor  to  timber  or  fruit  trees,  fruit  on  trees,  shrubs  or 
plants  {Empson  v.  Soden,  4  B.  &  Ad.  655),  except  in  the  case  of  a 
gardener  or  nurseryman  by  trade  (^Penton  v.  Mobart,  2  Ea.  90 ;  Wynd- 
Jiam  V.  Way,  4  Tau.  316);  nor  generally  to  anything  which  is  not 
planted  or  produced  annually  at  the  expense  and  by  the  labour  of  the 
occupier.     See  also  1  Wms.  Exors.  670 ;  Amos  &  Ferard,  Fixtures,  206. 

It  seems  that  a  bequest  of  farming  stock  will,  in  general,  carry  growing  Bequest  of 
crops  (  West  v.  Moore,  8  Ea.  339 ;  Cox  v.  Godsalve,  6  Ea.  604,  n.) ;  but  in  f^^^^ 
Vaisey  v.  Reynolds  (5  Eus.  12),  Sir  John  Leach,  M.  R.,  considered  that 
this  rule  was  confined  to  cases  in  which  the  legatee  of  the  farming  stock 
was  also  the  residuary  legatee  of  the  general  personal  estate,  a  distinction 
which  seems  not  very  satisfactory.  See  also  Rudge  v.  Winnall  (12  Be. 
357),  where  there  was  a  devise  to  A.,  and  a  bequest  of  all  live  and  dead 
stock  and  all  personal  estate  to  B.,  it  was  held  that  the  emblements  on  the 
real  estate  passed  to  B.  Of  course,  if  the  testator  be  not  the  owner  of  the 
land  on  which  the  croj3S  are  growing,  the  question  as  to  emblements  being  in- 
cluded in  a  bequest  of  farming  stock,  can  arise  only  between  the  legatee  of 
the  farming  stock  on  the  one  hand,  and  the  residuary  legatee  or  executor 
on  the  other  hand  :  in  such  a  case,  it  seems  that,  irrespective  of  the  distinc- 
tion taken  by  Sir  J.  Leach,  the  legatee  of  the  farming  stock  is  entitled  to  the 
emblements.  The  severance  of  the  emblements  from  the  land  is  a  necessary 
consequence  of  the  non-ovraership  of  the  farm  by  the  testator  :  but  if  the 
testator  were  the  owner  of  the  land,  and  if  the  matter  were  now  res  Integra, 
one  would  feel  strongly  disposed  to  question  whether  a  bequest,  either 
particular  or  residuary,  of  farming  stock,  ought  to  exclude  the  title  of  the 
devisee  of  the  land  or  the  heir  to  the  crops  growing  thereon  at  the  testator's 
decease,  which,  being  part  and  parcel  of  the  land,  should  go  therewith, 
unless  an  intention  to  sever  them  be  distinctly  shown.  Probably,  however, 
at  the  present  day,  the  Courts  would  not  consider  themselves  at  liberty  to 
question  the  sufficiency  of  a  bequest  of  farming  stock  to  carry  growing 
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admit  any  son  or  sons  of  mine  to  a  share  thereof,  and  lend  to 
him  or  them  the  capital  employed  or  requisite  to  be  employed 
therein,  or  any  part  thereof,  upon  such  security  and  such  terms 
as  she  shall  think  reasonable.  I  empower  my  said  wife  to 
manage  my  personal  estate  generally  in  such  manner  as  shall 
appear  to  her  to  be  most  advantageous  to  my  family,  with 
liberty,  at  her  discretion,  either  to  permit  it  to  continue  in  the 
state  in  which  it  shall  be  found  at  my  death,  or  to  get  it  in, 
and  invest  the  proceeds  in  her  name,  upon  any  stocks,  funds  or 
securities,  or  at  any  rate  of  interest,  or  in  the  purchase  of  any 
real  or  personal  property,  and  to  vary  the  investment  when 
and  as  she  shall  think  fit,  but  any  real  property  so  purchased 
shall  be  considered  as  converted  into  and  treated  as  personalty 
for  all  the  purposes  of  my  will.  I  give  to  my  said  wife  all  the 
income  of  so  much  of  the  personal  estate  to  which  I  shall  be 
entitled  at  my  decease  as  shall  be  in  anywise  employed  or  in- 
vested, inclusive  of  the  profit  of  the  said  business,  and  also  the 
use  of  the  residue  thereof,  but  charged  with  the  maintenance, 
education  and  bringing  up,  in  a  manner  suitable  to  their  station 
in  life,  of  my  sons  for  the  time  being  under  the  age  of  twenty- 
one  years,  and  my  daughters  for  the  time  being  under  that  age 
not  being  or  having  been  married.  In  the  event  of  my  said 
wife  marrying  again,  I  thenceforth  annul  the  powers  and 
benefits  hereinbefore  given  to  my  said  wife,  and  give  to  her 
an  annuity  of  £25  during  the  remainder  of  her  life,  payable 
quarterly  into  her  proper  hands  and  on  her  personal  receipt,  as 
a  separate  and  inalienable  provision,  the  first  payment  to  accrue 
due  and  be  made  at  the  end  of  three  calendar  months  after  her 
marriage,  if  she  shall  within  that  time  account  for  and  deliver 
up  my  personal  estate  in  her  hands  to  the  other  trustees  or 
trustee  for  the  time  being  of  my  will,  to  their  or  his  satisfac- 
tion ;  and,  if  not,  then  at  the  end  of  three  calendar  months 
after  such  accounting  and  delivery.  And  I  declare  that,  if 
my  said  wife  shall,  either  before  or  after  such  her  second 
marriage,  do  or  suffer  any  act  or  thing  whereby  her  said 
annuity  of  £25,  or  any  part  thereof,  shall  be  aliened  or  incum- 
bered, the  same  annuity  shall  thereupon   cease.     I  declare 


crops  against  as  well  the  person  entitled  to  the  land  as  a  residuary 
legatee. 
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that,  on  the  death  or  marriage  of  my  said  wife,  my  personal  ^^  ^^j^ 

estate  shall  vest  in  the  other  trustees  or  trustee  for  the  time  death  or  mar- 
riage, the 
heinff  of  my  will,  who  shall  have  the  same  power  and  liberty  property  to 

•'  '  .  ^  •/.     1         1        vest  in  other 

in  regard  to  my  business  as  I  have  given  to  my  wife  by  the  trustees; 

1  n  •It  •  1  c  ^  •     1    their  powers 

second  clause  of  my  will,  carrying  on  the  same  tor  such  period  and  duties  as 
as  the  circumstances  of  my  estate  or  my  family  shall,  in  the  converting' 
opinion  of  my  said  trustees  or  trustee,  render  it  convenient  or  f°g_  "^^^ " 
desirable  so  to  do ;  and,  subject  thereto,  shall  convert  or  get 
in  my  personal  estate,  not  invested  in  stocks,  funds  or  securities 
of  the  United  Kingdom,  or  on  real  securities  in  the  United 
Kingdom,  and  invest  and  place  out  the  produce  in  and  upon 
investments  of  the  aforesaid  but  not  of  any  other  descriptions, 
but  with  liberty  to  continue  any  investments  of  a  different 
description  which  they  or  he  shall  think  it  inexpedient  to 
disturb,  and  with  power  to  vary  from  time  to  time  the  invest- 
ment of  my  personal  estate,  so  as  the  investment  be  confined  to 

stocks,  funds  or  securities  of  the   descriptions  aforesaid.     I  Trust  pro- 
perty giveu 
DECLARE  that  the  said  trustees  or  trustee  shall  hold  my  per-  on  death  or 

P  •  -I      ITl^'TiflgB  of 

sonal  estate,  from  and  after  the  death  or  marriage  of  my  said  wife  to  chii- 
wife,  In  trust  for  my  child,  if  only  one,  wholly,  or  all  my 
children  {d),  if  more  than  one,  equally,  to  be  absolutely  vested 
in  a  son  or  sons  at  the  age  of  twenty-one  years,  and  in  a 
daughter  or  daughters  at  that  age  or  marriage ;  And,  as  to  the  —accruer ; 
share  or  shares,  original  and  accruing,  of  a  sou  or  sons  dying 
under  that  age,  and  of  a  daughter  or  daughters  dying  under 
that  age  without  having  been  married.  In  trust  for  the  other 
or  others  of  my  children  conformably  to  the  preceding  trust ; 
With  power  for  the  said  trustees  or  trustee  to  apply  the  whole  — mainte- 
or  part  of  the  income,  and  any  part  not  exceeding  one  moiety  advance- 
of  the  capital  of  each  child's  original  and  accruing  share  not  ^^^ ' 
absolutely  vested,  for  his  or  her  benefit  by  w^ay  of  maintenance, 
advancement  or  otherwise,  and  the  unapplied  income  of  each 
such  share  shall  be  accumulated,  and  the  accumulations   be 
deemed  an  accretion  to  the  same  share.     I  devise  all  lands  Devise  of 
and  hereditaments  which  shall  at  my  decease  be  vested  in  me  M'd  trust 
as  mortgagee  or  trustee,  in  fee  or  otherwise,  Unto  and  to  the  ^^    ^^* 


(<?)  As  to  the  propriety  of  providing  for  the  death  of  a  child  in  the 
testator's  lifetime  leaving  issue,  see  sect.  33,  ante,  p.  56,  and  notes  («)  and 
ig)  to  Prec.  XXI.,  ante,  pp.  336,  337. 
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—        USE  of  my  friends  [^rames,  SfeJ],  their  heirs,  executors,  ad- 
ministrators and   assigns,  subject  to   the   trusts  and  equities 
aiFecting  the  same  respectively,  and  to  the  purposes  of  my  will. 
Appointment   I  APPOINT  my  said  wife,  during  widowhood,  and  on  her  death, 
ing  widow-      or  if  slic  shall  marry  again  then  on  her  marriage,  my  said  friends 
trustee,  &c.—  [names'],  to  the  offices  of  executor  and  trustee  of  my  will  and 
on  her  death    guardian  of  my  infant  children,  with  full  powers  to  compound 
— po\rara  to     ^iid  compromise  debts  and  claims,  and  settle  my  accounts  and 
debts  amf       affairs,  and  to  give  receipts  for  moneys  paid  or  accounted  for 
give  receipts ;  ^q  j^y  estate  by  purchascrs  or  others,  who  shall  be  exonerated 
by  such  receipts  from  all  liability  in  respect  of  the  application 
Power  to        of  the  money.    And  I  declare,  so  far  as  concerns  the  trustee- 
trustees,         ship  of  my  said  friends,  that  vacancies  occurring  therein  from 
death   in  my   lifetime   or   otherwise,  disclaimer,  resignation, 
unfitness  or  incapacity,  may  from  time  to  time  be  supplied  by 
the  other  trustees  or  trustee  for  the  time  being,  or,  if  none 
such,  then  by  the  disclaiming  or  resigning  trustees  or  trustee, 
or,  if  also  none  such,  by  the  acting  executors  or  executor  for 
the  time  being,  or  the  administrators  or  administrator  for  the 
time  being,  of  the  last  deceased  trustee.    I  revoke  all  prior 
wills.    In  witness,  &c. 
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No.  XXIV. 

Will  of  a  large  Landed  Proprietor. —  Confirmation 
of  Testator' s  Marriage  Settlement. — Charge  of  An- 
nuities.— Additional  Jointure  Rent-charge  for  Wife. 
—  Term  for  raising  Money  in  aid  of  Personal  Es- 
tate to  pay  Debts  and  Legacies. —  Term  for  raising 
Wife's  Rent-charge  and  Portions  for  Testator's 
younger  Children. — Limitations  in  strict  Settlement 
to  the  Testator's  Issue,  icith  Remainders  to  his  col- 
lateral Relations  {Female  Tenants  for  Life  taking 
the  Rents  to  their  separate  Use). — Powers  to  Tenants 
for  Life  to  charge  with  Jointures ;  to  limit  Life 
Estates  to  Husbands ;  to  charge  with  Portions  for 
younger  Children;  to  grant  Leases;  to  sell,  ex- 
change, partition,  enfranchise,  and  grant  Licences 
to  Copyholders. —  Clause  injoining  the  Use  of  Tes- 
tator's Name  and  Arms. — Devise  of  Copyhold  and 
Leasehold  Estates  upon  corresponding  Trusts. — 
Plate,  8fC.  to  be  enjoyed  as  Heir-looms. — Bequest 
of  Carriages,  SfC.  to  Wife. — Direction  to  keep  up 
Testator's  Establishment  for  a  short  Period. — Be- 
quest of  the  Residue  of  Personal  Estate  to  Trustees 
for  Investment  in  Land,  to  be  settled  to  the  Uses  of 
the  devised  Estate. — Devise  of  Mortgage  and  Trust 
Estates. — Provisions  for  Indemnity  of  Purchasers, 
S^c;  for  changing  Trustees,  and  their  Indemnity. — 
Appointment  of  Executors  and  Guardians. 

This  is  the  last  will  and  testament  of  me,  [testator's 
name,  ^c."]     I  confirm  the  settlement  made  in  contemplation  conflrma- 
of  my  marriage  with  my  present  wife  \name~\,  of  my  freehold  ment'nf^e  ^' 

estate  at ,  which  is  thereby  limited  after  my  death  to  uses  Sairi^e?''^ 

for  securing  a  jointure  rent-charge  of  £ a  year  to  my  said 

wife  for  her  life,  and,  subject  thereto,  to  the  use  of  the  sons  of 
our  marriage  successively  in  tail  male,  with  reversion  to  myself 
in  fee-simple.     I  give  to  the  several  persons  next  hereinafter 
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named,  for  their  respective  lives,  yearly  sums  of  the  respective 
amounts  next  hereinafter  specified ;  (that  is  to  say),  To  [an- 
nuitant's name,  ^c],  £ ;  To  ,  &c. ;  which  yearly  sums 

shall  issue  as  rent-charges  out  of  all  my  freehold  lands  in  the 

parish  of ,  and  be  payable  half-yearly,  on  the  24th  day  of 

June  and  the  25th  day  of  Decembei",  the  first  payment  to  be 
made  [or,  a  proportionate  part  for  so  much  of  the  current  half- 
year  as  shall  be  unexpired  at  my  death  to  be  paid]  on  such  of 
the  same  days  as  shall  happen  next  after  my  decease,  with  a 
proportionate  part  of  the  said  annuities  respectively  down  to 
the  deaths  of  the  respective  annuitants,  and  to  be  recoverable 
by  the  respective  annuitants  in  like  manner  with  rent  reserved 
on  common  demises,  I  dispose  of  all  the  freehold  heredita- 
ments of  which  I  am  or  may  at  my  decease  be  competent  to 
dispose  for  an  estate  of  inheritance,  with  their  appurtenances, 
including  my  reversion  in  fee  in  the  said  estate  comprised  in 

my  said  marriage  settlement  (but,  as  to  my  said  lands  at  

aforesaid,  hereinbefore  charged  with  the  payment  of  the  said  an- 
nuities, subject  to  such  charge),  in  manner  following;  (namely), 

As  to  my  hereditaments  at ,  at  the  date  of  this  my  will  let 

to  [name  of  tenant'],  at  the  yearly  rent  of  £ ,  To  [Jirst  set 

of  trustees],  their  executors,  administrators  and  assigns,  for  the 
term  of  five  hundred  years  to  be  computed  from  my  death, 
without  impeachment  of  waste,  upon  the  trusts  hereinafter  ex- 
pressed ;  And,  as  to  the  same  hereditaments  subject  to  such 
term,  and  as  to  all  other  the  hereditaments  aforesaid,  to  the 
intent  (a)  that  my  said  wife  may  receive,  out  of  the  rents  during 
her  life,  a  yearly  rent-charge  of  £ ,  in  addition  to  the  join- 
ture provided  for  her  by  my  said  marriage  settlement,  by  equal 
quarterly  payments,  at  Lady-day,  Midsummer,  Michaelmas  and 
Christmas,  clear  of  all  deductions,  but  without  any  proportional 
part  thereof  down  to  her  death,  the  first  quarterly  portion  to 
be  payable  on  such  of  the  same  days  as  shall  first  happen  after 
my  decease,  and  that  she  may  have  the  same  remedy,  by  dis- 
tress, for  recovering  such  rent-charge  as  lessors  have  by  law 
for  the  recovery  of  rent  in  arrear ;  and  may  also,  as  an  addi- 
tional remedy,  when  and  so  often  as  the  same  rent-charge  shall 


(a)  That  the  words  "  to  the  intent,"  will  create  a  legal  rent-charge,  see 
27  Hen.  8,  c.  10,  ss.  4,  5. 
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be  in  arrear  for  twenty-one  days,  enter  into  possession  (such        — 

possession  to  be  without  impeachment  of  waste)  and  receive  the 
rents  of  the  said  hereditaments,  until  the  arrears,  with  the  said 
payments  to  accrue  during  such  possession,  and  all  consequential 
costs  and  expenses,  shall  be  satisfied ;  And,  subject  to  the  same  To  trustees 
rent-charge  and  remedies,  To  \_second  set  of  trustees],  their  years; 
executors,  administrators  and  assigns,  for  the  term  of  one  thou-  thereto 
sand  years  to  be  computed  from  my  death,  without  impeach- 
ment of  waste,  upon  the  trusts  hereinafter  expressed.     And,  —to  testa- 
subject  to  such  term,  I  devise  all  the  hereditaments  aforesaid  ufe,  remain- 
To  every  son  of  mine,  and  his  issue  male  in  succession,  so  that  nretand^ 
every  elder  son  and  his  issue  male  may  be  preferred  to  every  teu^maie^  *° 
younger  son  and  his  issue  male,  and  so  that  every  such  son 
may  take  an  estate  for  his  life,  with  remainder  to  his  first  and 
every  subsequent  son  successively,  according  to  seniority,  in 
tail  male ;  And,  on  failure  of  such  issue.  To  every  daughter  of  —to  testa- 
mine,  and  her  issue  male  in  succession,  so  that  every  elder  ters^orlffe' 
daughter  and  her  issue  male  may  be  preferred  to  every  younger  term'itaited 
daughter  and  her  issue  male,  and  so  that  eveiy  such  daughter  for  th^rsepa- 
may  take  an  estate  for  her  life,  with  remainder  to  her  first  and  j^ainde^r'tr 
every  subsequent  son  successively,  according  to  seniority,  in  tail  the'""  fli^t  a"'i 

J  ^  •/  '  o  ./ '  other  sons  in 

male;  But  subject  to  a  limitation  in  immediate  precedence  of  taumaie; 
the  life  estate  of  each  daughter,  To  [trustees'],  their  executors, 
administrators  and  assigns,  for  a  term  of  one  hundred  years,  if 
she  shall  so  long  live.  Upon  trust  to  pay  the  rents  to  such 
daughter,  for  her  separate  use,  free  from  marital  control,  but 
without  power  of  alienation  or  anticipation,  and  her  receipts 
alone  to  be  discharges  ;  And  on  failure  of  such  issue.  To  the  —to  first  and 
first  and  every  subsequent  daughter  successively,  in  tail  male,  tersot  testa- 

n  iiii  /'••j.1  T'l'i  tor's  sons  and 

or  every  son  and  daughter  or  mine,  m  the  order  m  vi^hich  my  daughters  in 
said  hereditaments  are  hereinbefore  limited  to  the  sons  of  every  ^^^  ™*^®' 
son  and  daughter  of  mine  ;  And  on  failure  of  such  issue,  To  the  —to  first  and 
first  and  every  subsequent  son,  and  the  first  and  every  subse-  and  daugh- 
quent  daughter  successively,  in  tail,  of  every  son  and  daughter  to?s°so'ns  mid 
of  mine,  in  the  order  in  which  my  said  hereditaments  are  here-  ?^?'^'^'^  ^ 
inbefore  limited  in  tail  male  to  the  sons  and  daughters  of  every 
son  and  daughter  of  mine ;  And  on  failure  of  such  issue,  To  —to  testa- 
every  brother  of  mine  born  in  my  lifetime,  and  his  issue,  for  the  born  ^\^^ 
same  estates  and  in  the  same  order  as  my  said  hereditaments  ilfefwfth^Le 
are  hereinbefore  limited  to  every  son  of  mine  and  his  issue;  their usu"*** 
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— to  testa- 
tor's brotliers 
bom  after  his 
death,  in  tail 
male  and  tail ; 

"- to  testa- 
tor's sisters 
and  their 
issue  in  like 
manner ; 


[Or— to  a 
brother  no- 
minatim,  for 
life;  remain- 
der to  his 
sons  and 
daughters 
bom  In  testa- 
tor's lifetime, 
for  life ;  re- 
mainder to 
their  issue ; 
remainder 
— to  sons  and 
daughters  of 
testator's 
brother  bom 
after  testa- 
tor's death, 
in  tall  male, 
and  in  tail ; 
remainder 
— to  another 
brother  noini- 
natim,  and 
his  issue,  in 
like  manner ; 
remainder 
^to  a  sister 
nominaiim 
(subject  to  a 
term  limited 
to  trustees 
for  her  sepa- 
rate use),  and 
her  issue,  in 
like  manner ; 
remainder 
—to  another 
Bister  nomi- 
naiim,  and 
her  issue,  in 
like  manner ; 
remainders 
OTer.] 

[Or — to  tes- 
tator's lineal 
and  collateral 
relations  in 
strict  settle- 
ment (a  iuc- 
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And  on  failure  of  such  issue,  To  every  brother  of  mine  born 
after  my  death,  and  his  issue,  for  the  same  estates  and  in  the 
same  order  as  my  said  hereditaments  are  hereinbefore  limited 
to  the  first  and  every  subsequent  son  of  every  son  of  mine ; 
And  on  failure  of  such  issue.  To  every  sister  of  mine  born  in 
my  lifetime,  and  her  issue,  for  the  same  estates,  and  in  the  same 
order,  and  subject  to  the  same  limitations,  as  my  said  heredita- 
ments are  hereinbefore  limited  to  every  daughter  of  mine  and 
her  issue  ;  And  on  failure  of  such  issue.  To  every  sister  of  mine 
born  after  my  death,  and  her  issue,  for  the  same  estates  and  in 
the  same  order  as  my  said  hereditaments  are  hereinbefore  limited 
to  the  first  and  every  subsequent  daughter  of  every  son  of  mine ; 
And  on  failure  of  such  issue  [or,  To  my  brother  (name),  for 
his  life,  and  after  his  death,  To  every  son  and  daughter  born 
in  my  lifetime  of  my  said  brother,  and  the  issue  of  such  son  and 
daughter,  for  the  same  estates  and  in  the  same  order,  and,  as  to 
daughters,  subject  to  the  same  limitations,  as  my  said  heredita- 
ments are  hereinbefore  limited  to  every  son  and  daughter  of 
mine  and  his  or  her  issue ;  And  on  failure  of  such  issue,  To 
every  son  and  daughter  born  after  my  death  of  my  said  brother, 
and  the  issue  of  such  son  and  daughter,  for  the  same  estates  and 
in  the  same  order  as  my  said  hereditaments  are  hereinbefore 
limited  to  the  first  and  every  subsequent  son,  and  the  first  and 
every  subsequent  daughter,  of  every  son  and  daughter  of  mine; 
And  on  failure  of  such  issue,  To  the  use  of  my  brother  [name^, 
and  his  issue,  for  the  same  estates  and  in  the  same  order  as  my 
said  hereditaments  are  hereinbefore  limited  to  my  said  brother 
\name\  and  his  issue ;  And  on  failure  of  such  issue.  To  my 
sister  [iiame],  the  wife  of  [name,  <^c.],  and  her  issue,  for  the 
same  estates  and  in  the  same  order,  and  subject  to  the  same 
limitations,  as  my  said  hereditaments  are  hereinbefore  limited 
to  every  daughter  of  mine  and  her  issue ;  And  on  failure  of 
such  issue,  To  the  use  of  my  sister  [name^,  and  her  issue,  for 
the  same  estates  and  in  the  same  order,  and  subject  to  the  same 
limitations,  as  my  said  hereditaments  are  hereinbefore  limited 
to  my  said  sister  [name]  and  her  issue]:  [or.  To  my  sons 
and  daughters  and  my  brothers  and  sisters  and  their  respec- 
tive issue,  in  the  order,  for  the  estates,  and  in  manner  fol- 
lowing (namely),  first,  to  my  sons  and  their  issue ;  secondly,  to 
my  daughters  and  their  issue ;  thirdly,  to  my  brothers  and  their 
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issue ;  and,  lastly,  to  my  sisters  and  their  issue ;  every  elder  ^.^^^f^ 
son,  daughter,  brother,  and  sister,  and  his  or  her  issue,  to  be  jP^^^*'^""'*^ 
preferred  to  every  younger,  and  his  or  her  issue ;  and  every 
son  and  daughter  of  mine,  and  every  brother  and  sister  of  mine 
bom  in  my  lifetime,  to  be  tenant  for  his  or  her  life,  without 
impeachment  of  waste,  with  remainder  to  his  or  her  first  and 
other  sons  successively,  by  seniority,  in  tail  male,  with  remainder 
to  his  or  her  daughters  successively,  by  seniority,  in  tail  male, 
with  remainder  to  his  or  her  sons  successively,  by  seniority,  in 
tail,  with  remainder  to  his  or  her  daughters  successively,  by 
seniority,  in  tail ;  and  every  brother  and  sister  of  mine  born 
after  my  death  to  be  tenant  in  tail  male,  with  remainder  to  him- 
self or  herself  in  tail ;  but  so  that  the  estate  of  every  female 
tenant  for  life  shall  be  immediately  preceded  by  the  limitation 
of  a  term  of  one  hundred  years,  determinable  on  her  death,  to 
[^trustees],  their  executors,  administrators,  and  assigns,  Upon 
TRUST  to  pay  the  rents  into  her  own  hands,  to  be  enjoyed  by 
her  as  a  separate  income,  free  from  marital  interference,  and 
without  power  of  alienation  or  anticipation  :  And  on  failure  of  — totestator's 

^  right  heirs. 

such  issue],  To  my  own  right  heirs.     And  I  declare  every  Life  estates 
estate  for  life  hereinbefore  limited  to  be  unimpeachable  for  impeachment 
waste  (b).     I  declare  that  the  said  term  of  five  hundred  years  °^  ^^*®" 

(Z»)  In  the  earlier  editions  of  this  work,  trust  estates  for  preserving  the  Contingent 
contingent  remainders  created  by  the  will  were  here  interposed;  for,  accord-  '®™^*  '^^^' 
ing  to  the  law  which  prevailed  previously  to  the  1st  January,  1845,  a  con- 
tingent remainder  was  liable  to  be  defeated  by  the  forfeiture  or  merger  of 
the  particular  estate  of  freehold.     Thus,  if  lands  were  limited  to  A.  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  reversion  to  the 
right  heirs  of  A. ;  and  A.,  before  the  birth  of  a  son,  made  a  conveyance  in 
fee  simple  to  any  third  person ;  the  inevitable  effect  of  such  conveyance 
was  to  defeat  the  contingent  remainder  by  the  merger  of  the  estate  for 
life.    Hence  the  expediency  of  the  interposition  of  a  remainder  between  the 
estate  for  life  and  the  contingent  remainder  to  the  unborn  sons,  which  of 
course  prevented  the  merger  of  the  estate  for  life  in  the  reversion  in  fee, 
and  thereby  rendered  the  intermediate  remainder  indestructible.     By  10  &   10  &  11  Will. 
11  Will.  3,  c.  16,  posthumous  children  are  enabled  to  take  estates  as  if    '*^'     ' 
born  in  their  father's  lifetime,  although  there  be  no  limitation  to  trustees 
to  preserve.     And  in  other  cases  the  necessity  for  limitations  of  this  8  &  9  Vict. 
nature  is  now  removed,  by  the  Act  of  8  &  9  Vict.  c.  106,  s.  8,  which  pro-  '^'  ^^^' 
vides,  "  that  a  contingent  remainder,  existing  at  any  time  after  the  31st 
day  of  December,  1844,  shall  be,  and  if  created  before  the  passing  of 
this  Act  shall  be  deemed  to  have  been,  capable  of  taking  effect,  notwith- 
standing the  determination  by  forfeiture,  surrender,  or  merger  of  any  pre- 
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—        hereinbefore  limited  to  the  said  \^first  set  of  trustees]  is  so 
Truste  of  600   limited  Upon  trust,  in  case  my  personal  estate,  not  hereinafter 


Contingent 
lemaiuders. 


Eemarks  on 
8  &  9  Vict. 
c.  106,  s.  8. 


ceding  estate  of  freehold,  in  the  same  manner  in  all  respects  as  if  such 
determination  had  not  happened." 

Some  draftsmen  hesitate  to  rely  on  this  enactment,  and  recommend  the 
continued  adoption  of  the  old  scheme  for  preserving  contingent  remainders 
by  means  of  an  estate  of  freehold  vested  in  trustees.  An  able  writer,  who 
seems  inclined  to  advise  this  course,  observes,  that,  "  If  land  is  limited  to 
A.  for  life,  vdth  remainder  to  the  first  and  other  sons  of  B.  successively  in 
tail,  with  remainder  to  C.  in  fee,  and  A.  surrenders  his  life  estate  to  C, 
and  afterwards  B.'s  first  son  is  bom,  A.  being  still  alive,  the  limitation  to 
such  son  in  tail  will  take  effect  as  a  vested  remainder,  '  in  the  same  manner 
in  all  respects'  as  if  A.'s  estate  had  not  so  determined.  Now  if  A.'s  estate 
had  not  so  determined,  the  estate  of  B.'s  eldest  son  would  have  taken  effect 
as  a  vested  remainder  expectant  on  A.'s  life  estate,  capable  of  being  ac- 
celerated in  enjoyment  by  the  surrender  of  A.'s  life  estate.  But  A.'s  life 
estate,  being  merged,  cannot  be  the  subject  of  a  surrender,  and  therefore 
the  estate  tail  cannot  be  accelerated  in  enjoyment.  How  then  can  it  be 
said  to  be  capable  of  taking  effect  in  all  respects  as  if  the  prior  estate  had 
not  determined  ?  It  would  be  difficult  to  describe  with  accuracy  the  posi- 
tion of  C,  who  by  virtue  of  an  estate  in  remainder,  is  entitled,  during  the 
life  of  a  stranger  in  estate,  to  hold  the  possession  of  the  land  in  priority  to 
the  owner  of  the  preceding  vested  estate.  The  estate  tail,  although  in  the 
position  of  an  estate  in  remainder,  will  not  be  subject  to  any  protectorship, 
for  the  office  of  protector  only  exists  during  the  subsistence  of  the  prior 
estate  (stat.  3  &  4  Will.  4,  c.  74,  s.  22).  If  the  settlement  contains  a  power 
of  leasing  to  be  exercised  by  the  tenant  for  life  during  his  life,  and  by  the 
trustees  during  the  minority  of  any  child  entitled  under  the  limitations  to 
the  actual  possession  of  the  lands,  the  trustees  would  not  be  able  to  lease 
during  A.'s  life,  notwithstanding  the  merger  of  his  life  estate ;  but  it 
should  seem  that  A.  might  exercise  the  power  with  the  concurrence  of  C." 
(Sweet's  Stat.  Conv.  8  &  9  Vict.,  p.  5.) 

In  order  to  give  full  scope  to  the  words  "  shall  take  effect  in  the  same 
manner  in  all  respects,"  it  would  seem  to  be  necessary  to  hold,  that,  in  the 
particular  case  described,  on  the  object  of  the  contingent  remainder  coming 
into  existence,  the  prior  estate  for  life,  which  had  become  merged  in  the 
next  vested  remainder,  should  be  revived.  This,  and  nothing  less  than 
this,  would  place  the  mesne  contingent  remainderman  in  the  same  position 
"  in  all  respects"  as  if  the  surrender  had  not  taken  place.  And  there  is 
not,  it  is  submitted,  any  difficulty  in  the  way  of  such  a  construction.  The 
effect  merely  is,  that  the  merger,  which  had  been  produced  by  the  suiren- 
der  of  the  estate  for  life  to  the  next  remainderman,, becomes  a  merger  sub 
modo  only,  i.  e.  it  continues  in  force  and  operation  until  the  intermediate 
contingent  remainder  takes  effect,  and  no  longer;  and  when  that  event 
occurs,  in  other  words,  when  the  object  of  the  intermediate  contingent 
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bequeathed  to  my  said  wife,  shall  be  insufficient  to  satisfy  my    ^^^T^^jjj 
debts,  funeral  and  testamentary  expenses,  and  the  pecuniary  forrauing 

'  ■/  jr  J  i  ./    money  in  aid 

remainder  comes  into  existence,  that  remainder  takes  effect  as  such,  and  Contingent 
the  tenant  for  life  resumes  his  original  position,  in  the  same  manner  as  if 
no  act  affecting  his  estate  had  been  done.  Even,  however,  if  it  be  thought 
that  the  revival  of  the  estate  for  life  is  not  warranted  by  the  language  of 
the  enactment,  it  is  presumed  that  its  efficacy  would  not  be  endangered. 
The  effect  would  then  be,  that,  when  the  owner  of  the  surrendered  estate  for 
life  dies,  the  contingent  remainder  immediately  expectant  thereon  would 
take  effect  in  possession  in  the  same  manner  as  if  there  had  been  no  sur- 
render of  the  life  estate  ;  and  in  the  meantime  the  object  of  such  preserved 
limitation  stands  towards  the  person  entitled  to  the  prior  estate  for  life,  or 
rather  to  the  vested  remainder  in  which  such  estate  for  life  had  become 
merged,  in  the  singular  and  anomalous  position  described  by  Mr.  Sweet,  he 
having  the  same  rights  and  remedies  as  a  remainderman,  though  not 
strictly  sustaining  that  character;  and  the  surrenderee  of  the  estate  for 
life  having,  as  against  the  object  of  the  preserved  remainder,  the  limited 
rights  of  a  mere  tenant  for  life,  though  being  in  point  of  fact  seised  of  the 
immediate  inheritance.  This  construction,  though  it  eventually  brings 
about  the  result  contemplated  by  the  Legislature,  accomplishes  that  result, 
it  is  conceived,  in  a  manner  less  consistent  with  principle,  and  f^  less 
creditable  to  the  law  as  a  science,  than  the  interpretation  first  suggested. 
But  even  the  latter  construction,  with  all  its  disadvantages,  is  of  course 
greatly  to  be  preferred  to  holding  the  Legislature  to  have  wholly  failed  in 
effecting  the  preservation  of  contingent  remainders.  To  arrive  at  such  a 
conclusion,  in  regard  to  a  remedial  statute,  because  the  framer  had  omitted 
to  describe  in  full  and  explicit  terms  the  mode  of  its  operation  in  a  par- 
ticular case,  would,  it  is  submitted  be  a  signal  departure  from  the  liberal 
principles  of  interpretation  which  have  always  obtained  in  such  cases.  (See 
an  illustration  of  this  in  Harris  v.  Davidson,  15  Sim.  133.) 

Mr.  Sweet  remarks,  however  (9  Jarm.  Byth.  308),  that  the  observations 
here  commented  on  "  were  not  intended  to  suggest  that  the  enactment  would 
fail  to  preserve  the  contingent  remainder,  but  merely  to  show  that  circum- 
stances may  occur  in  which  its  position,  though  safe,  will  be  equivocal  or 
anomalous ;"  but  repeats  his  opinion,  that  "  on  the  whole,  it  will  be  ad- 
visable, in  drawing  settlements  and  wills,  to  rely  on  the  well-understood 
protection  of  the  common  limitations  to  trustees  to  preserve  contingent  re- 
mainders, rather  than  on  this  ambiguous  enactment."  See  also  3  Dav. 
Conv,  by  Waley,  205-208,  247—249. 

It  is  submitted  that  the  sole  object  of  the  enactment  is  to  prevent  the  To  what  ex- 
destruction  of  contingent  remainders  by  the  act  of  the  owner  of  a  preceding  jfabip  to 
estate.     Consequently,  it  is  still  essential  that   a  contingent  remainder  failure, 
should  vest  previously  to,  or  at  the  instant  of,  the  natural  determination  of 
the  prior  estate  of  freehold,  that  is,  a  determination  which  is  not  occasioned 
by  "forfeiture,  surrender  or  merger;"  if,  therefore,  the  contingency  upon 
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—       legacies  hereinafter  bequeathed,  then  out  of  the  rents  and  profits 

of  personal  °  .       i    •        i 

estate,  to  pay  of  the  hereditaments  comprised  in  the  same  term,  or  by  mort- 


Contlngent 
remainders, 
when  liable 
to  failure. 


Copyholds. 


Equitable 
contingent 
remainders 
not  destruc- 
tible. 


which  the  remainder  is  to  take  effect  has  not  happened  when  such  particu- 
lar estate  determines,  the  remainder  absolutely  fails.  The  consequence  is, 
that,  if  the  legal  estate  in  freehold  lands  is  limited  by  will  or  otherwise  to 
A.  for  life,  and  after  his  decease  to  such  of  the  children  of  A.  as  may  live 
to  attain  the  age  of  twenty-one  years,  and  it  happens  that  at  the  time  of 
A.'s  decease  he  has  no  child  who  has  attained  majority,  the  children  of  A. 
who  may  afterwards  answer  the  required  description  are  excluded.  (See 
ante,  pp.  205,  206).  So,  if  freehold  lands  are  limited  to  A.  for  life,  with 
remainder  to  the  children  of  B.  (under  which  limitation  any  child  would 
acquire  a  vested  interest  immediately  on  its  birth),  and  it  happens  that  A. 
dies  before  B.  has  a  child  bom,  the  remainder  limited  to  such  children 
absolutely  fails.  In  both  the  preceding  cases  this  consequence  may  and 
still  ought  to  be  prevented,  by  interposing  between  the  particular  estate  and 
the  contingent  remainder  an  estate  of  freehold  in  trustees  for  the  express 
purpose  of  preserving  the  contingent  remainder,  and  extending,  of  course, 
-through  the  whole  period  of  suspense  of  the  contingency  or  event  on  which 
the  remainder  is  dependent.  (See  Letter  of  H.  B.  Ker,  Esq.,  to  the  Lord 
Chancellor,  Davidson's  Cone.  Prec,  pp.  10,  36.) 

As  to  whether  the  determination  of  a  life  estate  by  a  shifting  clause 
contained  in  the  instrument  creating  the  settlement  is  a  "  forfeiture " 
within  8  &  9  Vict.  c.  106,  s.  8,  see  4  Dav.  Conv.  by  Waley,  331,  332. 

Suppose  the  legal  estate  in  freeholds  limited  to  A.  for  Ufe,  remainder  to 
his  first  and  other  sons  in  tail  (no  trustees  to  preserve) ;  B.  the  first  son, 
having  by  a  disentailing  assurance  with  the  consent  of  A.  acquired  the  fee 
simple  in  remainder,  incumbers,  and  dies  intestate,  leaving  A.  his  hcii\ 
The  life  estate  merges,  and  the  charges  are  let  in ;  secus,  if  there  had  been 
trustees  to  preserve. 

A  contingent  remainder  in  copyholds  is  not  (and  was  not,  before  8  &  !) 
Vict.  c.  106)  liable  to  destruction  by  the  premature  failure  by  forfeiture, 
surrender  or  merger  of  the  particular  estate  before  the  remainder  is  capable 
of  vesting ;  the  freehold,  vested  in  the  lord,  preserves  the  contingent  re- 
mainder until  the  time  when  the  particular  estate  would  regularly  have  de- 
termined ( Mildmay  v.  Hung  erf  or  d,  2  Ver.  243  ;  Pichersgill  v.  Grey,  30 
Be.  352 ;  Feame,  319,  320 ;  1  Watk.  Cop.  196 ;  1  Scriv.  Cop.  402).  But 
if  the  contingent  remainder  be  not  ready  to  come  into  possession  at  the  in- 
stant of  the  natural  and  regular  determination  of  the  particular  estate,  then 
such  remainder  fails  altogether  {Lane  v.  Pannell,  1  Roll.  Rep.  238,  317, 
438;  J.  Williams,  R.  P.  369;  Gilb.  Ten.  266;  Fearne,  320;  1  Scriv.  Cop, 
404  ;  9  Jarm.  Byth.  309,  n. ;  and  see  2  Ves.  j.  214). 

Where  the  subject  of  the  devise  is  an  equitable  interest  only  (the  legal 
inheritance  being  outstanding  in  a  mortgagee  or  trustee,  or  being  by  the 
same  will  vested  in  trustees),  the  equitable  remainders  created  by  such  will 
are  not  liable  to  failure  or  destruction  under  the  rule  above  adverted  to, 
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gage  or  sale  (c)  of  the  same  premises,  or  any  part  thereof,  or  by        — - 

any  other  means,  to  raise  in  aid  of  my  personal  estate  not  so  legacies. 
bequeathed,  so  much  money  as  shall  be  suiRcient  to  satisfy  the 
same  debts,  expenses  and  legacies,  and  to  pay  such  money  to 
my  executors  or  administrators,  who  shall  apply  the  same  ac- 
cordingly, and  whose  receipt  shall  exonerate  the  trustees  or 
trustee  of  the  said  term  of  five  hundred  years  from  all  liability 
in  respect  of  the  appUcation  thereof.    And  I  declare  that  the  Trusts  oi 

•which  is  applicable  exclusively  to  legal  remainders.  This  was  established  Equitable 
so  long  ago  as  the  case  of  Chapman  v.  Blissett  (Ca.  t.  Talb.  145),  where  remaUiders. 
freehold  lands  were  deyised  to  trustees  in  fee,  upon  trust  to  apply  the  rents 
in  a  certain  manner  during  the  life  of  A.,  and  after  his  decease,  as  to  one 
moiety,  in  trust  for  the  children  of  A.,  and  as  to  the  other  moiety  in  trust 
for  the  children  of  B.  B.  had  no  child  at  the  decease  of  A.,  but  a  child 
was  bom  afterwards  ;  and  it  was  held  by  Lord  Talbot  that  such  child  was 
entitled,  although  not  in  esse  at  the  determination  of  the  life  interest  of  A., 
on  the  ground  that  the  subject  of  the  devise  was  a  mere  equitable  interest. 
"  In  regard  to  trusts,"  observed  his  Lordship,  "  the  rules  are  not  so  strict  as 
at  law ;  for  the  whole  legal  estate  being  in  the  trustees,  the  inconveniency 
of  the  freeholds  being  in  abeyance,  if  the  particular  estate  determines  before 
the  contingency  (upon  which  the  remainder  depends)  does  happen,  is 
thereby  prevented ;  there  being  always  a  sufficient  tenant  to  the  praecipe, 
the  defect  of  which  was  the  sole  mischief  the  law  provided  against.  And 
even  the  reason  is  not  now  so  strong  as  when  real  actions,  which  can  be 
brought  against  the  tenant  of  the  freehold  only,  were  more  in  use.  The 
whole,  therefore,  being  in  the  trustees,  supports  the  several  uses  that  are  to 
arise  out  of  their  interest,  which  continuing  in  them  until  the  birth  of  the 
plaintiff,  whether  it  be  taken  as  a  future  limitation,  or  as  a  contingent  re- 
mainder of  a  trust,  is  good  either  way."  Contingent  remainders  of  trust  or 
equitable  estates  (which,  in  fact,  are  executory  interests)  do  not,  like 
legal  contingent  remainders,  fail  on  the  determination  of  the  prior  estate, 
but  await  the  happening  of  the  contingency  on  which  they  are  limited 
(Ifojjkms  v.  Hopkins,  Ca.  t.  Talb.  44 ;  1  Atk.  581). 

Any  attempt  to  entail  personalty  will  give  the  absolute  interest  therein  Attempt  to 
to  that  person  who,  if  the  subject-matter  were  realty,  would  be  the  first  go^ty.*"^* 
tenant  in  tail  or  in  fee  {Leventhorpe  v.  Ashite,  EoU,  Ab.  831,  pi.  1 ;  Tud. 
L.  C.  K.  P.  763  ;  Harvey  v.  Towell,  7  Ha.  231,  and  the  cases  there  cited). 
See  also  ante,  p.  73,  n.  (■?.). 

(c)  See  ante,  p.  165,  n.  (o),  as  to  the  impolicy  of  giving  a  power  to  sell 
real  estate  for  a  term  of  years  only.  The  500  years'  term  in  this  will  com- 
prises {ante,  p.  378)  only  a  portion  of  the  testator's  estates,  and  this  portion 
may  be  selected  from  outlying  lands.  As  the  term  of  1,000  years  comprises 
the  whole  of  the  settled  estates,  including  the  family  mansion  (p.  379),  the 
power  to  sell  is  expressly  negatived. 

w.  c  c 
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said  term  of  one  thousand  years  hereinbefore  limited  to  the  said 
[^second  set  of  trustees']  is  so  limited  to  them  Upon  trust,  in 
the  first  place,  for  securing  to  my  said  wife  and  her  assigns  the 
yearly  rent-charge  hereinbefore  limited  to  her,  and  for  that 
purpose,  when  and  so  often  as  the  same  rent-charge  shall  be  in 
arrear  for  thirty  days,  out  of  the  rents  and  profits  of  the  here- 
ditaments comprised  in  the  same  term,  or  by  mortgaging  or 
otherwise  incumbering,  but  not  by  selling,  the  same  heredita- 
ments, or  any  part  thereof,  to  raise  and  satisfy  the  arrears  of 
the  said  rent-charge,  with  all  incidental  costs  and  expenses ; 
and,  subject  to  the  trust  aforesaid,  Upon  further  trust,  in 
case  any  child  or  children  of  mine,  other  than  an  eldest  or  only 
child  entitled  to  the  freehold  or  inheritance  of  the  said  heredi- 
taments under  the  limitations  hereinbefore  contained,  shall,  being 
a  son  or  sons,  attain  the  age  of  twenty-one  years,  or,  being  a 
daughter  or  daughters,  attain  that  age  or  be  married,  then,  in 
like  manner  to  raise,  for  the  portion  or  portions  of  such  child 

or  children,  if  only  one,  the  sum  of  £ ;  or,  if  two  and  no 

more,  the  sum  of  <£ ,  to  be  divided  equally  between  them  ; 

or,  if  three  or  more,  the  sum  of  £ ,  to  be  divided  equally 

amongst  them ;  in  addition  to  the  provision  made  for  the  said 
child  or  children  by  my  said  marriage  settlement,  the  portion 
or  portions  of  a  son  or  sons  to  be  raiseable  and  payable  when  and 
as  he  or  they  shall  respectively  attain  the  said  age,  and  the  por- 
tion or  portions  of  a  daughter  or  daughters  to  be  raiseable  and 
payable  when  and  as  she  or  they  shall  respectively  attain  that 
age  or  be  married,  with  interest  after  the  rate  of  four  per  cent. 
per  annum  on  the  said  portion  or  portions  from  the  period  or 
respective  periods  at  which  the  same  ought  to  be  raised  and 
paid,  until  the  same  shall  be  actually  raised  and  paid.  I  de- 
clare that  when  the  trusts  of  the  said  terms  of  five  hundred 
years  and  one  thousand  years  respectively  shall  be  satisfied  or 
become  unnecessary,  the  same  terms  shall  respectively  cease. 
I  empower  every  tenant  for  life  under  the  limitations  herein 
contained,  whether  entitled  in  possession  or  not,  either  in  con- 
templation of  or  after  marriage,  by  deed,  revocable  or  irrevo- 
cable, to  be  executed  by  him  in  the  presence  of  and  attested  by 
one  or  more  witness  or  witnesses,  or  by  his  will,  to  appoint 
(but  without  prejudice  to  any  prior  subsisting  uses  or  powers) 
to  or  in  favour  of  any  and  every  woman  whom  he  shall  marry 
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or  have  married,  a  yearly  rent-charge  or  rent-charges  not  ex- 

ceeding  in  the  whole  the  sum  of  £ ,  to  be  issuing  out  of  my 

said  hereditaments,  or  any  part  thereof,  and  to  commence  from 
the  decease  of  such  tenant  for  life,  and  to  be  payable  half-yearly 
during  the  life  of  such  woman,  for  her  jointure,  and  in  bar  of 
dower,  with  the  usual  powers  and  remedies  by  distress  and  entry 
for  securing  the  payment  thereof,  and  also  to  limit  the  heredi- 
taments so  charged  to  a  trustee  or  trustees  for  a  term  of  years, 
to  commence  from  the  decease  of  such  tenant  for  life,  without 
impeachment  of  waste,  upon  proper  ti'usts  for  securing  the  ap- 
pointed yearly  rent-charge,  and  subject  to  a  proviso  for  cesser  ; 
but  no  rent-charge  to  be  appointed  under  this  power  shall  take 
effect  as  an  actual  charge,  unless  the  appointor  shall  be,  or  after- 
wards become,  entitled  in  possession  to  the  said  hereditaments, 
or  would,  if  living,  have  been  so  entitled  under  the  limitations 
herein  contained ;  and  if  the  said  hereditaments  would  imder 
this  power  be  liable,  at  any  one  time,  to  the  payment  of  a  larger 

yearly  sum  in  the  whole  than  £ ,  then  the  posterior  charge 

or  charges  shall  not  take  effect,  or  shall  only  partially  take 
effect  in  possession,  until  the  amount  of  the  previous  charge 
shall  cease  or  be  diminished,  so  as  always  to  limit  the  existing 
annual  charge  to  the  sum  lastly  specified.  I  empower  every  power  to 
female  tenant  for  life  under  the  limitations  herein  contained,  tenants  for 
whether  entitled  in  possession  or  not,  either  in  contemplation  of  iSfe  estates  or 
or  after  marriage,  by  deed  revocable  or  irrevocable,  to  be  exe-  [o'liusbandlL 
cuted  by  her  in  the  presence  of  and  attested  by  one  or  more 
witness  or  witnesses,  or  by  her  will,  to  appoint  (but  without 
prejudice  to  any  prior  subsisting  uses  or  powers)  to  or  in  favour 
of  any  husband  to  whom  she  shall  be  or  have  been  married,  my 
said  hereditaments,  or  any  part  thereof,  for  his  life,  or  any 
yearly  rent-charge  to  be  issuing  out  of  my  said  hereditaments, 
or  any  part  thereof,  and  to  be  payable  during  his  life,  with  such 
powers  and  remedies  for  securing  the  same  rent-charge  as  are 
authorized  to  be  created  by  the  power  of  appointing  jointures 
lastly  hereinbefore  contained ;  such  appointed  estate  or  yearly 
rent-charge  to  commence  from  the  decease  of  the  appointor ; 
but  no  estate  or  yearly  rent-charge  to  be  appointed  under  this 
power  shall  take  effect  as  an  actual  estate  or  charge,  unless  the 
appointor  shall  be,  or  afterwards  become,  entitled  in  possession 
to  the  said  hereditaments,  or  would,  if  living,  have  been  so 

c  c2 
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entitled,  under  the  limitations  herein  contained.  I  empower 
every  tenant  for  life  under  the  limitations  herein  contained, 
whether  entitled  in  possession  or  not,  by  deed,  revocable  or 
irrevocable,  to  be  executed  in  the  presence  of  and  attested  by 
one  or  more  witness  or  witnesses,  or  by  will,  to  appoint  (but 
without  prejudice  to  any  jointure,  rent-charge  or  life  estate,  to 
be  limited  to  the  wife  or  husband  of  such  tenant  for  life  under 
any  power  hereinbefore  contained)  my  said  hereditaments,  or 
any  part  thereof,  to  any  trustee  or  trustees  for  any  term  of 
years,  without  impeachment  of  waste,  upon  proper  trusts,  and 
with  and  under  proper  powers  and  provisions  for  raising,  other- 
wise than  by  sale,  for  the  child  or  children  of  the  tenant  for 
life  so  appointing,  other  than  an  eldest  or  only  child  entitled  to 
the  inheritance  of  the  said  hereditaments  under  the  limitations 
aforesaid,  a  portion  not  exceeding  £ for  one  child,  or  por- 
tions not  exceeding  in  the  whole  £ for  two  children,  or 

£ for  three  or  more  children,  with  maintenance  not  ex- 
ceeding interest  at  the  rate  of  four  per  cent,  per  annum  on  such 
portion  or  portions  ;  but  the  term  to  be  created  as  last  aforesaid 
shall  be  subject  to  a  proper  proviso  for  cesser,  and  the  trusts 
thereof  shall  not  be  capable  of  being  executed,  unless  the  ap- 
pointor, or  his  or  her  issue,  shall  be,  or  shall  afterwards  become, 
entitled  in  possession  to  the  said  hereditaments  under  the  limita- 
tions aforesaid ;  And  if  the  said  hereditaments  would,  by  reason 
of  the  exercise  of  this  power,  be  liable,  at  any  one  time,  to  the 
payment  of  a  larger  principal  sum  in  the  whole  than£ (in- 
cluding the  portion  or  portions  raiseable  under  the  trusts  of  the 
said  term  of  one  thousand  years),  then  the  charge  or  charges 
posterior  in  point  of  title  shall  be  wholly  or  partially  suspended. 
Provided  always  that  it  shall  be  lawful  for  every  person  of 
full  age  for  the  time  being  entitled  in  possession  as  beneficial 
tenant  for  life,  or  as  tenant  in  tail,  under  the  limitations  herein- 
before contained,  and  for  [third  set  of  (two)  trustees,  for  general 
purposes^,  or  the  survivor  of  them,  his  executors  or  adminis- 
trators, during  the  minority  of  any  such  tenant  for  life,  or  in 
tail,  or  in  fee,  in  possession,  from  time  to  time  by  indenture 
executed  by  him,  her  or  them  in  the  presence  of  and  attested 
by  one  or  more  witness  or  witnesses,  to  appoint,  by  way  of 
lease,  my  said  hereditaments  hereinbefore  devised,  or  any  of 
them  (except  my  capital  mansion-house  at ,  and  the  out- 
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buildings,  garden  and  pleasure-grounds  thereto  belonging),  for  — 
any  term  of  years  not  exceeding  twenty-one  years  in  possession 
from  the  making  of  the  lease,  so  as  the  best  yearly  rent,  pay- 
able half-yearly  or  quarterly,  be  reserved,  and  no  fine  or  pre- 
mium be  taken,  and  so  as  the  lease  contain  covenants  for  pay- 
ment of  the  rent  and  taxes,  for  repairing  and  keeping  in  repair 
the  premises  demised,  and,  if  the  lease  comprise  any  buildings, 
for  insuring  the  same  against  loss  by  fire,  to  the  extent  of  at 
least  two-thirds  of  the  value  thereof,  with  such  other  covenants 
as  the  lessor  shall  think  reasonable,  and  also  a  proviso  for  re- 
entry on  nonpayment  of  the  rent  for  a  period  not  exceeding 
forty  days  after  the  same  shall  become  due,  or  on  breach  of  any 
of  the  covenants,  and  so  as  the  lessee  execute  a  counterpart.    I  ^o^er  to 

'  ^  manage  de- 

EMPOWER  the  said  [third  set  of  trustees,  for  general  purposes],  vised  here- 

'-  ^  '^        ^  ji-i     ditamente. 

or  the  survivor  of  them,  his  executors  or  administrators,  durmg 
the  minority  of  any  tenant  for  life,  in  tail,  or  in  fee,  entitled 
under  the  limitations  hereinbefore  contained  to  the  present  pos- 
session of  or  receipt  of  the  income  from  all  or  any  part  of  the 
said  freehold  hereditaments  hereinbefore  devised,  to  receive 
such  income  and  to  manage  such  hereditaments,  to  manage  and 
settle  accounts  with  tenants,  to  cut  timber  for  repairs  or  sale, 
to  insure,  to  pay  all  or  any  charges,  either  of  annual  or  gross 
gums,  and  all  other  outgoings ;  and  to  apply  all  or  part  of  the 
clear  surplus  income  towards  the  maintenance  and  education  of  Maintenance, 
the  person  entitled  thereto ;  And  to  invest  the  residue  (if  any) 
of  such  income  in  the  manner  hereinafter  authorized  with  re- 
spect to  the  money  to  arise  from  the  exercise  of  the  powers  of 
sale,  exchange  or  partition,  with  power  to  resort  to  such  accu- 
mulations for  future  maintenance  or  education.  Provided  Powers  to 
ALSO  that  it  shall  be  lawful  for  the  said  [third  set  of  trustees,  change  and 

_  ,  •  />     1  1  •  J.  make  parti- 

jor  general  purposes],  or  the  survivor  oi  them,  nis  executors  tion. 
or  administrators,  with  the  consent  in  writing  of  the  person  for 
the  time  being  entitled  in  possession  as  beneficial  tenant  for 
life  or  in  tail  under  the  limitations  herein  contained,  or  during 
the  minority  of  any  such  person  in  the  discretion  of  the  same 
trustees  or  trustee,  from  time  to  time  to  sell  my  said  heredita- 
ments, or  any  part  thereof  (except  my  capital  mansion-house 
and  the  outbuildings,  garden  and  pleasure-grounds  thereunto 
belonging),  together  or  in  parcels,  by  public  sale  or  private 
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—        contract,  or  to  exchange  my  said  hereditaments,  or  any  part 

thereof  (except  as  aforesaid),  for  other  hereditaments  or  tene- 
ments of  the  description  hereinafter  authorized  to  be  pur- 
chased, or  to  make  partition  of  any  hereditaments  whereof 
an  undivided  share  or  shares  is  or  are  hereby  devised,  with 
liberty  to  give  or  accept  any  sum  or  sums  of  money  for 
equality  of  exchange  or  partition,  and  thereupon,  by  deed 
executed  by  the  said  [^same  trustees'],  or  the  survivor  of  them, 
his  executors  or  administrators,  in  the  presence  of  and  at- 
tested by  one  or  more  witness  or  witnesses,  to  make  such  re- 
vocation of  the  uses  of  my  will,  and  such  appointment  of 
new  uses,  as  shall  be  proper  for  effecting  the  sale,  exchange 
Powers  to       or  partition  (d).     Provided  also  that  it  shall  be  lawful  for 

28  &  24  vict.  (d)  By  the  Ist  sect,  of  Lord  Q-anworth's  Act  (23  &  24  Vict.  c.  145),  it 
^'  '  ■  is  enacted  that  "  in  all  cases  where  by  any  will,  deed  or  other  instrument 
and  ex-  of  settlement,  it  is  expressly  declared  that  trustees  or  other  persons  therein 

*''**°*'®'  named  or  indicated  shall  have  a  power  of  sale,  either  generally  or  in  any 

particular  event,  over  any  hereditaments  named  or  referred  to  in,  or  from 
time  to  time  subject  to  the  uses  or  trusts  of  such  will,  deed,  or  other  instru- 
ment," the  trustees,  whether  the  hereditaments  be  vested  in  them  or  not, 
may  exercise  such  power  of  sale  by  selling  either  together  or  in  lots,  by 
auction  or  private  contract,  and  at  one  time  or  at  several  times ;  and  (in 
case  the  power  shall  expressly  authorize  an  exchange )  may  exchange  and 
give  or  receive  any  money  for  equality  of  exchange.  By  sect.  2,  any  such 
sale  or  exchange  may  be  made  under  special  stipulations  as  to  title  or 
evidence  of  title,  and  the  trustees  may  buy  in,  and  rescind  or  vary  any  con- 
tract and  re-sell  without  being  responsible  for  loss  thereby  occasioned ;  and 
no  purchaser  is  to  be  bound  to  inquire  whether  the  trustees  have  or  have 
not  in  contemplation  any  particular  re-investment  of  the  purchase-money. 
By  sect.  3,  the  trustees,  for  the  purpose  of  completing  the  sale  or  exchange 
are  empowered  to  convey  the  hereditaments ;  the  purchase-money  is  to  be 
laid  out  (sect.  4)  in  the  manner  indicated  in  that  behalf  in  the  instrument 
containing  the  power  of  sale  or  exchange,  or  if  no  such  indication  exists 
therein,  then  in  the  purchase  of  other  lands  to  be  held  upon  the  same  uses 
and  trusts,  or  (sect.  5)  in  payment  of  incumbrances.  The  money  arising 
from  the  sale  or  exchange  is  to  be  laid  out,  and  the  lands  received  in 
exchange  are  to  be  situate,  in  the  country  in  which  the  lands  sold  or 
exchanged  are  situate  (sect.  6)  ;  and  until  the  purchase-money  is  disposed 
of  as  aforesaid,  it  is  to  be  invested  at  interest  (sect.  7).  Money  required 
for  equality  of  exchange  may  be  paid  out  of  trust  moneys  in  the  hands  of 
the  trustees,  or  may  be  raised  by  mortgage  (sect.  9);  but  no  sale  or 
exchange  or  purchase  is  to  be  made  (sect.  10)  without  the  consent  of  the 
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the  said  [third  set  of  trustees,  for  general  purposes^,  or  the  g^fj^'^f 
survivor  of  them,   his  executors  or  administrators,  w^ith  the  copyholds; 
consent  in  writing  of  the  person  for  the  time  being  entitled  in 
possession  as  beneficial  tenant  for  life  or  in  tail  under  the 
limitations  hereinbefore   contained,  or  during  the  minority  of 
any  such  person  in  the  discretion  of  the  same  trustees  or  trustee, 
from  time  to  time  to  enfranchise  any  copyhold  hereditaments 
which  shall   be  holden  of  any  manor  subject   to   the   trusts 
hereof,   and   on   such   enfranchisement   to   regrant   any  com- 
monable rights  which  may  be  thereby  extinguished.      And  —and  to 

n  ..  .11  .  IT  •  grant  licences 

irom  time  to  time,  with  such  consent  or  in  such  discretion  as  to  copy- 
aforesaid,  to  grant  to  any  copyhold  or  customary  tenant  or 
tenants  of  any  hereditaments  holden  of  any  manor  subject  to 
the  trusts  hereof,  a  licence  in  writing  to  build  on  or  otherwise 
improve  all  or  any  part  of  his  or  their  tenement,  and  to  pull 
down  any  erections  which  shall  be  on  such  tenement,  and  to 
demise  all  or  any  part  of  his  or  their  tenement  for  any  term 
not  exceeding  [twenti/-one^  years  (or  for  building  purposes  for 
any  tenn  not  exceeding  [ninet7/-nine^  years),  to  commence 
from  or  within  six  calendar  months  after  the  time  of  granting 
such  licence,  or  for  any  one  or  more  of  the  purposes  afoi'esaid. 
And  also  to  fix  the  sum  which  during  the  term  mentioned  in 
such  licence  shall  be  considered  as  the  annual  value  for 
assessing  the  fines  payable  to  the  lord  upon  admission  of  any 

person  appointed  to  consent  by  the  will,  deed,  or  other  instrument,  and  if  23  &  24  Vict. 
none  such,  then  of  the  person  entitled  in  possession  to  the  receipt  of  the  '''  ^^^'  ^^'  ^' 
rents  and  profits,  if  he  be  not  under  disability. 

The  sections  above  epitomized  speak  throughout  of  a  "  power  of  sale  or  Whether  a 
exchange,"  and  do  not  seem  to  include  the  case  of  an  imperative  trust  for  is  withinThe 
sale.     In  the  absence  of  authority  on  the  point,  it  may  be  doubtful  whether  -^c*- 
a  trust  for  sale  is  within  the  Act,  and  it  would  be  unsafe  to  rely  upon  the 
applicability  of  the  statute  in  such  a  case.    But  with  respect  to  powers  of 
sale  and  exchange,  there  seems  to  be  no  sufficient  reason  why,  in  simple 
cases,  the  implied  powers  conferred  by  the  statute  should  not  be  allowed  to 
operate  in  substitution  for  the  express  powers,  ancillary  to  the  power  of  sale 
and  exchange,  which  are  ordinarily  inserted.     See  the  sections  of  the  Act 
discussed  and  their  provisions  compared  with  the  common  form  of  a  power 
of  sale  and  exchange  in  a  settlement  of  real  estate,  3  Dav.  Conv.  by 
Waley,  460—469,  892—895.     See  also  Be  Peyton's  Settlement  (30  Be. 
252),  as  to  the  power  of  trustees  for  sale  (without  specific  authority)  to  fix 
a  reserved  bidding  or  do  other  acts  usual  and  requisite  to  give  effect  to  the 
power. 


Bale,  &c. 
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—       new  tenant  to  any  tenement  in  regard  to  which  such  licence 

shall  be  granted,  so  that  the  sum  to  be  fixed  shall  not  be  less 
than  the  best  annual  rent  which  at  the  date  of  such  licence 
might  be  reasonably  obtained  on  a  demise  of  the  premises,  and 
for  the  term  mentioned  in  such  licence.  Provided  always 
that  no  fine  or  premium  be  taken  for  making  or  granting  any 
such  licence,  except  the  customary  annual  fine  (if  any)  for 
every  year  of  the  said  term,  and  such  fees  as  shall  be  usual 
and  i-easonable  in  that  behalf;  and  that  upon  the  grant  of  every 
such  licence  there  be  reserved  to  the  lord  of  the  manor  all  fines, 
heriots,  rents,  customs  and  services  due  and  to  become  due  in 
respect  of  the  tenement  in  regard  to  which  such  licence  shall 
be  granted,  and  that  every  such  licence  be  entered  on  the  court 
AppUcation  rolls  or  court  books  of  the  manor.  And  I  declare  that  the 
ari^ngfrom  said  [third  set  of  trustees~\,  or  the  survivor  of  them,  his 
executors  or  administrators,  may  apply  the  money  to  be  re- 
ceived from  any  such  sale,  exchange  or  partition  as  aforesaid, 
in  the  first  place,  in  discharging  the  incumbrances  (if  any) 
which  shall  then  affect  the  hereditaments  hereby  limited  in 
strict  settlement,  and  shall  lay  out  the  money  so  received,  and 
not  so  applied,  in  the  purchase  of  freehold  hereditaments  in  fee 
simple  in  possession,  situate  in  England  or  Wales,  or  of  copy- 
hold or  customary,  or  leasehold  tenements  (such  leasehold  tene- 
ments to  be  held  under  a  renewable  lease  or  leases  for  lives  or 
for  years,  or  for  a  term  of  years  absolute  whereof  at  least  fifty 
years  shall  be  unexpired),  convenient  to  be  held  with  the  here- 
ditaments hereby  limited  in  strict  settlement  or  to  be  acquired 
under  this  provision,  and  shall  settle  or  cause  to  be  settled,  as 
well  the  hereditaments  and  tenements  so  to  be  purchased,  as  the 
hereditaments  and  tenements  to  be  acquired  by  means  of  any 
such  exchange  or  partition  as  aforesaid,  to  and  upon  such  of 
the  uses  and  trusts,  and  subject  to  such  of  the  provisions  herein 
limited  or  expressed  concerning  my  freehold  hereditaments 
hereinbefore  devised  as  shall  be  subsisting,  or  as  near  thereto 
as  may  be ;  but  so  that  the  chattels  real  to  be  so  settled  shall 
be  subject  to  an  executory  limitation  over  on  the  death  of  any 
tenant  in  tail  by  purchase  of  the  said  freehold  hereditaments 
under  the  age  of  twenty- one  years  without  leaving  issue  in  tail 
living  at  his  or  her  decease,  to  or  in  favour  of  the  person  or 
persons  entitled  under  the  subsequent  limitations  of  the  same 
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freehold  hereditaments  according  to  the  tenour   of  the  same        — 

limitations  [^or,  shall  settle  or  cause  to  be  settled  the  estates  so 
to  be  purchased,  and  the  estates  to  be  acquired  by  means  of 
any  such  exchange  or  partition  as  aforesaid,  conformably  to 
the  dispositions  hereby  made  concerning  my  estates  of  the 
same  or  the  like  tenure  hereby  devised,  so  far  as  such  disposi- 
tions shall  be  then  capable  of  taking  effect],  and  shall,  until  interim  in- 
the  same  money  shall  be  so  laid  out  as  aforesaid,  invest  the 
same  in  or  upon  the  public  stocks,  funds  or  securities  of  the 
United  Kingdom,  or  real  securities  in  England  or  Wales  (but 
not  in  or  upon  any  other  kind  of  investment),  in  the  names  or 
name  of  the  said  [^same  trusteesi,  or  the  survivor  of  them,  his 
executors  or  administrators,  with  power  to  vary  the  investment 
from  time  to  time  for  any  other  or  others  of  the  like  nature ; 
And  I  DECLARE  that  the  income  of  such  investments  shall  follow 
the  dispositions  to  which  the  rents  of  the  hereditaments  directed 
to  be  purchased  therewith  would,  if  such  purchase  were  made,  be 
subject ;  But  I  direct  that  no  such  purchase  or  investment  as 
aforesaid  shall  be  made  while  there  shall  be  any  person  entitled 
as  beneficial  tenant  for  life  or  tenant  in  tail  in  possession  under  the 
limitations  herein  contained  and  of  the  age  of  twenty-one  years, 
without  the  previous  consent  in  writing  of  such  person ;  And 
inasmuch  as  the  limitations  hereinbefore  contained  concerning 
my  freehold  hereditaments  are  not  in  all  respects  the  same,  I 
DIRECT  that  distinct  sales,  exchanges,  purchases  and  invest- 
ments shall  be  made,  so  that  the  several  estates  or  funds 
differently  settled  may  be  readily  ascertainable.  Provided  Proviso  re. 
ALSO,  that  every  person  having  a  surname  or  arms  different  sons  entitled 
from  the  surname  or  arms  hereinafter  required  to  be  used,  who  limitations  to 
shall  be  entitled  in  possession  as  beneficial  tenant  for  life  or  in  tator's  name 
tail  under  the  limitations  herein  contained  and  not  be  a  married  ^^  *'™*' 
woman,  or  who  shall  marry  any  female  becoming  so  entitled 
otherwise  than  for  her  separate  use,  shall,  as  to  every  such 
tenant,  within  eighteen  calendar  months  after  he  or  she  shall 
become  entitled  in  possession,  if  of  the  age  of  twenty -one  years, 
or,  if  not,  within  eighteen  calendar  months  aftei*  attaining  that 
age,  and  as  to  every  such  husband  within  eighteen  calendar 
months  after  his  wife  shall  become  entitled  in  possession  or  be 
married  to  him,  whichever  shall  last  happen,  assume  and  use, 
under  the  sanction  of  an  Act  of  Parliament  or  licence  from  the 
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Crown,  or  otherwise,  my  surname  of ,  either  alone  or  in 

addition  to  his  or  her  usual  surname  (but  so  that  the  name  of 

shall  be  the  last  and  principal  name),  also  the  arms  of 

quartered  with  his  or  her  family  arms,  and  shall  thence- 


forth use  the  same  surname  and  arms  accordingly ;  And  that 
every  person  excluded,  by  reason  of  his  or  her  already  bearing 
the  surname  and  arms  aforesaid,  from  the  operation  of  the 
requisitions  aforesaid,  shall  continue  the  use  of  such  sur- 
name and  arms ;  And  that,  in  case  of  neglect  or  refusal  (e) 


Susgestions 
as  to  framing 
clauses  in- 
joining  the 
use  of  a  name 
and  amis,  &c. 


Clause  In- 
jolning  resi- 
dence. 


Conditions  of 
a  recurring 
uatnre. 


{e)  The  points  chiefly  to  be  attended  to  in  framing  clauses  of  this  nature 
are : — First,  to  describe  with  explicitness  and  precision  the  act  or  event 
contemplated  by  the  testator.  For  instance  (by  way  of  selecting  a  few 
examples  of  frequent  occurrence),  where  a  name  is  to  be  assumed,  it  should 
be  shown  whether  the  authority  of  the  royal  licence  or  an  Act  of  Parlia- 
ment is  to  be  obtained,  or  the  clause  will  be  satisfied  by  an  assumption  of 
the  name  without  any  such  sanction  (Co.  Litt.  3  a. ;  Davies  v.  Lowndes, 
1  Bing.  N.  C.  618;  4  Id.  478,  5  Id.  161  ;  Leigh  v.  Leigh,  15  Ves.  92): 
and  whether  a  person  who  has  previously  so  assumed  it,  is  to  be  considered 
as  exempt  from  an  injunction  which  was  imposed  exclusively  on  persons 
not  bearing  the  name  (Z>oe  v.  Yates,  5  B.  &  Al.  544 ;  Hawkins  v.  Lus- 
combe,  2  Sw.  375).  See  also  Woodhouse  v.  Herrick  (1  K.  &  J.  352) ; 
Langdale  v.  Briggs  (3  S.  &  G.  255;  4  W.  R.  703);  Blagrove  v.  Brad- 
shaw  (4  Drew.  230)  ;  Re  Catfs  Trusts  (2  H.  &  M.  46).  Where  a  testator 
prescribes  the  mode  by  which  the  name  is  to  be  assumed,  of  course  no  other 
mode  may  be  substituted  for  it ;  but  a  royal  licence  or  an  Act  of  Parliament 
is  not  necessary  for  adopting  a  new  surname  ;  a  voluntary  assumption  (if 
made  for  no  fraudulent  purpose)  is  sufficient  (Falconer  on  Surnames ;  3 
Dav.  Conv.  by  Waley,  280—284 ;  4  Id.  p.  339) ;  and  in  the  absence  of  any 
express  stipulation  or  requirement  by  the  testator,  it  is  apprehended  that  a 
person  voluntarily  assuming  the  name  within  a  reasonable  time  satisfies 
the  condition  imposed  on  him,  and  that  the  words  "  bearing  the  surname" 
are  satisfied  by  a  de  facto  bearing  of  that  name.  See  also,  on  clauses  of 
this  kind,  Peachey  on  Settlements,  964 ;  and,  as  to  the  custody  of  a  deed 
of  grant  of  arms  from  the  Herald's  College,  see  Stubs  v.  Stubs  ( 1  H.  &  C. 
257).  Again,  if  the  clause  iujoins  residence,  it  ought  to  appear  what 
length  of  continuous  or  occasional  occupation  is  to  be  deemed  sufficient. 
See  Dunne  v.  Dunne  (7  D.  M.  &  G.  207) ;  Walcot  v.  Botfield{Ksiy,  534); 
Wynn^  v.  Fletcher  (24  Be.  430) ;  Maclaren  v.  Stainton  (4  Jur.,  N.  S. 
199) ;  Rabbeth  v.  Squire  (4  De  G.  &  J.  393)  ;  Parker  v.  Parher  (1 N.  R. 
508).  And  if  the  object  be  to  confine  the  appropriation  of  the  property  to 
the  personal  enjoyment  of  the  devisee,  the  clause  should  be  expressly 
extended  to  alienations  by  operation  of  law.  Secondly,  in  cases  where  the 
act  or  event  is  of  a  recurring  nature,  and  with  reference  to  a  series  of  limi- 
tations, and  it  is  the  intention  of  the  framer  of  the  instrument  to  subject 
the  estate  of  every  person  taking  under  the  limitations  to  the  performance 
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to  comply  with  all  or  any  of  the  requisitions  of  this  proviso,        — 

the  estate  or  estates  hereby  limited  for  the  life  of  the  person, 

of  the  act,  or  the  happening  of  the  event,  such  intention  should  be  made  Conditions, 
very  clear  by  express  provision,  lest  it  should  be  contended,  that,  by  the  act      '*"™8. 
having  been  once  performed,  or  the  event  having  once  happened,  the 
persons  taking  under  the  later  limitations  are  exempt  from  the  conse- 
quences incident  to  the  recurrence  of  the  event,  or  to  the  non-performance 
by  them  of  the  act.     In  the  Earl  of  Scariorongh''s  case  it  was  contended 
(though  unsuccessfully)  that  the  descent  of  the  earldom  and  the  shifting  of 
the  estate  having  once  happened,  the  use  for  again  shifting  the  estate  on  a 
second  descent  was  nugatory,  its  power  having  been  exhausted  by  one 
operation  ;  much  use  was  made  of  an  argument  derived  from  the  different 
modes  in  which  the  clause  imposing  the  necessity  of  taking  the  name  and 
arms  of  the  Savile  family,  and  the  clause  shifting  the  estate  on  the  descent 
of  the  earldom,  were  framed ;  the  former  having  been  framed  so  as  clearly 
to  injoin  the  necessity  of  complying  with  the  clause  toties  quoties,  the 
latter  expressing  that  necessity  with  less  clearness  (^Earl  of  Scarborough 
T.  Savile,  3  A.  &  E.  2 ;  ib.  897).     Thirdly,  it  should  be  shown  distinctly  Conditions 
whether  the  prescribed  act  or  event  is  to  be  in  the  nature  of  a  condition  g^^uen""^ 
precedent  or  a  condition  subsequent ;  in  other  words,  whether  the  perform- 
ance or  happening  is  to  precede  the  vesting,  or  the  non-performance  or 
non-happening  is  to  devest  an  interest  antecedently  vested.     FouHhlij,  it  Time  allowed 
should  be  stated  whether  the  whole  duration  of  life,  or  any  and  what  less  ance  of  condi- 
period,  is  to  be  allowed  for  performance,  and  whether  any  and  what  notice  tion. 
is  to  be  given  to  the  devisee.     The  rule  as  to  notice  is,  that,  where  the 
devisee  on  whom  the  condition  is  imposed  is  the  testator's  heir,  the  devisee 
over  is  bound  to  apprise  him  of  the  condition,  but  not  otherwise  {Doe  v. 
Beauclerh,  11  Ea.  657,  662).     Fifthly,  the  clause  should  point  out  the  Destination 
precise  destination  of  the  property  in  the  event  of  non-compliance,  show-  |^  n J°(^m-^'' 
ing  clearly,  if  there  are  remainders  limited  to  the  issue  of  the  offending  Pliance. 
party,  whether  they  are   or  are  not  to  be  involved  in  the  forfeiture. 
Sixthly,  if  the  clause  is  of  a  nature  to  require  the  concurrence  of  a  third  Compliance 
person,  as,  for  instance,  marrying  wich  consent,  &c.,  or  living  in  the  service  ''"P'**'  '^* 
of  another,  &c. :  then  it  ought  to  be  shown  what  is  to  be  the  result  of  com- 
pliance becoming  impracticable  by  the  death  or  lunacy  of  such  third  person. 
No  one  acquainted  with  our  Keports  will  require  to  be  informed  that 
questions  such  as  these  have  been  productive  of  much  litigation. 

No  precise  form  of  expression  is  required  to  attach  conditions  to  the  Conditions, 
enjoyment  of  gifts  conferred  by  will :  any  words  which  show  the  intention 
of  the  testator  are  sufficient  for  the  purpose.     The  difficulty,  generally,  is  Precedent  or 
to  determine  whether  the  condition  is  intended  to  be  precedent  or  subse-  *"  sequen  . 
quent ;  in  other  words,  whether  the  condition  is  to  be  fulfilled  before  any 
estate  vests  in  the  donee,  or  the  non-fulfilment  of  the  condition  is  to  cause 
the  detei-mination  of  an  estate  previously  vested :  whether,  in  fact,  the  con- 
dition is  imposed  on  the  acquisition  of  the  property,  or  only  on  its  reten- 
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—       or,  as  the  case  may  be,  the  estate  tail  hereby  limited  to  the 
person  or  ancestor  of  the  person,  who  or  whose  husband  shall 
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tion.  See  instances  of  conditions  precedent  and  subsequent  collected  in  2 
Jarm.  Wills,  ch.  27. 

As  regards  real  estate,  when  a  condition  precedent  cannot  be  fulfilled, 
owing  to  its  actual  impossibility  or  its  illegality,  the  estate  fails  :  but  if  a 
condition  subsequent  become  impossible  or  is  illegal,  the  estate  is  absolute. 
(But  see  2  Jarm.  Wills,  10,  and  post,  p.  397,  as  to  the  case  where  there  is 
a  gift  over  on  non-performance  of  the  condition.) 

As  regards  personal  estate,  no  distinction  is  recognized  between  a  prece- 
dent and  subsequent  condition.  Where  a  condition  attached  to  a  legacy  is 
impossible,  the  general  rule  is,  that  the  gift  vests  absolutely  and  uncondi- 
tionally ;  subject,  however,  to  exceptions  in  the  cases,  (1)  where  the  fulfil- 
ment  of  the  condition  is  the  sole  motive  of  the  gift,  (2)  where  the  impossi- 
bility was  not  known  to  the  testator  when  he  imposed  the  condition,  and 
(3 )  where  the  condition,  originally  possible,  has  become  impossible  by  the 
act  of  God.  If  the  condition  be  void  by  reason  of  its  involving  a  malum 
proh'ibitum,  the  bequest  is  absolute ;  but  if  the  condition  involve  a  malum 
in  se,  the  gift  itself  is  void. 

That  a  contingent  gift  or  interest  has  a  real  existence,  and  is  capable,  as 
much  as  a  vested  estate  or  interest,  of  being  operated  upon  by  a  condition 
subsequent,  and  of  being  made  to  cease  and  become  void,  see  Egerton  v. 
BroTVnlon)  (4  H.  L.  C.  1). 

Conditions  or  restraints  inconsistent  with  and  repugnant  to  estates  or  in- 
terests to  which  they  are  annexed  are  absolutely  void.  Thus,  where  there 
is  an  absolute  devise  or  bequest  of  real  or  personal  property,  followed  by  a 
gift  over  in  the  event  of  the  donee  dying  intestate,  the  gift  over  is  repug- 
nant, and  consequently  void  {Barton  v.  Barton^  3  K.  &  J.  512  ;  Holmes 
V.  Godson,  8  D.  M.  &  G.  152 ;  6-ulliver  v.  Vaux,  lb.  167,  n. ;  Weale  v. 
OUive,  32  Be.  421).  See  Bradley  v.  Peixoto  and  the  notes  thereto  in 
Tud.  L.  C.  R.  P.  858—875. 

In  various  points  of  view  it  is  important  that  conditions  precedent  and 
subsequent  should  be  accurately  distinguished.  In  regard  to  estates  tail, 
the  efficiency  of  the  restriction  depends  entirely  on  the  distinction ;  for,  if 
it  is  subsequent,  the  devisee  may,  at  any  time  before  the  actual  devesting 
of  the  estate,  defeat  the  limitation  over  by  an  inrolled  conveyance  (now 
substituted  for  a  common  recovery),  which  would  have  the  effect  of  destroy- 
ing all  executory  limitations  ulterior  to  and  engrafted  on  the  estate  tail 
{Rohinson  v.  Comyns,  Ca.  t.  Talb.  165  ;  Gulliver  v.  Ashhy,  4  Bur.  1929 ; 
1  W.  Bl.  607 ;  Doe  v.  Beauclerk,  11  Ea.  657;  Mony penny  v.  Bering,  2 
D.  M.  &  G.  145.  And  see  Butler's  Feame,  254,  e).  An  estate  tail,  there- 
fore, to  which  a  conditional  limitation  is  intended  to  be  annexed,  ought, 
when  possible,  to  be  so  framed,  that  it  shall  not  vest  in  the  devisee  until 
performance ;  and  if  it  be  meant  that  the  devisee  in  tail  shall  have  the  en- 
joyment of  the  lands  antecedently  to  the  performance  of  the  condition,  a 
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be  guilty  of  such  neglect  or  refusal,  shall  cease,  and  the  subse-        — 

quent  limitations  be  accelerated,  yet  so  that  if  all  or  any  of  the 

precedent  estate  for  years  should  be  carved  out,  determinable  on  perform- 
ance, or  at  the  expiration  of  the  period  within  which  only  performance  can 
occur. 

Where  the  condition  which  is  to  precede  the  vesting  of  an  estate  is  of  a  Condition 
nature  to  require  for  its  performance  the  co-operation  of  a  third  person,  quiring'co- 

the  mere  performance  by  the  devisee  of  his  part  of  the  condition  will  not  operation  of 

~  .         .  .^  ,       ,  .  others, 

give  effect  to  the  devise,  since  a  testator  may,  if  he  chooses,  give  one  person 

an  estate  in  case  another  does  a  certain  act,  and  not  otherwise  ;  and,  if  he 
has  so  intimated  his  intention,  nothing  less  than  a  full  compliance  with  the 
prescribed  condition  can  entitle  the  devisee.  Thus,  if  lands  are  devised  to 
A.  in  fee  when  he  shall  attain  the  age  of  twenty-one  years,  in  case,  before 
that  event,  he  shall  marry  B.,  although  B.  should  die  in  childhood,  or 
marry  Z.,  or  refuse  to  marry  A.  after  overtures  from  him,  the  estate  never- 
theless would  not  vest  (^Lord  Falkland  v.  Bertie,  2  Ver.  333 ;  1  Salk.  231 ; 
Roundel  v.  Ourrer,  2  Br.  C.  67).  On  the  other  hand,^if  lands  were  devised 
to  A.  in  fee,  with  a  proviso,  that,  unless  A.  before  the  age  of  twenty-one 
should  marry  B.,  then  his  estate  should  cease ;  if  the  marriage  were  pre- 
vented by  the  means  before  suggested,  A.'s  estate  would  become  absolute 
{Thomas  v.  Howell,  1  Salk.  170;  AislaUe  v.  Rice,  3  Mad.  256),  So,  if 
the  condition  were,  that  the  devisee  should  dispose  of  part  of  the  lands  for 
an  illegal  purpose,  as  to  a  charity,  the  condition  (which  is  necessarily  sub- 
sequent, since  its  performance  requires  that  the  devisee  should  have  the 
estate)  would  be  void  and  the  estate  absolute  {Poor  v.  Mial,  6  Mad.  32; 
Ridgway  v.  Woodhouse,  7  Be.  437  ;  see  also  Wright  v.  Wilkin,  2  B.  &  S. 
232).  And  where  a  legacy  was  given  to  a  married  woman,  upon  condition 
that  she,  within  twelve  months,  conveyed  an  estate  held  by  her  for  her 
separate  use,  with  a  clause  against  anticipation,  it  was  held,  that  the  Court 
had  no  power  to  interfere  with  this  prohibition,  for  the  purpose  of  enabling 
the  married  woman  to  comply  with  the  condition,  and  the  legacy  therefore 
failed  {Robinson  v.  Wheelwright,  6  D.  M.  &  G.  535). 

It  should  seem  that  the  doctrine  stated  to  be  applicable  to  conditions  where  estate 
subsequent  becoming  impossible  to  be  performed,  does  not  obtain  where  over  on  non- 
the  estate  is  devised  over  on  non-performance  ;  in  which  case  to  hold  that  performance, 
the  estate  of  the  first  devisee  had  become  absolute,  would  be  to  adjudge  that 
the  estate  of  the  second  and  substituted  devisee  had  failed,  notwithstanding 
the  happening  of  the  event  on  which  it  was  expressly  given,  which  seems 
to  be  an  unfair  and  unauthorized  interference  with  the  rights  of  the  respec- 
tive objects  of  the  testator's  bounty,  and  an  undue  curtailment  of  the  tes- 
tamentary power. 

Hence  has  arisen  the  important  difference,  existing  in  many  instances,  Effect  of  a 
between  the  effect  of  a  condition  which  is  accompanied  by  a  devise  or  Imich'of  °" 
bequest  over,  and  one  that  is  not  so  accompanied.     Thus,  it  is  clear  that  condition, 
where  real  or  personal  estate  is  given  to  a  person  in  case  he  shall  execute  a 
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—        uses  limited  to  the  issue  of  a  tenant  for  life  whose  estate  shall 
so  cease  shall  be  contingent,  a  limitation  to  the  use  of  the  said 

Condition,       release,  or  shall  not  dispute  the  will,  or  shall  do  or  decline  to  do  any  other 

non-com-         prescribed  act,  and  in  default  the  property  is  given  over,  such  ulterior  devise 

pllance.  qj.  bequest  will  take  effect,  whatever  may  be  the  nature  of  the  property,  or 

of  the  act  which  is  injoined  or  prohibited.     (See  Cleaver  v.  Spitrling,  2  P. 

W.  526;  Simpson  v.  Vicherts,  14  Ves.  341;  Tulk  v.  Houlditch,  1  V.  &  B. 

248;  Burgess  v.  Robinson,  1  Mad.  172,  3  Mer.  7;   Cooke  v.  Turner,  14 

Sim.  493 ;   Coohe  v.  Cholmondeley ,  2  M'N.  &  G.  18  ;  Re  Dickson's  Trust, 

1  Sim.,  N.  S.  37 ;  Davis  v.  Angel,  31  Be.  223,  10  W.  R.  722). 

Equitable  Where  there  is  no  devise  or  bequest  over,  and  the  condition  is  of  a  nature 

forfeititfer*     to  admit  of  compensation  being  made,  equity  will,  on  subsequent  perform- 

'^''!?J***'^  ^  ance,  relieve  against  a  forfeitm-e  incurred.     Where  lands  of  inheritance  are 
no  gift  over.        .  .... 

given  upon  condition  that  the  devisee  pay  a  sum  of  money  within  a  definite 

period,  and,  the  money  not  being  paid,  the  heir  enters  for  a  breach  of  the 
condition,  a  Court  of  Equity  will,  notvrithstanding  the  lapse  of  the  pre- 
scribed period  of  performance,  restore  the  estate  to  the  devisee  upon  pay- 
ment of  principal,  interest  and  costs  {Salmon  v.  Vaux,  Toth.  105 ;  Under- 
wood V.  Swain,  1  Rep.  Ch.  161 ;  Barnardlston  v.  Fane,  2  Ver.  366 ; 
Grimston  v.  Lord  Bruce,  1  Salk.  156,  2  Ver.  594;  see  also  Wallis  v. 
Crimes,  1  Ch.  Cas.  89).  And  this  species  of  relief  has  been  extended  to 
cases  less  palpably  admitting  of  after-satisfaction,  as  in  Cage  v.  Russel  (2 
Ven.  352),  where  a  testatrix  had  devised  lands  to  her  executors  to  pay 
500Z.  out  of  them  to  her  son  at  the  age  of  twenty-one,  provided  that,  if  his 
father  did  not  execute  a  certain  release  to  the  executors,  then  the  gift  of 
the  500Z.  to  the  son  should  be  void,  and  the  money  should  go  to  the  execu- 
tors ;  a  release  was  tendered  to  the  father  (see  Williams  v.  Knipe,  5  Be. 
273,  as  to  the  proper  course  to  pursue),  who  refused  to  execute  it,  but  he 
afterwards  offering  to  do  so,  the  legacy  was  decreed  to  be  paid  to  the  son ; 
the  Lord  Chancellor  distinguishing  this  case  from  a  condition  requiring 
marriage  with  consent,  which  did  not  admit  of  after-satisfaction. 

In  Cage  v.  Russel  no  time  was  prescribed  by  the  testator  for  the  execution 
of  the  release,  but,  according  to  subsequent  cases,  even  this  circumstance 
would  not  have  excluded  equitable  relief.  Thus,  in  Taylor  v.  Popham  (1 
Br.  C.  168),  a  testator  gave  to  A.  an  annuity  of  600Z.  on  condition  that  he 
should,  within  three  months,  execute  a  release  of  all  demands  on  the 
testator's  estate ;  the  residuary  legatee  filed  a  bill  against  the  annuitant, 
alleging  that  a  release  had  been  tendered  and  refused,  and  insisting  that 
the  annuity  was  forfeited ;  the  annuitant,  on  the  other  hand,  insisted  on  his 
right  to  release  at  any  time.  Lord  Thurlo7v  declared  the  rule  to  be,  that, 
if  the  Court  can  put  the  parties  in  the  same  situation  as  if  the  condition 
had  been  performed,  it  will  never  suffer  a  forfeiture  to  attach ;  he  con- 
sidered' that  the  release  which  had  been  tendered  had  been  properly  refused, 
as  it  extended  to  other  annuities  given  by  the  testator  to  the  legatee,  which 
ought  not  to  have  been  included  :  it  was,  therefore,  referred  to  the  Master 
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[^third  set  of  trustees,  for  general  purposes'],  their  executors  and        — 

administrators,  for  the  life  of  such  tenant,  sliall  spring  up  and 

to  prepare  a  proper  release,  which  was  done ;  but  the  legatee  still  refusing  Conditions, 
to  execute  it,  a  decree  was  made  absolutely  excluding  him  from  the  annuity  ugf. 
of  6001.  In  this  case  the  absence  of  an  express  bequest  over  was  not  the 
avowed  ground  of  determination,  but  it  formed  that  of  the  next  two  cases. 
Thus,  in  Sinqison  v.  Vickers  (14  Ves.  341),  a  testator  bequeathed  1,000Z., 
to  be  paid  within  six  calendar  months  after  his  decease,  to  his  brother  M., 
upon  his  then  executing  to  the  executrix  a  release  of  all  claims  and 
demands ;  and  if  he  refused  or  declined  to  do  so,  the  testator  revoked  the 
bequest,  appointing  his  sister  E.  sole  executrix  :  M.  did  not  give  the  release 
within  the  time  prescribed ;  and  yet  he  was  held  to  be  entitled  to  the  legacy, 
upon  his  subsequently  releasing  all  demands.  So,  in  Hollinrake  v.  Lister 
( 1  Rus.  500),  where  a  testator  forgave  to  a  debtor  all  his  demands,  on  con- 
dition that  within  two  months  after  his  decease  he  signed  a  release  of  all 
his  claims  to  the  property  which  the  testator  had  given  to  the  debtor's 
wife ;  and  the  testator  directed  his  executors  to  release  the  debtor  if  he 
signed  such  release,  but  not  otherwise  ;  no  release  was  executed  by  the 
debtor,  a  doubt  being  raised  whether  it  ought  to  be  made  in  favour  of  his 
wife  or  of  the  testator's  estate.  Lord  Gifford,  M.  R.,  was  of  opinion  that 
the  release  should  be  in  favour  of  the  wife ;  and,  on  the  authority  of 
Taylor  v.  PopTiam  {nh'i  snp.'),  held,  that,  as  the  condition  was  not  accom- 
panied by  a  bequest  over  in  default,  the  Court  would  relieve  against  the 
forfeiture.  The  executors,  therefore,  were  decreed  to  execute  to  the  debtor 
a  release  from  the  testator's  demands  on  his  making  a  settlement  in  favour 
of  his  %vife  of  the  estate  in  question. 

If  the  devisee's  or  legatee's  title  to  equitable  relief  is  to  depend  simply  what 
on  the  fact  of  the  absence  of  a  devise  or  bequest  over,  the  question  is  ^[1^°^^     * 
reduced  within  a  very  narrow  compass ;  it  would  merely  be  necessary  to 
ascertain  what  amounted  to  such  a  devise  or  bequest ;  in  reference  to  which 
it  is  to  be  observed,  that,  although  in  Cage  v.  Mussel  {ante,  p.  398),  it 
appears  to  have  been  considered  that  a  direction  that  a  sum  of  money, 
which  was  to  be  raised  by  the  executors,  should,  on  breach  of  the  condi- 
tion, go  to  the  executors,  was  not  a  bequest  over,  because  no  more  than  the 
law  implied  ;  yet  in  more  recent  cases  a  direction  that  the  legacy  shall  fall 
into  the  residue  has  been  treated  as  having  the  operation  of  an  express 
bequest  over  ( Wheeler  v.  Bingham,,  3  Atk.  364 ;  Lloyd  v.  Branton,  3 
Mer.  108).    It  is  clear,  however,  that  a  devise  or  bequest  over  will  not  be  Gift  over 
supplied  in  order  to  render  a  condition  effective.     Therefore,  where  a  tes-  rjmred  ''* 
tator  had  devised  a  certain  estate  to  A.  for  life ;  remainder  to  the  heirs 
male  of  the  body  of  B. ;  remainder  to  the  heirs  male  of  the  body  of  C. ; 
adding  a  proviso  and  condition,  that  the  persons  to  whom  the  estate  should 
come  should  then  change  their  names  and  take  the  testator's :  one  of  the 
points  decided  was,  that  this  condition,  which  was  held  to  be  a  condition 
subsequent,  conferred  on  the  devisee  in  remainder  no  title  to  enter  on  the 
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immediately  precede  tlie  use  or  uses  from  time  to  time  in  con- 
tingencj,  Upon  trust  to  preserve  the  same,  but  to  peiTait  the 
rents  and  profits  to  be  received  and  enjoyed  by  the  person  or 
persons  from  time  to  time  entitled  to  the  first  vested  remainder 
for  the  time  being  therein  (y*).     And  I  declare  that,  on  the 


Conditions, 

equitable 

rellet 


Cases  in 
which  equity 
exacted  a 
strict  com- 
pliance with 
conditions. 


Name  and 
anns  clause, 
its  operation 
in  a  given 
case. 


breach,  there  being  no  express  devise  over  in  that  event  (  Gulliver  v.  Ashhy, 
IW.  Bl.  607;  4  Bur.  1929).  After  all,  however,  legatees  must  not  presume 
too  confidently  on  their  licence  to  disregard  conditions  which  are  not  en- 
forced by  a  bequest  over ;  since  the  cases  do  not  very  precisely  define  the 
limits  of  the  doctrine. 

Probably  the  Courts  would  distinguish  between  a  condition  whose  per- 
formance is  in  the  nature  of  a  personal  qualification,  such  as  that  of  pre- 
ferring a  claim  in  a  prescribed  manner  or  time,  and  one  involving  a  col- 
lateral act  admitting  of  after-performance,  such  as  the  execution  of  a 
release.  Such  a  distinction  is  suggested  by  Tulk  v.  Houlditch  (1  V.  &  B. 
248,  259),  and  Burgess  v.  Robinson  (1  Mad.  172,  3  Mer.  7),  where,  though 
there  were  express  bequests  over,  yet  the  decisions  appear  to  have  been  made 
on  grounds  independent  of  this  fact,  and  which  seem  to  countenance  the 
distinction  in  question.  See  also  Doe  v.  LaTteman  (2  B.  &  Ad.  30) ; 
Woods  V.  Townley  (11  Ha.  319)  ;  Priestley  v.  Holgate  (3  K.  &  J.  286) ; 
Re  Arrowsmith's  Trusts  (2  D.  F.  &  J.  474).  It  ought  to  be  observed, 
that,  in  the  case  of  Simpson  v.  Vickers  {ante,  p.  399),  where  an  estate  was 
held  to  be  irrevocably  fixed  in  an  executory  devisee  on  the  default  of  a 
prior  devisee  to  execute  a  release  within  the  prescribed  time,  it  was  con- 
tended, on  the  authority  of  The  Earl  of  Northumberland  v.  The  Earl  of 
Aylesford  (Amh.  540),  that  the  devisee,  by  entering  into  possession  of  the 
devised  estate,  had,  according  to  the  doctrine  of  election,  bound  himself  to 
execute,  and  was  therefore  to  be  considered  as  having  executed,  the  release ; 
but  Sir  W.  Grant  considered  that,  as  the  devisee  was  heir,  and  entered  in 
that  character,  contesting  the  will,  the  case  did  not  apply ;  besides  which, 
he  was  of  opinion  that  its  authority  was  shaken  by  Lord  Beaulieu  v.  Lord 
Cardigan  (Amb.  533,  S.  C.  nom.  Ikilte  of  Montague  v.  Lord  Beaulieu,  3 
Br,  P.  277),  where  the  House  of  Lords,  reversing  a  decree  of  Lord  North- 
ington  made  upon  grounds  similar  to  those  of  the  former  case,  held,  that 
a  devise  over,  which  was  limited  to  arise  on  the  previous  devisee  not  suffer- 
ing a  common  recovery,  within  a  defined  period,  of  certain  estates,  of  which 
he  was  tenant  in  tail,  to  prescribed  uses,  took  effect,  on  account  of  the 
devisee's  non-compliance  with  the  condition. 

(/)  Thus,  if  the  estate  stood  limited  to  A.  for  life,  remainder  to  B.,  his 
first  son,  in  tail,  with  remainder  to  trustees  for  A.'s  life  to  preserve  con- 
tingent remainders,  with  remainder  to  the  unborn  sons  of  A.  successively  in 
tail,  remainder  to  C.  for  life,  &c.,  and  the  life  estate  of  A.  determined  under 
the  proviso,  the  lands  would,  by  force  of  the  proviso,  become  limited  to  B. 
in  tail,  remainder  to  trustees  during  the  life  of  A.  to  preserve  contingent 
remainders,  remainder  to  the  unborn  sons  successively  in  tail,  remainder  to 
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cesser  of  the  estate  of  a  female  tenant  for  life,  whose  husband        — 
shall  so  neglect  or  refuse  as  aforesaid,  any  appointment  or  ap- 
pointments of  a  life  estate  or  rent-charge  made  or  to  be  made 
by  her  in  his  favour,  in  exercise  of  the  power  hereinbefore  given 
to  her,  shall  be  void.     I  devise  the  copyhold  tenements  and  Devise  of 

•   11  1  1     copyhold 

hereditaments  to  which  I  may  be  entitled  at  my  decease  to  such  estates  by  re- 
of  the  uses  and  subject  to  such  of  the  provisions  hereinbefore  limitations  of 
contained  concerning  my  freehold  hereditaments  hereinbefore  estates. 
devised,  as  are  posterior  to  the  limitation  of  the  said  term  of 
five  hundred  years,  except  the  clause  declaring  life  estates  to  be 
unimpeachable  for  waste,  and  subject  to  a  prohibition  against 
exercising  the  power  of  leasing  without  licence  of  the  lord,  f  Or,  [Another 

T  1     1  T  1    1  T  m  form.] 

1  DEVISE  my  copyhold  tenements  and  hereditaments  lo  the 
USE  of  the  said  (third  set  of  trustees,  for  general  purposes), 
their  heirs  and  assigns,  upon  such  trusts,  and  subject  to  such 
provisions,  as  shall  correspond,  as  nearly  as  the  difference  of 
tenure  will  permit,  with  the  uses  and  provisions  hereinbefore 
contained  concerning  my  freehold  hereditaments  hereinbefore 
devised  posterior  to  the  limitation  of  the  said  term  of  five  hun- 
dred years.]  I  devise  and  bequeath  the  leasehold  tenements  Devise  of 
to  which  I  may  be  entitled  at  my  decease,  whether  held  for  tates  for  lives 
lives  or  for  years,  absolute  or  determinable  {g),  unto  the  said  toist^S^to" 

C,  &c. ;  and  if  B.  were  to  die  in  the  lifetime  of  A.,  and  before  the  bu-th  of  Name  and 
another  son  of  A.,  without  issue  and  without  barring  the  remainders,  the  *™^  clause, 
rents  would  be  payable  to  C,  as  the  next  vested  remainderman,  during  the 
suspense  of  the  contingent  remainders  to  the  unborn  sons  of  A.  It  seems 
proper  that  the  legal  freehold  of  the  trustees  should  be  postponed  to  the 
vested  estate  tail  of  B.,  and  "immediately  precede"  the  contingent  re- 
mainders to  be  supported,  though  in  general  it  is  made  to  over-ride  all  the 
remainders  to  the  issue  of  the  tenant  for  life,  whether  vested  or  con- 
tingent. 

((jr)  By  the  8th  section  of  Lord  CranwortVs  Act,  23  &  24  Vict.  c.  145,  23  &  24  vict. 
it  is  enacted,  that  "  it  shall  be  lawful  for  any  trustees  of  any  leaseholds  for  ^-  ^^^'  ^^'  8> 
lives  or  years  which  are  renewable  from  time  to  time,  either  under  any  Renewal  of 
covenant  or  contract  or  by  custom  or  usual  practice,  if  they  shall  in  their  leases, 
discretion  think  fit,  and  it  shall  be  the  duty  of  such  trustees,  if  thereunto 
required  by  any  person  having  any  beneficial  interest,  present  or  future  or 
contingent,  in  such  leaseholds,  to  use  their  best  endeavours  to  obtain  from 
time  to  time  a  renewed  lease  of  the  same  hereditaments  on  the  accustomed 
and  reasonable  terms,  and  for  that  purpose  it  shall  be  lawful  for  any  such 
trustees  from  time  to  time  to  make  or  concur  in  making  such  surrender  of 
the  lease  for  the  time  being  subsisting,  and  to  do  all  such  other  acts  as 
W.  D  D 
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[third  set  of  trustees,  for  general  purposes'],  their  executors, 
admiuistrators  and  assigns,  Upon  trust,  out  of  the  rents  and 
profits  thereof,  or  by  raising  money  on  mortgage  thereof,  to  pay 
the  rents  and  perform  the  covenants  subject  to  which  the  same 
tenements  are  respectively  hekl,  and  to  renew,  at  the  usual 
periods,  the  leases  of  such  of  the  same  tenements  as  shall  be 
or  have  been  held  under  leases  usually  renewed ;  And,  subject 
thereto.  Upon  trust  to  permit  the  same  tenements  to  be  en- 
joyed, as  nearly  as  the  difference  of  tenure  will  allow,  according 
to  the  limitations  and  provisions  hereinbefore  contained  con- 
cerning my  freehold  estates  hereinbefore  devised,  posterior  to 
the  limitation  of  the  said  term  of  five  hundred  years,  but  so  that 
my  leasehold  tenements  held  for  years  shall  be  subject  to  an 
executory  limitation  over  on  the  death  of  any  tenant  in  tail  by 
purchase  of  my  freehold  hereditaments  under  the  age  of  twenty- 
one  years,  without  leaving  issue  in  tail  living  at  his  or  her 
death,  to  or  in  favour  of  the  person  or  persons  entitled  under 
the  subsequent  limitations,  according  to  the  tenour  of  such  limi- 
tations (h).     I  DIRECT  that  the  library  of  books,  with  the  book 


Renewal  of 


23  &  24  Vlct. 
c.  146. 


The  Act  does 
not  extend  to 
copyholds  for 
lives. 


Heirlooms ; 
chattels  to  go 
with  free- 
holds ;  vest- 
ing clause. 


shall  be  requisite  in  that  behalf :  but  this  section  is  not  to  apply  to  any 
case  where,  by  the  terms  of  the  settlement  or  will  the  person  in  possession 
for  his  life  or  other  limited  interest  is  entitled  to  enjoy  the  same  without 
any  obligation  to  renew  the  lease  or  to  contribute  to  the  expense  of  renew- 
ing the  same."  And  by  the  9th  section,  the  persons  eflfecting  the  renewal 
are  authorized  to  pay  any  money  required  therefor  out  of  the  trust  moneys 
in  their  hands,  or  to  raise  the  same  by  mortgage  of  the  hereditaments  con- 
tained in  the  renewed  lease,  or  of  any  other  hereditaments  for  the  time 
being  subject  to  the  subsisting  uses  or  trusts  to  which  the  hereditaments 
comprised  in  the  renewed  lease  shall  be  subject. 

This  power  is  confined  to  leaseholds  and  does  not  extend  to  copyholds 
for  lives,  as  is  generally  the  case  with  the  corresponding  clause  inserted  in 
settlements.  See  also  the  sections  criticised,  with  reference  to  the  mode  in 
which  the  expense  of  renewal  is  to  be  borne,  in  3  Dav.  Conv.  by  Waley, 
512 — 514;  the  conclusion  arrived  at  by  the  learned  author  is  that,  "on 
the  whole,  the  renewal  clauses  in  the  Act  are  less  satisfactory  and  less  clear 
in  their  operation  than  those  which  it  has  been  the  practice  to  insert  in 
settlements." 

(Ji)  The  form  commonly  used  merely  provides  negatively  that  the 
chattels  real  shall  not  vest  absolutely  in  a  tenant  in  tail,  unless  he  shall 
attain  twenty-one  or  die  under  that  age  leaving  issue  in  tail ;  but  it  seems 
more  correct  to  devest  and  limit  them  over  in  express  terms  on  that  event 
(see  Rowland  v.  Morgan,  2  Ph.  764).    In  that  case  it  was  held  that  a 
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cases  and  appendages,  the  pictures  and  framed  prints,  and  the  ^.^^^.^g"^  ^^ 
statues,  marbles,  bronzes  and  other  articles  of  vertu  which  shall  be  enjoyed  as 

'  '  heirlooms, 

direction  annexed  to  a  bequest  of  chattels  that  they  shall  go  as  heirlooms,  Heirlooms, 
does  not  render  such  bequest  executory,  or  give  an  Equity  Court  any  power 
to  modify  the  legal  effect  of  the  bequest,  whatever  that  may  be.  It  seems 
to  be  established,  first,  that  an  assignment  or  bequest  of  personalty,  either 
immediate  or  by  way  of  trust  executed,  to  go  according  to  the  limitations 
of  real  estate,  vests  it  absolutely  in  the  first  tenant  in  tail  immediately 
upon  his  birth  (J,,  e.  the  first  tenant  in  tail  whose  estate  is  indefeasible,  and 
not  a  tenant  in  tail  whose  estate,  though  vested,  is  defeasible  by  the  coming 
into  existence  of  a  person  entitled,  under  the  will,  to  an  estate  prior  to  his, 
Hogg  V.  Jones,  32  Be.  45),  and  this,  whether  the  limitations  of  the  person- 
alty be  expressed  in  cxtenso,  or  created  by  reference  to  the  limitations  of 
the  real  estate.  Such  reference  may  be  effectually  made,  either  by  expressly 
saying  that  the  chattels  are  to  go  on  the  same  uses  as  the  real  estate,  or  by 
declaring  that  they  are  to  be  treated  as  heirlooms.  Secondly,  the  addition 
of  the  words  "  so  far  as  the  rules  of  law  and  equity  will  permit,"  and  the 
circumstance  also  of  the  legal  interest  being  left  in  executors  or  trustees, 
will  not  prevail  in  any  way  to  alter  the  general  rule,  or  to  render,  in  other 
words,  the  trust  executory  instead  of  executed  (  VangJian  v.  Burslem,  3  Br. 
C.  101 ;  Gosling  v.  Gosling,  L.  R.,  1  H.  L.  279).  Thirdly,  where  the 
trusts  are  executory,  there  has  been  considerable  difference  of  opinion  :  if 
the  law  can  be  considered  as  finally  settled  by  authority,  it  is  in  favour  of 
a  constraction  which  would  introduce  particular  conditions,  such  as  the 
attainment  of  twenty-one,  into  the  limitations  (^Countess  of  Lincoln  v. 
Duke  of  Nemcastle,  12  Ves.  218)  ;  and  see  Shelley  v.  Shelley  (L.  R.,  6  Eq. 
540).  Fourthly,  doubtful  words  tending  to  restrict  the  interest  in  the 
chattels  to  those  who  come  into  possession  of  the  real  estate  will  not  over- 
rule the  previous  canons  of  construction,  or  have  the  effect  of  suspending 
the  interest  until  the  time  when  possession  of  the  realty  is  obtained  (JFoley 
V.  Burnell,  1  Br.  C.  274  ;  Re  Johnson's  Trusts,  L.  R.,  2  Eq.  716).  See  the 
elaborate  judgments  of  Sir  W.  Page  Wood,  V.-C.,  in  Lord  Scarsdale  v. 
Curzon  (1  J.  &  H.  40) ;  Viscount  Holmesdale  v.  West  (L.  R.,  3  Eq.  474). 
And  in  order  to  deprive  a  tenant  in  tail  of  the  chattels  to  which,  on  coming 
into  the  actual  possession  of  the  real  estate  under  the  limitations  of  the 
will,  he  would,  according  to  the  above  rules,  be  entitled,  it  is  necessary  that 
his  exclusion  from  possession  of  the  realty  should  arise  from  some  act  or 
disposition  of  the  testator,  and  not  from  any  foreign  circumstance  (such  as 
the  execution  of  a  disentailing  deed)  over  which  the  testator  had  not  and 
could  not  have  control  {Hogg  v.  Jones,  32  Be.  45). 

As  to  the  necessity  for  a  limitation  over  on  the  death  of  any  tenant  in  gyt  overoa 
tail  "  by  pm-chase,"  see  1  Jarm.  Wills,  254,  2  lb.  548,  3  Dav.  Conv.  by  death  of  te- 
Waley,  497.    In  Gosling  v.   Gosling  personal  estate  was  bequeathed  to  "  by  pur- 
trustees  to  be  held  upon  the  trusts  declared  of  real  estate  strictly  settled,  '^^^^i 
with  a  proviso  that  the  personalty  should  "  not  vest  absolutely  in  any  tenant 
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^  — T        be  in  or  about  or  belonging  to  my  mansion-house  of at  my 

and  an  inven-  o     o        ^     ./  j 

tory  taken,  decease,  and  all  my  plate  and  jewels  there  and  elsewhere,  shall 
be  annexed  to  the  same  mansion-house  as  heirlooms,  to  be  en- 
joyed by  the  person  or  persons  for  the  time  being  beneficially 
entitled  to  the  same  mansion-house  under  the  limitations  here- 
inbefore contained,  but  so  that  such  heirlooms  shall  be  subject 
to  an  executory  limitation  over  on  the  death  of  each  tenant  in 
tail  by  purchase  under  the  age  of  twenty-one  years,  without 
leaving  issue  in  tail  living  at  his  or  her  death,  to  or  in  favour  of 


Heirlooms. 


— under  21, 
"  without 
leaving  Issue 
in  tall." 


in  tail,  unless  such  person  should  attain  the  age  of  twenty-one  years ;"  the 
Master  of  the  Eolls  held  ( 32  Be.  58),  that  the  proviso  was  an  integral  part 
of  the  gift ;  consequently  that  the  limitation  was  in  substance  to  the  first 
tenant  in  tail  (whether  by  purchase  or  descent)  who  should  attain  twenty- 
one,  and  therefore  was  void  for  remoteness ;  his  Honour  also  held,  that  the 
bequest  was  not  an  executory  trust.  But  this  decision  was  reversed  by 
Lord  Westbury  (1  D.  J.  &  S.  1),  on  the  ground  that  the  "tenant  in  tail" 
in  the  proviso  necessarily  referred  to  a  tenant  in  tail  of  the  realty,  who 
would,  under  the  trust  by  reference,  also  take  the  personalty,  and  therefore, 
as  the  personalty  could  not  descend,  the  "tenant  in  tail"  of  the  proviso 
was,  on  the  context,  to  be  read  and  construed  as  "  tenant  in  tail  by  pur- 
chase." This  decision  was  affirmed  by  the  House  of  Lords  (L.  R.,  1  H.  L. 
279),  but  depending  as  it  did  on  the  special  terms  and  dispositions  of  the 
particular  will,  is  (it  need  scarcely  be  mentioned)  not  to  be  regarded  as  an 
authority  for  the  general  omission  of  the  express  restriction  to  tenants  in 
tail  "  by  purchase."  See  also  4  Dav.  Conv.  by  Waley,  379  ;  HarHngton 
V.  Harrington  (L.  R.,  3  Ch.  564) ;  HolUmay  v.  Wehler  (6  Eq.  523). 

It  will  be  observed  that,  in  the  text,  the  chattels  real  (pp.  392,  402)  and 
heir-looms  (p.  404)  are  made  subject  to  an  executory  limitation  over  on 
the  death  of  tenant  in  tail  by  purchase  under  the  age  of  twenty-one  years, 
"  without  leaving  issue  in  tail  living  at  his  or  her  death;"  if  the  tenant  in 
tail  dies  under  twenty-one,  leaving  issue  in  tail,  the  executory  gift  over  does 
not  take  effect,  and  (the  tenant  in  tail  necessarily  dying  intestate)  the 
chattels  become  the  property  of  his  next  of  kin.  On  the  other  hand,  if  the 
limitation  over  be  on  the  death  of  tenant  in  tail  under  the  age  of  twenty- 
one  simply,  and  he  (as  above  supposed)  dies  under  that  age  leaving  issue 
in  tail,  then  the  executory  gift  takes  effect  in  favour  of  such  issue,  and  the 
chattels  real  and  heir-looms  are  kept  in  union  with  the  freeholds  for  one 
step  or  generation  further.  If,  therefore,  the  object  be  to  make  the  per- 
sonalty devolve  with  the  freeholds  as  far  as  possible,  the  words  "  without 
leaving  issue  in  tail  living  at  his  or  her  death "  should  be  omitted ;  see  2 
Jarm.  Wills,  548,  n.  (e) ;  3  Dav.  Conv.  by  Waley,  497;  1  Pow.  Dev.  by 
Jarm.  728—732. 

As  to  what  chattels  were  included  in  a  bequest  of  heir-looms,  see 
D'Etjncourt  v.  Gregory  (L.  R.,  3  Eq.  382). 
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the  person  or  persons  entitled  under  tlie  subsequent  limitations,  — 
according  to  the  tenour  of  such  limitations:  And  I  direct  that 
my  executors  shall,  within  one  calendar  month  after  my  decease, 
cause  an  inventory  to  be  made  of  the  said  heirlooms,  and  place 
a  copy  of  such  inventory,  signed  by  them  and  by  the  person 
then  entitled  to  the  enjoyment  of  the  said  heirlooms,  among  the 
muniments  of  title  to  my  said  mansion-house,  to  be  kept  therein, 
and  deliver  another  copy  so  signed  to  the  said  [third  set  of 
trustees  for  general  purposes'],  or  the  survivor  of  them,  his 
executors  or  administrators,  to  be  kept  by  them  or  him.     I  Power  to  soil 

and  exchange 

DECLARE  that  it  shall  be  lawful  for  the  said  [third  set  of  trus-  heirlooms. 
tees  for  general  purposes'],  or  the  survivor  of  them,  his  execu- 
tors or  administrators,  with  the  consent  in  writing  of  the  per- 
son or  persons  for  the  time  being  beneficially  entitled  to  the 
same  mansion-house  as  aforesaid,  to  exchange  for  others,  or 
absolutely  to  sell  and  dispose  of,  all  or  any  of  the  said  heir- 
looms, and  to  employ  the  moneys  to  arise  from  any  such  sale  or 
sales  in  the  purchase  (with  the  like  consent)  of  any  new  or 
other  article  or  articles  of  a  similar  nature  and  description,  to 
be  subject,  together  with  those  taken  in  exchange,  to  the  same 
directions  as  are  herein  expressed  concerning  the  said  heirlooms. 
I  DECLARE  that  my  wife  shall  be  at  liberty  to  reside  in  my  Permission  to 

,  „  /••IT  i^i         />i  J  wife  to  reside 

mansion-house  or tor  six  calendar  months  alter  my  decease,  in  mansion- 

and  that,  whether  she  shall  reside  therein  or  not,  my  executors  months:  ex- 
shall  keep  up  my  establishment  there  for  that  period,  upon  the  keepTp  «ie 
same  scale  and  in  the  same  mode  as  it  had  been  usually  main-  for^tha?'"^"' 
tained  in  my  lifetime,  and  defray  the  housekeeping  expenses,  P'^^'J^^' 
servants'  wages,  taxes  and  all  other  incidental  outgoings,  out  of 
my  personal  estate.     I  bequeath  my  carriages,  carriage  and  Bequest  to 
saddle  horses,  with  the  harness  and  accoutrements  belonging  riages,  &c. 
thereto,  wines,  liquors,  fuel,  housekeeping  stores  and  provisions, 
household  furniture,  linen,  china,  brewing  utensils,  and  other 
household  effects  belonging  to  me  at  my  decease  (except  the 
articles  hereinbefore  constituted  heirlooms),  to  my  said  wife 
absolutely,  but  subject  to  be  used  and  consumed  by  my  execu- 
tors in  keeping  up  my  establishment  as  aforesaid,     I  bequeath  Residue  of 
the  residue  of  the  personal  estate  to  which  I  may  be  entitled  at  tete'sub-^^' 
my  decease  unto  the  said  [third  set  of  trustees  for  general  same  d^spi!^-^ 
purposes],  their  executors  and  administrators,  Upon  trust  to  p^^^o"*^ 
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estates  sold 
under  the 
power  of  sale. 


Power  to 
postpone  the 
conversion  of 
personalty. 


Power  for 
trustees  to 
complete  a 
contract, 
without  re- 
quiring a 
marketable 
title  ; 


— if  contract 
be  aban- 
doned, the 
money  to  be 
laid  out  iu 
another 
purchase. 


Devise  of 
trust  and 
mortgage 
estates. 
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convert,  collect  and  get  in  the  same,  and  to  dispose  of  the 
moneys  to  arise  therefrom  in  manner  hereinbefore  directed  con- 
cerning the  moneys  to  arise  from  the  sales  to  be  made  under  the 
power  of  sale  hereinbefore  contained.  I  authorize  the  trustees 
or  trustee  for  the  time  being  of  such  residue  to  permit  the 
same,  or  any  part  thereof,  to  remain  outstanding  upon  securities 
or  otherwise,  for  such  period  as  they  or  he  shall  think  fit.  I 
DECLARE  that  the  yearly  produce  of  my  residuary  personal 
estate  for  the  time  being  outstanding  (whether  such  produce  be 
more  or  less  than  such  estate,  if  invested  pursuant  to  the  trust 
afoi'esaid,  would  have  yielded)  shall  be  deemed  the  income 
thereof,  and  be  applied,  as  such,  conformably  to  the  destination 
of  the  rents  of  the  estates  directed  to  be  purchased  by  means 
of  residuary  estates.     I  declare  that,  if  the  contract  which  I 

have  entered  into,  dated  the day  of instant,  for  the 

purchase  of  a  freehold  estate  in  the  parish  of ,  in  the 

county  of ,  shall  not  be  completed  in  my  lifetime,  my  said 

trustees  [third  set  of  trustees,  for  general  purposes^  or  the 
survivor  of  them,  his  executors  or  administrators,  shall  have  full 
discretionary  power  to  carry  the  same  into  effect,  if  they  or  he 
shall  deem  it  expedient  to  do  so,  although  the  title  to  the  said 
estate  shall  not  be  strictly  marketable  ;  [And,  in  case  the  said 
contract  shall  be  vacated  on  account  of  a  defect  of  title  or  other- 
wise, then  I  direct  my  same  trustees  or  trustee  to  invest  a 
sum  of  money,  equal  to  the  amount  of  the  purchase-money,  in 
the  purchase  of  freehold  lands  to  be  settled  to  the  uses  and 
upon  the  trusts  by  this  my  will  declared  concerning  my  real 
estate ;  and  until  such  purchase  shall  be  made,  the  said  moneys, 
or  such  part  thereof  as  shall  not  be  so  laid  out,  shall  be  invested 
by  my  same  trustees  or  trustee  in  government  or  real  securities 
(but  not  in  any  other  kind  of  security),  and  the  dividends  or 
interest  of  such  investment  shall  be  paid  to  the  persons  who 
would  be  entitled  to  the  rents  and  profits  of  the  land  to  be  so 
purchased  (i).]  I  give  to  the  said  \_first  set  of  trustees,  who 
are  afterwards  appointed  executors^,  their  heirs,  executors 
and  administrators,  all  the  real  estates  vested  in  me  as  trus- 


(i)  This  clause  is  applicable  only  where  the  real  and  personal  estates  are 
intended  to  go  in  different  directions. 
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tee  (k)  or  mortgagee  in  fee  or  otherwise,  subject  to  the  trusts        — 

and  equities  affecting  the  same  respectively.  Provided  always,  Receipts  of 
that  the  receipts  of  the  respective  trustees  for  the  time  being  discharges. 
acting  in  the  execution  of  the  respective  trusts  hereinbefore 
created  shall  be  discharges  for  all  moneys  to  be  received  by 
them  respectively  pursuant  to  such  trusts,  and  shall  exonerate 
the  person  or  persons  paying  the  same  from  all  liability  in 
respect  of  the  application  thereof.     Provided  also,  that  in  Power  of 

.  ,  appointing 

case  any  of  the  said  trustees  of  this  my  will  shall  die  in  my  new  trustees. 
lifetime,  or  shall  refuse  the  trusts,  or  in  case  any  trustee  for 
the  time  being  shall  die  or  become  unable,  unfit  or  desire  to 
retire  from  the  office,  then  I  empower  the  surviving  or  con- 
tinuing trustees  or  trustee  of  the  same  class  (Z)  or  set  of 
trustees,  or,  if  there  shall  be  none  such,  then  the  refusing  or 
retiring  trustees  or  trustee,  if  willing  to  act  in  the  execution  of 
this  power,  or  if  also  none  such,  then  the  proving  executors  or 
executor  for  the  time  being,  or  the  administrators  or  adminis- 
trator for  the  time  being  of  the  deceased  trustee,  or  if  there  shall 

(A)  By  the  operation  of  the  33rd  section  of  1  Vict.  c.  26  (ante,  p.  56),  a  As  to  lapse 
devise  of  trust  estates  may  eventually  include  property  which  never  actually  trust^stotes. 
vested  in  the  testator  himself.     For  instance,  suppose  A.  to  devise  Black- 
acre  to  his  son  B.  in  fee,  upon  trusts,  and  B.  to  die  in  the  lifetime  of  A., 
leaving  issue  who  survive  A,    If  B.  left  a  will  made  since  1887,  containing 
a  devise  of  trust  estates,  such  devise  would  pass  the  legal  estate  in  Black- 
acre,  though  it  had  never  become  actually  vested  in  B.    In  the  preceding  Sect.  33  of 
remarks  it  is  assumed  that  the  33rd  section  of  the  Wills  Act  applies  as  well  applies  to 
to  estates  vested  in  a  testator  as  trustee,  as  to  those  of  which  he  is  beneficial  ^'^^^^  estates. 
owner.     The  terms  of  the  enactment  might  seem  to  render  this  unquestion- 
able, though  the  point  has  been  doubted.    It  may  be  true,  that  property 
belonging  to  the  testator  beneficially  was  more  immediately  in  the  contem- 
plation of  the  framer  of  the  clause ;  but,  as  the  language  clearly  is  sufii- 
cient  to  comprise  property  of  this  description,  and  no  inconvenience  results 
from  such  a  construction,  there  seems  no  reason  why  full  scope  should  not 
be  given  to  the  enactment,  according  to  the  ordinary  import  of  the  words 
in  which  it  is  expressed.     Some  practical  inconvenience,  indeed,  would 
occasionally  arise  from  holding  that,  under  a  devise  to  a  descendant  of  the 
testator  upon  trusts,  a  lapse  occurred  in  regard  to  the  legal  estate  and  not 
as  to  the  beneficial  ownership,  as  in  cases  where  a  trustee  is  himself  par- 
tially interested  in  the  property.    It  would  be  necessary  to  determine  the 
extent  of  his  beneficial  interest  (often  a  difficult  point)  before  the  fact  and 
extent  of  the  lapse  could  be  ascertained. 

(I)  As  to  the  application  of  23  &  24  Vict.  c.  145,  s.  27,  to  a  will  con- 
taining several  sets  of  trustees,  see  ante,  pp.  129,  130. 
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—       be  more  than  one  such  trustee,  then  the  proving  executors  or 

executor  for  the  time  being,  or  the  administrators  or  adminis- 
trator for  the  time  being  of  the  last  surviving  of  such  deceased 
trustees,  by  any  deed  in  writing,  to  appoint  any  person  or 
persons  in  the  room  of  such  deceased,  refusing,  incompetent, 
unfit  or  retiring  trustee  or  trustees,  and  every  trustee  so 
appointed  as  aforesaid,  or  by  a  court  of  competent  jurisdiction, 
shall  be  fully  competent  to  exercise  all  the  powers  and  dis- 
cretions which  are  reposed  in  the  trustees  of  the  same  class 
Appointment  or   sct  hereby   named.      I   appoint   the   said   [first   set  of 

of  executors.  „  _  -  _  »  -i  i  n     ^  •  .n 

trustees — oj  500  years  term]  to  be  executors  oi  this  my  will ; 
and  I  also  appoint  them,  and  my  said  wife,  to  be  guardians  and 
guardian  of  the  persons  and  fortunes  of  such  of  my  children  as 
at  the  time  of  my  decease  shall  be  under  the  age  of  twenty-one 
Direction       years.     And,  it  being  my  desire  that  the  said  [name~\,  who  is 

that  one  of  tt-  in  •  i>ii 

the  trustees  my  attorney  and  solicitor,  shall  continue  to  act  as  such  m  all 
shall  act  and  matters  relating  to  my  property  and  affairs,  and  shall  make  the 
soiicttorto  usual  professional  charges,  I  expressly  direct  that  he  shall, 
the  estate.  notwithstanding  his  acceptance  of  the  oiRce  of  trustee  and  exe- 
cutor of  my  said  will,  and  his  acting  in  the  execution  thereof, 
be  entitled  to  make  the  same  professional  charges,  and  to  receive 
the  same  pecuniary  emoluments  and  remuneration  for  all  busi- 
ness done  by  him,  and  all  attendances,  time  and  trouble  given 
or  bestowed  by  him  in  or  about  the  execution  of  the  trusts  and 
powers  of  my  said  will,  or  the  management  and  administration 
of  my  trust  estate,  real  or  personal,  as  if  he,  not  being  himself 
a  trustee  or  executor  of  my  said  will,  were  employed  by  the 
trustees  or  executors  thereof,  as  attorney  and  solicitor  to  such 
trustees  or  executors,  and  shall  be  entitled  to  retain  out  of  my 
trust  moneys,  or  to  be  allowed  and  to  receive  from  his  co- 
trustees (if  any)  out  of  the  same  moneys,  the  full  amount  of 
such  charges,  any  rule  of  equity  to  the  contrary  notwith- 
standing (m);  nevertheless,  without  prejudice  to  the  right  or 
competency  of  the  said  \_name'\  to  exercise  the  authority, 
control,  judgment  and  discretion  of  a  trustee  of  my.  will. 
Lastly,  I  revoke  all  former  wills,  and  declare  this  only  to 
be  my  last  will  and  testament.    In  witness,  &c. 


(//t)  See  note  {g),  ante,  p.  318. 
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Will  devising  Estates  to  the  Uses  of  a  strict  Settle- 
ment made  upon  the  Testator's  Marriage. 

This  is  the  last  will  and  testament  of  me,  [testator''s 
name,  ^c]  Whereas,  by  the  settlement  made  in  contempla-  Recital  of 
tion  of  my  marriage  with  my  wife  [nameJi,  by  indentures  of  lease 
and  release,  bearing  date  respectively,  &c.,  divers  heredita- 
ments therein  desci'ibed  were  settled  by  me  to  the  use  of 
myself  for  life,  with  remainder  to  the  use  of  trustees  and  their 
heirs,  during  my  life,  to  preserve  contingent  remainders  ;  with 
remainder  (subject  to  limitations  for  securing  a  jointure  rent- 
charge  to  my  wife,  if  she  should  survive  me,  for  her  life,  and 
to  a  term  of  five  hundred  years  for  raising  portions  for  our 
younger  children,)  to  the  first  and  other  sons  of  our  marriage 
successively  in  tail  male ;  with  remainders  over ;  Which 
settlement  contains  divers  powers  and  provisions  concerning 
the  said  hereditaments :  Now  I  do  hereby  devise  and  sub-  Real  estates 
JECT  all  the  hereditaments  of  which  I  am  or  shall  at  the  time  thereto. 
of  my  death  be  competent  to  dispose,  with  the  appurtenances, 
To  such  of  the  uses,  trusts,  powers  and  provisions  contained  in 
the  said  settlement  concerning  the  hereditaments  thereby  settled 
posterior  to  the  limitation  of  the  said  term  of  five  hundred  years, 
as  at  the  time  of  my  death  shall  be  capable  of  effect ;  And  I 
CONFIRM  the  said  settlement  (a).     In  witness,  &c. 


(«)  This  will,  relating  exclusively  to  real  estate,  and  not  containing  any 
appointment  of  executors,  does  not  require  probate.  But  if  executors  were 
named,  or  the  will  related  to  personal  as  well  as  to  real  estate,  see,  as  to 
the  effect  of  this  confirmation  of  the  settlement,  and  the  necessity  of  probate 
of  the  settlement,  as  being  incorporated  with  the  will,  ante,  pp.  12,  13. 
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Codicil  revoking  the  Appointment  of  Two  of  Three 
Trustees  and  Executors,  and  substituting  others. 

Phis  is  a  codicil  (a)  TO  THE  LAST  WILL  AND  TESTAMENT  of 

me  [testator's  name,  ^cJ],  which  will  bears  date  the day 

of ,  18 — .     Whereas  by  my  said  will  I  have  devised  and 

As  to  codi-  ('^)  Th^  old  signification  of  the  word  "  codicil"  was  "  a  testament  not 

<=l's.  containing  the  appointment  of  an  executor."     But  in  modern  acceptation 

it  denotes  simply  a  supplement  to  a  will,  the  object  of  which  may  be  to 
revoke,  confirm,  explain  or  alter,  either  wholly  or  partially,  the  dispositions 
of  the  principal  instrument,  and,  as  such,  it  is,  in  general,  to  be  considered 
as  part  of  the  original  will. 
Probate  of  Two  or  more  wills  or  codicils  may  be  entitled  to  probate,  if  there  is  no 

contradiction  or  ambiguity  upon  the  face  of  the  instruments,  leading  by  ne- 
cessary implication  to  the  inference  that  the  testator  intended  the  later  to 
be  revocatory  of,  or  substitutional  for,  the  earlier  {Thome  v.  Booke,  2  Cur. 
799).  But  if  the  instruments  are  of  a  different  tenour,  the  later  supersedes 
the  earlier  {Bryan  v.  White,  14  Jur.  919,  in  which  case  the  two  wills  were 
made  on  two  successive  days).  A  codicil,  duly  executed,  though  merely 
revoking  prior  wills,  and  making  no  disposition  of  the  testator's  property, 
is  a  testamentary  instrument  entitled  to  probate  {Brenchlcy  v.  Still,  2 
Rob.  192;  Brenchley  v.  Lynn,  lb.  441);  see  also  Be  Hribhard  (L.  R.,  1 
Prob.  53).  A  paper  called  a  last  will  and  testament,  disposing  only  of  real 
estate,  and  not  revoking  a  prior  will  or  appointing  executors,  was  admitted 
to  probate  as  a  codicil  {Be  Langhorn,  5  No.  Cas.  512).  A  codicil  to  a  will 
may  be  admitted  to  probate,  although  the  will  itself  is  not  forthcoming  {Be 
Halliwell,  9  Jur.  1042 ;  Tagart  v.  Hooper,  1  Cur.  293).  But  where  a 
codicil  is  dependent  on  a  will,  the  destruction  of  the  latter  is  an  implied 
revocation  of  the  former  ;  and  the  omts  of  showing  that  the  testator  in- 
tended the  codicil  to  operate,  separately  from  the  will,  lies  upon  the  party 
applying  for  probate  of  the  codicil  alone  {Grimwood  v.  Cozens,  2  Sw.  & 
Tr.  364,  5  Jur.,  N.  S.  497 ;  Be  Greig,  L.  R.,  1  Prob.  72)  ;  and  see  ante, 
*p.  34).  Where  there  were  two  codicils,  one  intended  (according  to  parol 
testimony)  to  supersede  the  other,  but  the  later  contained  no  clause  of  re- 
vocation, both  were  admitted  to  probate  {Be  Beetson,  6  No.  Cas.  13).  A 
codicil  was  executed  in  duplicate,  and  one  part  was  destroyed  on  the  exe- 
cution of  a  substituted  codicil :  the  remaining  duplicate  was  not  admitted 
to  probate  {Be  Hains,  5  No.  Cas.  G21). 

See  also  the  notes  to  ss.  20,  22,  ante,  pp.  32,  40. 
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bequeathed  certain  real  and  personal  estate  and  given  certain       — 

powers  to  [three  trustees'],  as  trustees,  and  appointed  them  exe- 

The  operation  of  a  duly-executed  codicil  upon  prior  unattested  docu-  Effect,  under 
ments  has  been  altered  by  the  Wills  Act.     Under  the  old  law  it  must  be  duVeJe'cu- 
bome  in  mind  that  to  a  testamentary  document  dealing  only  with  personalty  tion  of  codi- 
or  copyholds  neither  signature  nor  attestation  was  required  :  consequently  prior  unat- 
any  informal  paper,  purporting  to  be  a  codicil  and  dealing  with  the  tes-  tested  docu- 
tator's  personalty,  was  so  far  part  of  the  will,  that  a  subsequent  well- 
executed  codicil  confirming  the  will,  confirmed  also  the  intermediate  codicil 
( Guest  V.  Willasey,  2  Bing.  429,  3  Bing.  475 ;  Badhurn  v.  Jervis,  3  Be. 
450) ;  and  since  the  intermediate  codicil  was  itself  an  operative  instrument, 
and  was,  by  dealing  with  personalty,  in  fact  a  codicil  to,  and  therefore  part 
of,  the  will — the  confirmation  of  the  will  by  the  subsequent  codicil  (attested 
by  three  witnesses )  confinned  the  dispositions  as  to  real  estate  of  the  inter- 
mediate unattested  document  ( Gordon  v.  Lord  Reay,  5  Smi.  274  ;  and  see 
Radhurn  v.  Jervis,  ubi  sup.).     See  also  the  following  cases,  under  the 
old  law:  Doe  v.  Marchant  (8  Jur.  21)  ;  Lady  Stratlimore  v.  Bowes,  Bowes 
V.  Bowes  (7  T.  K.  482,  2  B.  &  P.  100);  Monypenny  v.  Bristom  (2  R.  &  M. 
117);  Hughes  v.  Turner  (3M.  &  K.  666)  ;  Williams  v.  Evans  (1  E.  &  B. 
727) ;  Aaron  v.  Aaron  (3  De  G.  &  S.  475).     See  also  Hughes  v.  Hoshing 
(11  Moo.  P.  C.  1,  4  W.  R.  755),  whei'e,  under  the  old  law,  a  second  codicil 
was  held  not  to  have  the  effect  of  bringing  down  the  operation  of  the  will 
to  the  date  of  the  codicil,  so  as  to  comprise  realty  acquired  after  the  date 
of  the  will. 

Under  the  new  law,  a  will  or  codicil,  not  duly  executed  and  attested,  is  under  new 

made  valid  by  a  subsequent  codicil,  duly  executed  and  attested,  and  referring  ^*'^'  '^^}^^  . 
.  .  'J  '  o   execution  of 

to  the  Will  or  prior  codicil  (^Re  Smith,  2  Cur.  796 ;  Re  Wollaston,  3  No.  codicu  ex- 

Cas.  599 ;  Ingoldby  v.  Ingoldhy,  4  No.  Cas.  493 ;  Re  JDrummond,  2  Sw.  f"^'i^  "^'^ 
&  Tr.  8,  8  W.  R.  476)  ;  and  see,  as  to  the  acknowledgment  of  a  codicil  codicil,  in 
being  an  acknowledgment  of  all  the  testamentary  papers,  Re  Jenner  (6  ' 

Jur.  564).  But  an  unattested  codicil  is  not  part  of  a  will  so  as  to  be  ren- 
dered valid  by  a  later  well-executed  codicil  referring  to  the  will  alone  {Re 
Phelps,  6  No.  Cas.  695  ;  Haynes  v.  Hill,  7  No.  Cas.  256).    In  all  cases  if  there  be 

under  the  new  law,  where  the  virtue  of  a  due  execution  of  a  later  testa-  sufficient 

reference  to 
mentary  instrument  is  to  be  extended  to  prior  instniments  in  themselves  make  the 

invalid,  there  must  be  a  clear  reference  in  the  valid  instrument  to  the  in-  fi^nt  capable 
valid — a  reference  not  necessarily  in  express  terms,  but  sufficient  to  show,  °.*  identifica- 
by  clear  implication  and  reasonable  inference,  that  the  invalid  instruments 
were  present  to  the  mind  and  contemplation  of  the  testator  when  executing 
the  later  instrument,  and  formed  part  of  his  entire  testamentary  scheme. 
Where  a  will  and  codicil  are  written  on  the  same  piece  of  paper,  less  evi- 
dence of  reference  and  identity  is  necessary  than  when  such  is  not  the  case 
{Re  Terrible,  1  Sw.  &  Tr.  140,  6  W.  R.  816).  Thus  a  writing  called  "  a 
codicil  to  my  will,"  which  ^vriting  was  on  the  same  paper  with  an  instru- 
ment purporting  to  be  the  testator's  will,  but  which  was  informally  exc- 
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—        cutors  of  my  will  and  bequeathed  to  them  a  legacy  of  £ 

apiece :  Now  I  eevoke  my  said  will,  so  far  as  the  said  [two  of 

Codicils.  cuted — the  codicil  being  of  course  well  executed  and  subsequent  in  date  to 

the  so-called  will— gave  effect  to  the  latter  (^He  Warrender,  2  L.  T.  317). 
But  where  a  will  and  two  codicils  were  all  written  on  the  same  paper,  the 
first  codicil  unattested,  and  the  second  well  executed,  and  referring  to  the 
will,  but  not'  to  the  prior  codicil,  the  will  and  second  codicil  only  were  ad- 
mitted to  probate  (^Re  Sutton,  6  No.  Cas.  598 ;  and  see  Re  Willmott,  1 
Sw.  &  Tr.  36,  6  W.  R.  409).  A  will  and  codicil,  on  the  same  paper,  were 
executed  at  the  same  time— the  codicil  annulling  to  a  great  extent  the 
dispositions  of  the  will :  it  was  held  that  this  circumstance  was  not  suffi- 
cient to  discredit  the  instruments  (^Biddies  v.  Biddies,  3  Cur.  458,  7  Jur. 
777),  and  probate  was  granted  of  the  will  and  codicil.  But  where  a  will 
and  codicil  on  the  same  paper  were  executed  at  the  same  time,  the  will 
duly  executed  but  the  codicil  merely  signed,  probate  of  the  will  only  was 
decreed  {Re  Taylor,  15  Jur.  1090).  See  further,  as  to  the  identification 
of  invalid  codicils  and  the  incorporation  of  unattested  documents.  Countess 
Be  Zichy  Ferraris  v.  Marquis  of  Hertford  (3  Cur;  468,  7  Jur.  262,  8 
Jur.  863)  ;  Re  Megarey  (14  Jur.  318),  and  the  cases  there  cited  ;  Re  Hunt 
(2  Rob.  622,  17  Jur.  720)  ;  Re  Stewart  (3  Sw.  &  Tr.  192,  II  W.  R.  540); 
Re  Littledale  (13  Jur.  478)  ;  Re  Allnutt  (3  Sw.  &  Tr.  167)  ;  OlUve  v. 
Weale  (5  No.  Cas.  486,  11  Jur.  852);  in  the  last  case,  in  consequence  of 
insufficient  reference,'  probate  was  refused  of  two  codicils  signed  by  the 
testator,  although  in  the  will  he  had  directed  that  "  all  codicils  added,  if 
signed  by  me,  after  executing  this  will,  shall  be  equally  valid  as  if  placed 
in  the  body  of  this  same  will,"  and  although  the  codicils  in  question  wei'e 
written  on  the  same  piece  of  paper  with  the  will.  But  in  Re  Childes  (4 
No.  Cas.  36),  probate  was  granted  of  two  papers  held  together  by  a  pin,  of 
which  the  second  only  was  attested,  and  did  not  expressly  refer  to  the  first. 
As  to  identi-  A  prior  instrument  may  be  identified  otherwise  than  by  its  date,  as  by 
prior Tiistru-  °  reference  in  a  codicil  to  legacies  given  by  the  will  {Re  Bickin,  2  Rob.  298) ; 
ment.  jq  tjjaj  case,  the  well-executed  codicil,  not  fastened  to,  or,  otherwise  than 

as  above,  referring  to,  the  informally  executed  will,  rendered  the  latter 
valid.  In  Allen  v.  Maddock  (11  Moo.  P.  C.  427,  6  W.  R.  825),  a  duly 
executed  paper  was  headed  "  This  is  a  codicil  to  my  last  will,"  but  con- 
Paroievi-  taincd  no  other  reference  to  the  will;  it  was  held,  by  the  Privy  Council, 
that  where  there  is  a  reference  in  a  duly  executed  testamentary  instrument, 
either  before  or  after  the  Wills  Act,  to  another  testamentary  instrument, 
in  such  terms  as  to  make  it  capable  of  identification,  it  is  a  subject  for  pax-ol 
evidence  :  and  the  above  reference  was  held  sufficient  to  identify  an  infor- 
mally-executed paper  which  was  found  in  the  testatrix's  bedroom.  See 
also  Re  Almosnino  (1  Sw.  &  Tr.  508,  2  L.  T.,  N.  S.  191)  ;  Re  Watkins 
(L.  R.,  1  Prob.  19).  But  the  principle  of  incorporation,  as  laid  down  in 
Allen  v.  Maddock,  will  not  be  extended  {Re  Grevcs,  1  Sw.  &  Tr.  250,  7 
W.  R.  86).  See  further,  as  to  the  incorporation  of  unattested  documents, 
notes  to  sect.  9,  ante,  pp.  12, 13. 
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the  three  trustees']  are  objects  thereof,  and  substitute  [names 
8fC.  of  substituted  trustees']  in  their  place,  and  declare  that 

A  mere  reference  in  a  duly  executed  codicil  to  "my  last  will,"  when  it  Uevlvai  by 
appeared  that  only  one  will  was  in  existence,  was  held  suflScient  to  revive  a  [aterlnstm- 
will  and  codicil  (both  well  executed)  which  had  been  revoked  by  marriage  ment. 
{Neate  v.  Picard,  2  No.  Cas.  406).    But  the  rule  that  a  codicil  confirming 
a  will  makes  the  will  for  many  purposes  bear  the  date  of  the  codicil,  is 
subject  to  the  limitation  that  the  testator's  intention  be  not  thereby  de- 
feated (Doe  V.  Hole,  15  Jur.  13). 

Mistakes  in  codicils  are  of  course  treated  similarly  to  mistakes  in  wills :  Mistakes  in 
thus  where  the  word  "revoke"  was  written  by  an  attorney  in  a  codicil 
instead  of  "  confirm,"  and  the  testator  did  not  notice  the  error,  the  Court 
of  Probate  refused  to  alter  the  word  to  "confirm"  (Be  Davy,  1  Sw.  &  Tr. 
262).  Compare  the  note  on  the  admission  of  extrinsic  evidence,  ante,  p.  320. 
As  to  a  mistake  in  the  number  of  codicils  (as  where  a  testator  called  a  third 
codicil  the  second)  see  Bunny  v.  Hemsted  (3  No.  Cas.  593). 

The  revocation  by  codicil  of  a  bequest  is  a  revocation  of  a  pecuniary  Revocation 
legacy  to  be  paid  out  of  that  bequest  {Grice  v.  Funnell,  1  S.  &  G.  130).      codiSl. 

The  ontis  is  upon  those  who  claim  under  a  codicil,  as  against  a  devisee 
under  the  will,  to  show  that  the  intention  to  displace  the  devisee  is  equally 
clear  with  the  original  intention  to  devise  {Ilearle  v.  IRckes,  1  C.  &  F.  20). 
See  also  Maddison  v.  Chapman  (4  K.  &  J.  709);  Barclay  v.  Mashelyne 
(Joh.  124);  Bobertson  v.  Powell  (2  H.  &  C.  762). 

A  bequest,  in  a  second  codicil,  of  all  the  testator's  property  "not  herein- 
before or  by  my  will  or  any  other  codicil  disposed  of,"  was  held  to  revoke 
a  general  residuary  bequest  contained  in  the  will  (Lord  HardmicTtc  v. 
Dovglas,  7  C.  &  F.  795).     See  ante,  p.  47. 

A  distinction  must  be  made  between  a  revocation  of  a  gift  and  a  revoca- 
tion of  so  much  of  the  will  as  contains  the  gift.  The  effect  of  these  two 
modes  of  revocation  may  be  different :  thus  if  there  be  a  bequest  to  several 
as  tenants  in  common,  and  by  codicil  the  bequest  to  one  of  them,  A.,  is 
revoked,  his  share  will  not  accrue  to  the  others  ( Humble  v.  Sliore,  7  Ha.  247 ; 
lAghtfoot  V.  Burstall,  1  H.  &  M.  546):  but  if  the  testator  revoke  so  much 
of  his  will  as  contains  the  bequest  to  A.,  then  the  will  is  read  as  if  the  name 
of  A.  did  not  occur  in  it  at  all,  and  the  other  tenants  in  common  thus  ob- 
tain the  benefit  of  the  whole  original  bequest  (Harris  v.  Davis,  1  Col.  416). 

Where  a  codicil  affects  the  dispositions  of  a  will  or  prior  codicil,  it  is  an  Disposition 
established  rule  not  to  disturb  the  dispositions  of  the  antecedent  instru-  ^Lturbed"'^ 
ment  further  than  is  absolutely  necessary  in  order  to  give  effect  to  the  sub-  more  than 
sequent  codicil.     See  1  Jarm.  Wills,  162.     Thus,  a  testator,  by  his  will, 
made  a  gift  for  life  to  the  separate  use  of  his  three  nieces,  with  remainder 
to  their  children;  by  a  codicil,  he  dii'ected  that  each  of  his  nieces  should 
have  a  vested  interest  transmissible  to  her  children  upon  her  death;  it  was 
held  that  the  nieces  took  to  their  separate  use,  since  the  will,  so  far  as  it  was 
not  altered,  remained  (  Vescij  v.  Vesey,  12  Jur.  548). 
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—        my  said  will  shall  take  effect  in  the  same  manner  as  if  the 
names  of  the  said  [substituted  trustees^  had  been   originally 


Confirma- 
tion of  will 
by  codicil. 


Gifts  by  re- 
cital or  im- 
plication. 


Legacies, 
cumulative 
or  substitu- 
tional. 


See  also  Btitler  v.  Greenwood  (22  Be.  303),  as  to  the  revocation  by  codicil 
of  a  discretionary  power  given  by  will. 

A  general  confirmation  of  a  will  by  a  codicil  acts  upon  the  will  as  it  ex- 
isted at  the  time  of  execution  of  the  codicil ;  consequently  if  a  legacy  has 
been  revoked,  satisfied  or  adeemed  prior  to  the  execution  of  the  codicil  in 
question,  such  legacy  is  not  revived  by  the  codicil.  But,  of  course,  if  the 
codicil  contain  more  than  a  general  confirmation  of  the  will,  e.  g.  if  it  refer 
to  the  particular  legacy,  treat  it  as  an  existing  legacy,  and  give  something 
in  addition,  then  the  above  rule  does  not  apply  (^Hopmood  v.  Hopwood, 
22  Be.  493;  but  see  8.  C,  7  H.  L.  C.  728,  5  Jur.,  N.  S.  897). 

That  a  recital  in  a  will  or  codicil  is  a  sufficient  devise — e.  g.  if  a  testator 
recites  that  he  has  in  the  first  part  of  his  will  given  such  an  estate  to  A., 
that  estate  passes  to  A.,  though  no  such  gift  actually  occurs  in  the  will — 
see  Yates  v.  Tliomson  (3  C.  &  F.  572).  But  to  establish  a  gift  of  this  na- 
ture, the  recital  of  having  given  must  be  clear  and  unambiguous  ;  and  an 
erroneous  recital  in  a  codicil  of  an  existing  bequest  contained  in  the  will 
will  not  constitute  a  new  bequest  (3Iackenzie  v.  Bradhury,  35  Be.  617). 
And  as  to  gifts  by  recital  or  implication,  see  Edmunds  v.  Wangh,  4  Drew. 
275  ;  AsJiton  v.  Horsfield,  6  Jur.,  N.  S.  355  ;  Re  Turner,  2  D.  F.  &  J. 
627  ;  Re  Smith,  2  J.  &  H.  594  ;  and  Jordan  v.  Fortescue,  10  Be.  259  ;  in 
the  last  case,  by  a  third  codicil,  a  testator  gave  to  A.  "500Z.,  in  addition  to 
1,500Z.  which  I  have  before  bequeathed  to  him;"  in  fact  the  testator  had 
before  bequeathed  only  1,000Z.  to  A.  in  two  sums  of  500^.  each;  it  was 
held  that  the  legatee  was  entitled  by  implication  to  2,000Z. 

Where  two  legacies  or  annuities  are  given  to  the  same  person,  one  by 
will,  and  the  other  by  codicil,  it  should  be  expressly  declared  whether  the 
latter  is  to  be  construed  as  cumulative  or  substitutional  (Suisse  v.  Lord 
Zon-ther,  2  Ha.  424;  Lee  v.  Pain,  4  Ha.  201;  Roch  v.  Callen,  6  Ha.  531; 
Kidd  Y.  North,  2  Ph.  91;  Tweedale  v.  Tweedale,  10  Sim.  453;  Hartley  v. 
Ostler,  22  Be.  449).  Where  a  legacy  is  given  in  each  of  two  separate 
instruments,  the  presumption  is  in  favour  of  the  intention  to  make  two 
gifts;  but  this  presumption  may  be  rebutted  by  circumstances  {Russell  v. 
Dickson,  4  H.  L.  C.  293) :  and  the  general  rule,  that  the  gift  of  two  differ- 
rent  sums  will  be  deemed  cumulative,  may  be  controlled  by  a  clear  inten- 
tion to  the  contrary  {Marquis  of  Hertford  v.  Lord  Lowther,  1  R.  P.  & 
Conv.  Cas.  421).  If  in  both  the  testamentary  instramcnts  the  same  motive 
of  the  gift  is  expressed  and  the  same  sum  is  given,  the  Court  considers 
these  two  coincidences  as  raising  a  presumption  that  the  testator  did  not 
by  the  second  instrument  mean  a  second  gift,  but  meant  only  a  repetition 
of  the  former  gift  {Tatham  v.  Drummond,  3  N.  R.  706).  But  this  pre- 
sumption arises  only  where  the  double  coincidence  occurs:  and  does  not 
arise  if  in  either  instrument  there  be  no  motive,  or  a  different  motive,  ex- 
pressed, although  the  sums  be  the  same;  nor  does  it  arise,  though  the  same 
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inserted  throughout  the  said  will  instead  of  the  names  of  the       — 
said  [two  original  trustees']  ;  But  I  confirm  my  said  will  in 
other  respects.     In  witness,  &c. 

motive  be  expressed  in  both  instruments,  if  the  sums  be  different  {Hv/rst 
Y.  Beach,  5  Mad.  358).  This,  of  course,  does  not  apply  to  cases  where 
the  second  instrument  affords  intrinsic  evidence  of  intended  substitution : 
but  extrinsic  evidence  is  inadmissible  to  show  that  the  testator  intended 
the  second  gift  as  substitutional  and  not  as  cumulative  (Id.)  See  also 
mnchcliffe  v.  Hinchcliffe  {2  Dr.  &  S.  96);  Brennan  v.  Moran  (^6  Jx. 
Ch.  Eep.  126);  Tuckey  v.  Henderson  (33  Be.  174);  Cressmell  v.  Cresswell 
(L.  E.,  6  Eq.  69);  Hawkins,  Constr.  Wills,  303. 

Care  should  also  be  taken  to  show  distinctly  whether  a  gift  by  codicil  to 
a  legatee  under  the  will  is  payable  out  of  the  same  fund,  and  is  privileged 
with  the  same  exemptions,  or  subject  to  the  same  restrictions,  as  the  legacy 
given  by  the  will.  See  1  Jarm.  Wills,  171;  the  dictumoi  Lord  Plurikct 
in  Heron  v.  Stokes  (3  Ir.  Eq.  Eep.  169);  Johnstone  v.  Lord  Harrowhj 
(1  D.  F.  &  J.  183);  Fisher  v.  Brierley  (30  Be.  265);  Re  Smith  (2  J,  & 
II.  594);  Jauncey  v.  Attorney- General  (3  Gif.  308);  Re  Gibson  (2  J.  & 
H.  673);  Hawkins,  Constr.  Wills,  306. 
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Codicil  appointing  a   Trustee  and  Executor  in  the 
place  of  One  deceased. 

This  is  the  first  codicil  to  the  last  will  and  testa- 
ment of  me  [testator's  name,  Sfc.'\,  which  will  bears  date  (a)  the 

day  of ,  18 — .     Whereas  \name~\,  named  in  my  said 

will  as  a  trustee  and  executor,  has  lately  died :  Now  it  is  my 
will  that  \name,  ^c]  shall  be  substituted  in  the  place  of  the 
said  [deceased  trustee^  as  one  of  the  trustees  and  executors  {b) 
of  my  said  will ;  And  I  direct  that  my  said  will  shall  be  read 
and  construed  as  if  the  name  of  the  said  [substituted  trustee"] 
had  been  inserted  throughout  the  said  will  (c),  in  the  place  and 
instead  of  the  name  of  the  said  [deceased  trustee^ ;  And  I  con- 
firm my  said  will,  except  as  aforesaid.     In  witness,  &c. 


Mistaken 
reference  to 
■will,  by  date. 


Trustee, 

executor, 

revocation. 


New  trustee, 
legal  estate. 


(fl)  Where  a  testator  has  previously  made  more  than  one  will,  the  later 
revoking  the  earlier,  it  needs  scarcely  to  be  said  that  care  should  be  taken, 
in  referring  to  the  existing  will  by  its  date,  that  the  date  of  the  revoked 
will  be  not  inserted  in  the  codicil  by  mistake.  See  Re  Steele,  Re  May, 
Re  Wilson  (L.  E.,  1  Prob.  575),  three  cases  occurring  in  the  Court  of 
Probate  within  the  same  month,  in  each  of  which  there  was  a  mistaken 
reference  by  date  in  a  codicil  to  a  revoked  will,  instead  of  the  revoking 
will. 

(h)  Where  the  same  person  is  appointed  both  trustee  and  executor,  a 
revocation  of  the  appointment  as  executor  is  not  necessarily  a  revocation 
of  the  appointment  as  trustee  ( Cartmriglit  v.  Shepheard,  17  Be.  301 ; 
Worleij  V.  Worley,  18  Be.  58);  and  similarly  the  trusteeship  may  be  re- 
voked and  the  executorship  remain.  In  Sidchotliavi  v.  Watson  (11  Ha. 
170),  an  appointment  of  a  person  as  trustee  and  executor  was,  under  the 
circumstances,  held  to  be  an  appointment  as  an  executor  only,  and  not  as 
a  trustee  of  the  express  trusts  of  the  will.  See  also  3toss  v.  Bardsrvell 
(3  Sw.  &  Tr.  187). 

(c)  Care  should  be  taken,  where  a  new  trustee  is  nominated  in  the  place 
of  one  who  has  died  or  whose  appointment  is  revoked,  that  the  substituted 
trustee  is  also  clothed  with  the  legal  estate  in  the  realty  devised  upon  trust 
(see  Re  Turner,  2  D.  F.  &  J.  527 ;  Bennett  v.  Bennett,  2  Dr.  &  S.  266). 
This  is  effected  by  the  direction  in  the  text. 
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No.  XXVIII. 
Disclaimer  hy  a  Devisee  and  Legatee  in  Trust. 

i  O    ALL    PERSONS    TO    WHOM    THESE    PRESENTS    SHALL    COME 

[name,  ^c.  of  disclaiming  trustee^  of,  &c.,  sends  greeting. 

Whereas  \testator~\,  late  of ,  deceased,  made  his  last  will  Recital  of 

in  writing,  duly  executed  and  attested,  [or,  made  and  published 
his  last  will  in  writing,  executed  and  attested  as  by  law  was 
then  required  for  the  devise  of  freehold  estates  (a)],  bearing 

date  the  day  of ,  18 — ,  which  will,  after  devising 

certain  real  estates  in  the  manner  therein  mentioned,  purports 
to  give  and  devise  unto  the  said  [disclaiming  trustee^  and  to 
[other  trustees^,  their  heirs  and  assigns,  all  the  said  testator's 
freehold  and  copyhold  messuages,  lands,  tenements  and  heredita- 
ments whatsoever  and  wheresoever.  To  hold  the  same  unto  and 
to  the  use  of  the  said  [trustees],  their  heirs  and  assigns  for  ever, 
upon  certain  trusts,  and  with  under  and  subjecfl^to  certain 
powers  and  provisions  in  the  said  will  expressed  concerning  the 
same ;  And  the  said  will,  after  giving  some  specific  and  pecu- 
niary legacies,  purports  to  bequeath  to  the  same  trustees  all  the 
residue  of  the  said  testator's  personal  estate  and  effects,  To  hold 
the  same  unto  the  said  [trustees],  their  executors,  administrators 
and  assigns,  upon  the  trusts  and  for  the  intents  and  purposes  in 
the  said  will  mentioned ;  And  the  said  will  purports  to  appoint 
the  said  trustees  [names],  together  with  certain  other  persons, 
executors  thereof  (6)  :   And  whereas  the  said  testator  died  ^ftatorwit 


(«)  This  form  to  be  used  if  the  will  was  dated  prior  to  1838. 

(Z*)  If  a  person  who  is  appointed  both  trustee  and  executor  acts  as  exe-  Trustee  and 
cutor  and  takes  out  probate  of  the  will,  he  thereby  accepts  the  trusts  as  to 
the  personalty  {MucMow  v.  Fuller,  Jac.  198).  It  has  been  held,  that  if 
one  of  two  persons  named  trustees  and  executors  disclaims  and  renounces,  Disclaimer. 
he  may  afterwards  act  as  the  agent  of  the  other  who  has  proved  the  will 
and  accepted  the  trusts  {Dove  v.  Everard,  1  R.  &  M.  231);  but  a  disclaimer 
followed  by  agency  for  profit  is  regarded  with  suspicion  {Bartlett  v.  Wood, 
2  L.  T.,  N.  S.  144;  and  see  Lewin,  Trusts,  163). 

W.  E  E 
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wUl; 
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— that  dis- 
claiming 
trustee  has 
not  acted  in 
the  trusts, 
&c. 


Testatum, 


without  having  revoked  or  altered  his  said  will,  which  was 

proved  on  the day  of ,  18 — ,  in  the  Principal  Eegistry 

[or,  the  District  Registry  at ]  of  Her  Majesty's  Court  of 

Probate  [^or,  the  Prerogative  Court  of  the  Archbishop  of  Can- 
terbury], by  the  said  executors,  except  the  said  [^disclaiming 
trustee^,  who  has  duly  renounced  the  probate  thereof:  And 
WHEREAS  the  said  [disclaiming  trustee^  has  not  accepted  any 
of  the  devises  or  bequests  expressed  to  be  made  to  him  jointly 
with  the  said  [other  trustees^  by  the  said  recited  will,  or  any  of 
the  trusts,  powers  or  discretions  therein  expressed  to  be  reposed 
or  vested  in  or  confided  to  him  jointly  with  the  said  [other  trus- 
tee s^,  nor  done,  concurred  in  or  assented  to  any  act,  matter  or 
thing  capable  of  being  deemed  or  construed  an  acceptance  of 
such  devises,  bequests,  trusts  and  powers,  or  any  of  them,  but, 
on  the  contrary,  has,  from  the  time  of  their  first  coming  to  his 
knowledge,  utterly  refused,  and  still  does  utterly  refuse  to 
accept  the  same:  Now  these  presents  witness,  that  for 
better  evidencing  and  making  known  such  refusal  as  aforesaid, 
and  giving  efiect  thereto,  the  said  [disclaiming  trustee']  doth 
absolutely  reject,  renounce  and  disclaim  all  the  devises  and 
bequests  e:^pressed  to  be  made  to  him  by  the  said  recited  will, 
either  jointly  with  the  said  [other  trustees]  or  otherwise,  and 
all  the  trusts,  powers  and  discretions  thereby  expressed  to  be 
I'eposed  or  vested  in  or  confided  to  him,  either  jointly  with  the 
said  [other  trustees']  or  otherwise  (c).    In  witness,  8fc. 


Power  of 
sale. 


Copyhold, 
fine. 


Disclaimer, 
how  to  be 
made. 


Where  a  power  of  sale  of  real  estate  is  given  to  executors,  they  may 
exercise  it,  although  they  renounce  probate  of  the  will.  See  Sugd.  Pow. 
118. 

As  to  a  devise  to  trustees  and  executors  of  copyhold  estate,  and  that 
some  of  such  trustee-executors,  though  all  have  proved  the  will  and  acted 
thereunder,  may  renounce  their  right  to  be  admitted  in  favour  of  one  of 
themselves,  so  that  the  lord  is  entitled  only  to  a  single  fine,  see  Lord 
Wellesley  v.  Withers  (4  E.  &  B.  750);  but  such  renunciation  or  disclaimer 
must  be  made  before  the  disclaimants  have  exercised  any  acts  of  owner- 
ship over  the  copyholds  {Bence  v.  Gilpin,  L.  R.,  3  Exch.  76).  And  see 
ante,  p.  6. 

(c)  The  old  doctrine  was,  that  an  estate  of  freehold  could  be  disclaimed 
only  by  matter  of  record  (^Butler  and  Baiter^ s  Case,  3  Rep.  26).  But 
modem  authorities  have  established  the  adequacy' of  a  deed  {Tomnson  v. 
TicMl,  3  B.  &  Al.  36  ;  Nicloson  v.  Wordsworth,  2  Sw.  365  ;  BcgUe  v. 
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Crook,  2  Sc.  128).  And  it  would  seem  that  a  deed  is  not  otherwise  Disclaimer 
material  than  as  it  affords  more  solemn  and  satisfactory  evidence  of  the 
refusal  (^Staeey  v.  Elph,  1  M.  &  K.  195).  It  is  advisable  that  the  dis- 
claimer should  be  executed  as  soon  as  possible  after  the  trust  has  come  to 
the  knowledge  of  the  proposed  trustee  {Peppercorn  v.  Wayman,  5  De  G. 
&  S.  230),  for  a  presumption  of  acceptance  arises  from  the  absence, 
throughout  a  long  period,  of  any  act  at  variance  with  the  acceptance  of 
the  office  {Re  Uniacke,  1  J.  &  L.  1;  iSe  Needham,  lb.  34 ;  Wise  v.  Wise, 
2  J.  &  L.  403,  412 ;  King  v.  Phillips,  16  Jur.  1080).  Where  the  trust  By  parol, 
property  is  a  mere  chattel  interest,  a  disclaimer  by  parol  is  sufficient ; 
whether,  in  respect  of  freeholds,  a  parol  disclaimer  is  sufficient,  has  been 
doubted  ;  (but  see  3  B.  &  Al.  38  ;  Bingham,  v.  Clanmorris,  2  Moll.  253) ; 
assuming,  however,  that  it  is  effectual,  the  words  used  must  be  decisive 
and  unequivocal  {Doe  v.  Harris,  16  M.  &  W.  517).  Before  persons  are 
named  as  trustees,  &c.,  it  should  be  ascertained  that  they  are  willing  to 
accept  the  office ;  and,  in  regard  to  deeds,  it  would  be  well  if  solicitors 
were  in  all  cases  to  procure  the  execution  by  trustees  to  prevent  dower, 
trustees  of  terms,  &c.  ;  for  though  they  may  appear  to  be  mere  formal 
parties,  yet  their  disclaimer  of  the  estate  or  interest  intended  to  be  vested 
in  them  may  often  produce  an  important  effect  upon  the  state  of  the 
title. 

Instances  sometimes  occur  in  practice  of  persons  named  as  trustees 
standing  mute— refusing  either  to  accept  the  conveyance  or  devise,  or  to 
execute  a  deed  of  disclaimer.  There  does  not  appear  to  be  any  mode  of  in  Court, 
compelling  the  execution  of  a  deed  of  disclaimer ;  and  in  such  cases  it  is 
apprehended  that  the  only  course  is  to  file  a  bill  against  the  party,  who 
would,  of  course,  disclaim  by  his  answer,  (i.  e.  by  matter  of  record),  and 
there  the  proceedings  would  end.  A  disclaimer  in  Court  on  petition  is  not 
entered  of  record,  and  in  Re  Ellison's  Trust  (2  Jur.,  N.  S.  62),  V.-C. 
Wood  considered  it  to  be  no  more  than  a  parol  disclaimer,  and  directed  the 
devisees  in  trust  of  a  surviving  trustee  to  execute  a  disclaimer  by  deed  ; 
but  in  Foster  v.  Bamher  (1  Dr.  &  S.  172),  V.-C.  Eindersley  was  of 
opinion  that  a  disclaimer  by  counsel  on  petition  was  sufficient.  It  has  Costa. 
been  decided  that  in  such  a  case  the  disclaiming  trustee  can  only  be  allowed 
costs  as  between  party  and  party  {Norway  v.  Norway,  2  M.  &  K.  278  ; 
Bray  v.  West,  9  Sim.  429). 

The  effect  of  the  disclaimer  is  to  strike  the  name  of  the  disclaiming  Effect  of  dis- 
party  out  of  the  instrument  ah  initio.  Thus,  supposing  the  devise  to  be  <=i''""^'' 
to  three  jointly,  if  one  disclaim,  the  entirety,  together  with  the  powers  and 
discretions  attached  to  the  office  of  trustee,  will  be  vested  in  the  other  two, 
as  from  the  testator's  death  ;  see  Adams  v.  Taunton,  5  Mad.  435  ;  Eaton 
v.  Smith,  2  Be.  236 ;  Lord  Granville  v.  M'Neile,  7  Ha.  156 ;  Ewing  v. 
Addison,  7  W.  R.  23.  If  all  disclaim,  there  will  be  an  intestacy,  and 
the  estate  will  descend  as  undisposed  of  to  the  heir,  but  subject  in  equity 
to  the  performance  of  the  trusts. 

E  e2 
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Heir  cannot 
disclaim. 


The  heir  of  one  who  has  accepted  the  office  of  trustee  cannot  disclaim  ; 
and  devisees  in  trust  who  accept  the  trusts  of  a  trustee's  will  cannot  dis- 
claim trusts  which  their  testator  had  accepted  (^King  v.  PMUijJs,  16  Jur. 
1030). 

See  also,  as  to  disclaimer,  Lewin,  Trusts,  IGl ;  3  Jarm.  Conv.  698 ;  4  Ih. 
434 ;  Urch  v.  Walker  (3  M.  &  C.  702) ;  Seton  v.  Slade  (7  Ves.  265).  As 
to  disclaimer  hy  married  women,  8  &  9  Vict.  c.  106,  s.  7.  As  to  the 
presumption  of  disclaimer  and  election,  see  Harris  v.  Wat  kins  (2  K.  &  J. 
473).  And  as  to  partial  acceptance  of  trusts,  and  partial  disclaimer,  see 
Malxy  V.  Hdge  (2  Jur.,  N.  S.  80). 
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The  will  of  A.  B.,  of ,  in  the  county  of ,  esquire.  Commence. 

wills. 

This  is  the  last  will  and  testament  of  me ,  of , 

in  the  county  of ,  gentleman. 

This  is  the  last  and  only  (a)  will  of  me,  A.  B.,  late  of 

,  but  now  of  ,  merchant,  to  take  effect  only  in  the 

event  of  my  not  leaving  any  issue  living  at  my  death. 

I,  A.  B.,  of,  &c.,  hereby  revoke  all  my  prior  testamentary 
dispositions,  and  declare  this  to  be  my  last  wiU  and  testament. 

I,  A.  B.,  of ,  &c.,  make  this  my  last  will  and  testament, 

in  manner  following,  that  is  to  say  ; 

I,  A.  B.,  of  ,  in  the  county  of ,  in  England,  late  a 

captain  in  Her  Majesty's Regiment  of  Foot,  a  domiciled 

Englishman,  but  now  residing  temporarily  (6),  for  the  benefit 


(a)  The  insertion  of  the  word  "  only"  is  equivalent  to  a  revocation  of 
prior  wills.     See  11  Jarm.  Conv.  429(c). 

(J)  As  to  the  effect  given  to  a  testator's  description  of  himself  in  his 
will,  in  respect  of  his  domicile,  and  the  permanent  or  temporary  nature  of 
his  residence  abroad,  see  De  Mora  v.  Concha  (Prob.  Ct.,  28  July,  1860)  ; 
Be  Steer  (3  H.  &  N.  594);  Attorney- General  v.  Pottinger  (6  H.  &  N. 
733,  9  W.  K.  578)  ;  Attorney- General  v.  Kent  (1  H.  &  C.  12,  10  W.  R. 
722).  A  declaration  of  intention  to  retain  an  English  domicile,  though 
entitled  to  weight,  will  not  prevail  against  facts  showing  the  acquisition  of 
a  foreign  domicile.     See  further,  on  domicile,  Appendix. 
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Commence-     of  my  health    [or,   for   the   purposes   of  study,   or,  for   the 

^^.  "         education  of  my  childreu]  at ,  in  the  empire  of  France, 

do  make  my  last  will  and  testament  (c)  as  follows : — 


I,  A.  B.,  of  &c.,  the  eldest  son  and  heir  apparent  (d)  of  C.  B. 

of ,  in  the  same  county,  esquire,  by  Rosalie,  his  wife,  who, 

before  her  marriage  with  him  was  Rosalie  C,  spinster,  the 

(c)  This  will  should  be  executed  and  attested  as  required  by  the  law  of 
England,  but  by  virtue  of  24  &  25  Vict.  c.  114  (see  Apijendix),  would  be 
entitled  to  probate  in  this  country  if  executed  according  to  the  forms 
required  by  the  law  of  France. 
Legitimacy  {d)  By  stat.  21  &  22  Vict.  c.  93,  s.  1,  "  Any  natural-bom  subject  of  the 

Act,*&B8?°  Queen,  or  any  person  whose  right  to  be  deemed  a  natural-bom  subject  depends 
wholly  or  in  part  on  his  legitimacy  or  on  the  validity  of  a  marriage,  being 
domiciled  in  England  or  Ireland,  or  claiming  any  real  or  personal  estate 
situate  in  England,  may  apply  by  petition  to  the  Court  for  Divorce  and 
Matrimonial  Causes,  praying  the  Court  for  a  decree  declaring  that  the 
petitioner  is  the  legitimate  child  of  his  parents,  and  that  the  marriage  of 
his  father  and  mother,  or  of  his  grandfather  and  grandmother,  was  a  valid 
marriage,  or  for  a  decree  declaring  either  of  the  matters  aforesaid ;  and 
any  such  subject  or  person,  being  so  domiciled  or  claiming  as  aforesaid, 
may  in  like  manner  apply  to  such  Court  for  a  decree  declaring  that  his 
marriage  was  or  is  a  valid  marriage,  and  such  Court  shall  have  jurisdiction  to 
hear  and  determine  such  application,  and  to  make  such  decree  declaratory 
of  the  legitimacy  or  illegitimacy  of  such  person,  or  of  the  validity  or  in- 
validity of  such  marriage,  as  to  the  Court  may  seem  just;  and  such  decree 
(except  as  in  the  Act  mentioned,  see  sect.  8),  shall  be  binding  to  all  intents 
and  purposes  on  her  Majesty  and  on  all  persons  whomsoever."  See 
Shedden  v.  Attorney- General  (2  Sw.  &  Tr.  170,  9  W.  K.  285);  lie 
Bouverie  (10  W.  E.  811) ;  Be  Upton  (1  N.  R.  109). 

By  sect.  2,  applications  are  authorized  to  the  same  Court  for  a  declara- 
tion of  right  to  be  deemed  a  natural-bom  subject.  As  to  Scotland,  see 
sect.  9.    As  to  Ireland,  31  &  32  Vict.  c.  20. 

As  to  administering  in  Chancery  the  trusts  of  a  settlement  made  for  the 

purpose  of  obtaining  a  declaration  of  illegitimacy,  see  Gurney  v.  Gurney 

(1  H.  &  M.  413);  Anon.  (2  H.  &  M.  124);   Cooke  v.  Cooke  (6  N.  R. 

134). 

Perpetuation       By  the  stat.  5  &  6  Vict.  c.  69,  any  person  "  who  would,  under  the  cir- 

6^&^f Vict?'    cumstances  alleged  by  him  to  exist,  become  entitled,  upon  the  happening 

c.  69.  of  any  future  event,  to  any  honour,  title,  dignity,  or  office,  or  to  any  estate 

or  interest  in  any  property  real  or  personal,  the  right  or  claim  to  which 

cannot  by  him  be  brought  to  trial  before  the  happening  of  such  event,"  ia 

entitled  to  file  a  bill  in  Chancery  "  to  perpetuate  any  testimony  which  may 

be  material  for  establishing  such  claim  or  right." 
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only  child  of  Sir  Ralph  C,  of ,  in  the  county  of  , 

Baronet,  deceased,  make  this  my  last  will  in  manner  following, 
that  is  to  say ; — 

I  APPOINT ,  of  &C.,  and  ,  of  &C.,  to  he  executors  (e)    Appointment 

'  '  '  '  ^  '    of  executors. 

of  my  will. 

I  APPOINT ,  of  &c.,  and ,  of  &c.,  to  be  trustees  and 

executors  of  my  will :  And  I  give  to  each  of  them  who  shall  —legacies 

•'  ^  1  /.   r>  ^^  executors. 

accept  the  offices  of  trustee  and  executor  the  sum  of  £ as 

a  slight  acknowledgment  for  the  trouble  he  will  have  in  acting 
under  this  my  will. 

I  APPOINT of ,  and of ,  to  be  my  trustees  Appointment 

•  n     -I      •         1  •  1  °^  trustees, 

and  executors,  and,  together  with  my  wife  during  her  widow-  executors 

(e)  An  appointment  of  executors  written  lengthwise  in  the  margin  of  a  As  to  ap- 
will,  the  execution  being  at  the  foot  of  the  disposing  part,  was  excluded  executors. 
from  the  probate  {Me  Tookey,  5  No.  Cas.  386).  But  an  appointment  of 
executors,  written  across  a  will  drawn  on  a  printed  form,  was  included  in 
the  probate,  there  being  some  facts  from  which  the  Court  inferred  that  the 
appointment  of  executors  was  written  before  the  execution  of  the  wiU  (iZe 
Ryton,  5  No.  Cas.  406). 

Where  a  testator  left  the  residue  of  his  property  unto  his  "  wife  A.  and 
son  B.  as  whole  and  sole  executrix,"  the  Court  granted  probate  to  the  two 
conjointly  {Re  Court,  10  W.  K.  809).  And  see  Re  Sawtell  (2  Sw.  &  Tr. 
448,  10  W.  K.  782),  a  case  in  which  no  person  could  be  found  answering 
the  description  of  the  executor  nominated  in  the  will.  The  nomination  of 
a  second  set  of  executors  is  not  a  revocation  of  the  appointment  of  a  former 
set,  but  all  are  entitled  to  come  in  and  join  in  probate  {Re  Leese,  2  Sw.  & 
Tr.  442;  and  see  Geaves  v.  Price,  3  Sw.  &  Tr.  71,  11  W.  R.  809).  But 
the  appointment  by  codicil  of  a  sole  executor  is  a  revocation  of  an  appoint- 
ment of  other  persons  in  the  will  (Re  Lome,  3  Sw.  &  Tr.  478).  In  Re 
Baylis  (2  Sw.  &  Tr.  613),  where  the  testator  appointed  "A.  as  my  exe- 
cutor with  any  two  of  my  sons,"  the  appointment  of  any  two  sons  was 
held  void  for  uncertainty.  Where  a  testator  gave  a  legacy  to  each  "  exe- 
cutor and  witness,"  but  without  naming  any  executor,  notwithstanding  the 
words  "  executors  and  witnesses"  opposite  the  names  of  the  attesting  wit- 
nesses, it  was  held  that  there  was  no  appointment  of  executors  {Re  Woods, 
L.  R.,  1  Prob.  556). 

That  an  executor  may  be  appointed  for  his  life  only,  without  power  of 
transmitting  the  office  to  his  own  executors  (in  the  event  of  his  being  the 
sole  or  last  surviving  executor),  see  Re  Fozard  (3  Sw.  &  Tr.  173 ;  9  Jur., 
N.  S.  756). 
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and  guar-       hood,  to  bc  guardians  of  my  children  during  their  respective 
minorities. 


diaus. 


trustee  and 
executor. 


Conditional  I  DECLARE  that  if  my  Said  son,  Henry  B.,  shall,  at  the  time 
of'son'to^be*^  of  my  death,  have  attained  the  age  of  twenty -one  years,  he 
shall  be  a  trustee  and  executor  of  my  will,  which  in  that  case 
shall  be  construed  and  take  effect  as  if  his  name  had  been  herein 
inserted  throughout  along  with  and  immediately  before  the 
names  of  the  said  \_trustees]  A.  B.  and  C.  D. 


Appointment       I  DECLARE  that  on  my  son  William  B.  attaining  the  ase 

of  son  to  be  *       .  .  o  o 

trustee  on  of  twenty-onc  years,  I  appoint  him  a  trustee  of  this  my  will, 
twenty-one.  and  I  direct  that  my  will  shall  from  the  time  of  his  acceptance 
of  the  trusteeship  take  effect  and  be  construed  as  to  the  pro- 
perty then  remaining  subject  to  the  trusts  hereof  in  the  same 
manner  as  if  my  said  son  William  had  been  originally  named 
a  trustee,  jointly  with  the  said  M.  and  N. :  I  declare  that  until 
the  said  appointment  of  my  son  William  shall  take  effect,  such 
appointment  shall  not  fetter  or  prejudice  the  exercise  of  the 
trusts,  powers  or  discretions  hereby  given  to  the  said  M.  and 
N.,  or  the  survivor  of  them,  or  other  the  trustees  or  trustee  to 
be  from  time  to  time  appointed  in  their  or  his  stead  ;  And  that 
if  my  son  William  shall  die  (whether  in  my  lifetime  or  after 
my  death)  before  attaining  the  age  of  twenty -one  years,  or  if 
on  attaining  that  age  he  shall  be  incapable  or  unfit,  or  shall 
omit  or  refuse  to  act  as  a  trustee,  it  shall  be  lawful  for,  but  not 
compulsory  on,  the  trustees  or  trustee  for  the  time  being  of 
this  my  will,  to  appoint,  in  manner  aforesaid,  a  trustee  in  the 
place  of  my  son  William,  it  being  my  wish  that  there  shall  be 
from  time  to  time  not  more  than  three  nor  less  than  two  trustees 
of  my  will. 

Appointment       I  APPOINT  my  wife  [name~\,  and ,  of  &c.,  and ,  of 

of  wife  ./  L  J'  »  '  ' 

during  &c.,  to  be  trustees  and  executors  of  my  will :  But  if  my  said 

widowliood.  •/>iit  .11111  1 

wite  shall  marry  again,  she  shall  thereupon  cease  to  be  a  trustee 
and  executor  of  my  will,  which  shall  thenceforward  be  con- 
strued and  take  effect,  and  be  executed  in  the  same  or  the  like 

manner  as  if  the  said and  [^other  trustees']  had  been 

hereby  originally  appointed  the  sole  trustees  and  executors. 
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I  APPOINT  my  wife  [7iame'],  and  my  son  [name'l,  and  my  Appointment 

•'  L  -1'  n  'ii  of  special 

brother  [name'],  to  be  executors  and  trustees  of  my  will  as  to  executors; 
the  property  and  assets,  which,  at  the  time  of  my  death,  shall 
be  embarked  in  trade  (/)  :  And  I  appoint  A.  B.  of  &c.,  C.  D. 
of  &c.  and  E.  F.  of  &c.,  to  be  trustees  and  executors  as  to  all 
other  my  real  and  personal  property. 

I  appoint  a.  B.  of  &c.,  and  C.  D.  of  &c.,  to  be  my  exe in  respect 

of  a  debt ; 

cutors  in  respect  of  the  debt  or  debts  {g)  (if  any)  owing  to  me 
by  my  brother  [name]  at  the  time  of  my  death. 

I  GIVE  my  leasehold  house,  No.  — ,  street,  in ,  in  -astoieasc- 

•'  holds  speci- 

the  county  of  York,  with  the  garden  and  appurtenances  thereto  flcaiiy  be- 

,,  .  ,     ,  .  1      ,  r  "11        queathed. 

belonging,  or  usually  enjoyed  therewith,  to  my  son  [name],  he 
paying  the  rent,  and  performing  the  lessee's  covenants  in  re- 
spect of  the  said  leasehold  premises :  And  I  appoint  my  said 
son  my  executor  as  to  the  same  leasehold  premises  (A),  and 
direct  that  the  costs  of  and  incidental  to  the  obtaining  of  a 
limited  probate  by  my  son  shall  be  paid  out  of  my  residuary 
estate,  and  (except  as  aforesaid)  I  appoint  [names,  Sfc]  to  be 
trustees  and  executors  of  my  will. 

I  BEQUEATH  all  that  piece  of  building  land,  containing  about  Specific  be- 
square  yards,  situate  in street, ,  in  the  county  buiwrng 

(/)  See  1  Wms.  Exors.  241;  ante,  p.  311,  n.  (a). 

(^)  The  appointment  of  testator's  debtor  to  be  executor  destroys  the  Debtor 
remedy  against  him  at  law  for  the  debt.  By  the  appointment  of  a  special  ^^"J,"*'^ 
executor,  as  in  the  text,  the  legal  remedy  is  vested  in  him.  But  the  ap- 
pointment of  a  debtor  to  be  executor  is  no  more  than  a  parting  with  the 
action,  and  does  not  operate  in  equity  as  a  release  of  the  debt  as  against 
legatees ;  a  fortiori,  the  debt  is  assets  for  the  payment  of  testator's  debts. 
See  Ingle  v.  Richards  (28  Be.  3G6),  where  a  debt  not  recoverable  at  law 
(because  the  debtor  was  executor)  or  in  equity  (because  barred  by  the 
statute  of  limitations)  was  held  assets  in  the  hands  of  a  proving  executor. 

(7i)  This  special  appointment  of  an  executor  is  made  for  the  purpose  of  special  ex- 
transferring  the  liability  of  the  executors  for  general  purposes  under  the  ^^^^  '^" 
covenants  in  the  lease  (see  ante,  p.  153)  from  the  latter,  who  have  simply 
a  fiduciary  interest  in  the  leasehold,  to  the  person  having  the  beneficial 
ownership.  See  Lynch  v.  Bellew  (3  Phillim.  432);  Re  Barnes  (7  Jur., 
N.  S.  195).  See  also,  as  to  the  appointment  of  special  executors,  4  Dav. 
Conv.  by  Waley,  102 ;  and  as  to  executors  in  or  for  a  particular  country, 
see  Re  WaUlc'h  (3  Sw.  &  Tr.  423) ;  Velho  v.  Leite  (ib.  456). 
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of ,  which  I  have  agreed  to  take  on  a  building  lease  from 

Mr. ,  and  all  buildings,  and  the  wood,  stone,  bricks,  lime 

and  other  materials  which  shall  be  upon  the  said  piece  of  land 

at  my  death,  to  my  son ,  his  executors,  administrators  and 

assigns,  he  and  they  nevertheless  paying  the  rent,  and  per- 
foiTning  the  tenant's  or  lessee's  covenants  and  agreements  in 
respect  of  the  same  piece  of  land  (^),  and  indemnifying  my 
estate  therefrom,  except  that  the  apportioned  current  rent  of 
the  said  piece  of  land  down  to  and  inclusive  of  the  day  of  my 
—and  ap-  death  shall  be  paid  out  of  my  residuary  estate :  I  appoint  my 
spedai  exe^    Same  SOU  my  executor  as  to  the  premises  comprised  in  the  last 

spect  thereof,  bequest,  and  as  to  all  other  my  personal  estate,  I  appoint 

of  &c.  and of  &c.,  to  be  my  executors. 

Directions  as  I  DIRECT  that  an  anatomical  examination  be  made  of  my 
wiOT-toreex-  body  as  soon  as  possible  after  my  death  by  two  competent 
*°^^^'^'''°'  surgeons  to  be  selected  by  my  executors,  and  such  surgeons 
shall  forthwith  deliver  a  report  in  writing  of  the  result  of  such 
examination  to  my  executors,  who  shall  on  receipt  of  such 
report  pay  to  each  of  the  said  surgeons  as  a  remuneration  for 
his  trouble  a  sum  of  money  not  exceeding guineas  (^j). 


Covenant  to         (*)  In  the  absence  of  this  direction  as  to  the  burthen  of  the  covenants 
^^^^^'  to  build,  the  legatee  could  (contrary,  no  doubt,  in  most  cases  to  the  wishes 

of  the  testator)  require  the  contract  to  be  performed  at  the  cost  of  the  re- 
siduary estate  {Marshall  v.  Holloway,  5  Sim.  196) ;  contra,  as  to  cove- 
nants to  repair  and  pay  fines  for  renewals  upon  deaths  happening  after  the 
testator's  (2  Jarm.  Wills,  595,  596). 
Anatomy  (i)  By  the  "  Act  for  regulating  Schools  of  Anatomy"  (2  &  3  Will.  4, 

Dos'  1  Vbod  ^'  ^^)'  ^*  ^^  enacted  (s.  8),  "  that  if  any  person,  either  in  writing  at  any 
after  death,  time  during  his  life,  or  verbally  in  the  presence  of  two  or  more  witnesses 
during  the  illness  whereof  he  died,  shall  direct  that  his  body  after  death  be 
examined  anatomically,  or  shall  nominate  any  party  by  this  Act  autho- 
rized to  examine  bodies  anatomically  to  make  such  examination ;  and  if 
before  the  burial  of  the  body  of  such  person,  such  direction  or  nomination 
shall  be  made  knoTvn  to  the  party  having  lawful  possession  of  the  dead 
body,  then  such  last-mentioned  party  shall  direct  such  examination  to  be 
made,  and,  in  case  of  any  such  nomination  as  aforesaid,  shall  request  and 
permit  any  party  so  authorized  and  nominated  as  aforesaid,  to  make  such 
examination,  unless  the  deceased  person's  surviving  husband  or  wife,  or 
nearest  known  relative,  or  any  one  or  more  of  such  person's  nearest  known 
relatives,  being  of  kin  in  the  same  degree,  shall  require  the  body  to  be  in- 
terred without  such  examination." 
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I  DIRECT  that  my  body  be  interred  without  ostentation,  at  a  Directions  as 

•'  -^  •11**  funeral. 

cost  not  exceeding  £ ,  in  the  family  vault,  in  the  church- 
yard of  the  parish  church  of . 

I  DIRECT  that  my  remains  be  buried  with  plainness  and 
privacy  in  the  cemetery  of . 

I  DIRECT  that  the  expense  of  my  funeral  shall  not  exceed 
£ . 

I  GIVE   the   sum  of  £ to  A.  B.  of ,  in  the  county  of  Provision 

•'  against  lapse. 

;  but  if  he  shall  die  in  my  lifetime,  I  give  the  same  smn 

to  his  executors  or  administrators  as  part  of  his  personal 
estate. 

I  GIVE  to  my  said  trustees  rnamesl  the  sum  of  £ ,  which  Pecuniary 

J  L  J  '  legacy  to 

is  to  bear  interest  after  the  rate  of per  cent,  per  annum  trustees  upon 

■^  /.         1  trusts  after 

from  the  time  of  my  death,  upon  the  trusts  and  for  the  pur-  declared. 
poses  hereinafter  expressed  concerning  the  same. 

I  GIVE  to  my  said  son ,  and  my  said  wife,  the  sum  of  ^|^^[~^ 

£ free  from  legacy  duty,  to  be  raised  and  paid  at  the  end  the  end  of 

°      •'  •' '  ^  _  five  years,  or 

of  five  years  from  my  death  (unless  my  executors  shall  think  sooner  at 

•'  *'  ^  -  .  ,      .  discretion  of 

fit  sooner  to  raise  the  same),  together  with  interest  thereon  executors. 

from  my  death,  at  the  rate  of per  centum  per  annum,  such 

interest  to  be  paid  by  equal  half-yearly  payments  in  the  mean- 
time, upon  and  for  the  trusts  and  purposes  hereinafter  expressed 
concerning  the  same. 


And  by  the  Tth.  sect,  it  is  made  "  lawful  for  any  executor  or  other  party  Anatomy 
having  lawful  possession  of  the  body  of  any  deceased  person,  and  not  being  '^  • 
an  undertaker  or  other  party  entrusted  with  the  body  for  the  purpose  only 
of  interment,  to  permit  the  body  of  such  deceased  person  to  undergo 
anatomical  examination,  unless  to  the  knowledge  of  such  executor  or  other 
party,  such  person  shall  have  expressed  his  desire,  either  in  writing  at  any 
time  dm-ing  his  life,  or  verbally  in  the  presence  of  two  or  more  witnesses 
during  the  illness  whereof  he  died,  that  his  body  after  death  might  not 
undergo  such  examination,  or  unless  the  surviving  husband  or  wife,  or  any 
known  relative  of  the  deceased  person,  shall  require  the  body  to  be  interred 
without  such  examination." 
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Pecuninry 
legacies ; 


I  BEQUEATH  tlic  pecuniary  legacies  following ;  namely,  To 

ray  said  wife  the  sum  of  £ for  her  immediate  use  ;  To  each 

of  my  said  other  trustees  and  executors  the  sum  of ,  as  an 

acknowledgment  for  his  trouble  in  executing  the  office  of 
trustee  and  executor  of  my  will ;  To  the  said  [«awe]  indivi- 
dually, and  without  reference  to  his  office  of  trustee  and  exe- 
cutor, the  sum  of  £ ;  To  A.  B.  of  &c.,  the  eldest  (^)  son 


Misnomer  or 
misdescrip- 
tion of  per- 
sons. 


(^)  In  cases  of  misnomer  or  misdescription,  the  general  rules  are,  (1), 
Veritas  nominis  tollit  errorem  demonstrationis,  and  (2),  Nihil  facit 
error  nominis  cum  de  persona  constat.  See  Broom's  Maxims,  562 — 575. 
Thus,  by  virtue  of  the  first  maxim,  a  bequest  to  "  C.  M.  S.,  the  legitimate 
son  of  C.  S.,"  was  held  good,  though  the  person  named  tm-ned  out  to  be  a 
bastard  {Standen  v.  Standen,  2  Ves.  j.  589).  And  by  virtue  of  the  second 
maxim,  a  devise  to  "  William  P.  the  eldest  son  of  Charles  P."  was  held 
to  be  a  good  devise  to  the  eldest  son  whose  name  was  not  William,  but 
Andrew;  the  words  of  description  being  sufficient  to  point  out  with  cer- 
tainty the  intended  object  of  bounty  {Pitcairne  v.  Erase y  Ca.  t.  Pin. 
403). 

See  also  Bradsham  v.  Bradsliaw  (2  Y.  &  C.  Ex.  72);  Re  Clergy 
Society  (2  K.  &  J.  615);  Stringer  v.  Gardiner  (4  De  G.  &  J.  468); 
Mostyn  v.  Mostyn  (5  H.  L.  C.  155);  Adams  v.  Jones  (9  Ha.  485);  1  Jarm. 
Wills,  350. 

In  Beaumont  v.  Fell  (2  P.  W.  141),  though  the  legatee's  christian  and 
surnames  were  both  mistaken,  the  legacy  was  held  good  :  but  this  case  is 
now  overruled  by  lliller  v.  Travers  (8  Bing.  244,  1  Moo.  &  S.  342).  In 
Be  Greg  son's  Trusts  (2  H.  &  M.  504),  legacies  to  persons  described  only 
by  their  surname  were  supported. 

Mistakes  may  occur  both  in  the  name  and  the  description.  A  gift  to 
"  John  N.,  second  son  of  William  S.  N.,  vicar  of  T.,"  was  held  a  good 
gift  to  John  Pryce  N.,  third  son  of  William  E.  N.,  vicar  of  T.  {Newholt 
V.  Pryce,  14  Sim.  354);  and  a  devise  "to  Elizabeth  A.,  a  natural  daughter 
of  E.  A.  single  woman,"  was  held  a  good  devise  to  John  A.  the  only 
natural  child  of  E.  A.  {Ryall  v.  Hannam,  11  Jur.  761).  See  also  Brake 
V.  Brake  (25  Be.  643,  8  H.  L.  C.  172);  Garner  v.  Garner  (29  Be.  114); 
Be  Gregory's  Settlement  and  Will  (34  Be.  600).  In  a  gift  to  childi-en, 
"  except  Thomas  the  eldest  son,"  where  it  turned  out  that  Thomas  was  the 
youngest  son,  the  exception  was,  by  V.-C.  Stuart,  held  void  for  uncertainty 
{Hodgson  v.  Clarke,  1  Gif.  139),  but  the  decision  was  reversed  on  appeal 
(1  D.  F.  &  J.  394),  and  it  was  held  that  the  eldest  son,  and  not  Thomas, 
was  to  be  excepted. 

In  many  cases  of  the  class  now  under  consideration,  only  one  claimant 
appears.  The  difiiculty  of  the  question  is  increased  when  there  are  com- 
peting claimants.    When  this  is  the  case,  the  first  maxim  is  not  extended 
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of  R.  B.  of ,  the  sum  of ;  To  each  of  the  domestic 

servants  who  shall  be  in  my  service  at  my  decease  one  year's 

so  as  to  entitle  a  person  who  more  nearly  answers  to  the  name  but  to  whom 
the  description  is  inapplicable,  and  to  exclude  a  claimant  to  whom  the  de- 
scription applies  {Blundell  v.  Gladstone,  1  V\\.  279;  Camoys  v.  Bhindell 
1  H.  L.  C.  778).  Where  part  of  the  description  applies  to  one  claimant 
•  and  part  to  another,  the  gift  fails  for  uncertainty ;  parol  evidence  is  inad- 
missible to  remove  the  ambiguity,  and  show  the  testator's  intention.  But 
where  part  of  the  description  applies  to  each  claimant,  and  part  to  neither, 
parol  evidence  is  admissible;  see  note  (i)  to  Free.  XX.,  ante,  p.  320. 

To  the  interpretation  and  construction  of  written  instruments  in  general,  Construction 
the  following  maxim  applies:  Benigncs  faciendm  svnt  interpretationes, 
propter  simplicitatem  laicorum,  nt  res  magis  valeat  quam  pereat ;  et 
verba  intentioni,  non  e  contra,  deient  inservire.  To  which  may  be 
added.  In  testamentis  plenius  voluntates  testantium  interpretantur. 
Ultima  voluntas  testatoris  est  perimplenda  secundv/rn  veram  intentionem 
iuam.  See  these  rules  explained  and  illustrated  in  Broom's  Legal  Maxims, 
493—607. 

In  the  construction  of  wills,  it  is  a  settled  rule  that  where  two  clauses  or  As  to  contra- 
gifts  are  contradictory  and  inconsistent,  so  that  they  cannot  possibly  stand  -(^[113°"^  "^ 
together,  that  clause  or  gift  which  comes  last,  which  is  nearest  in  position 
to  the  end  of  the  will,  shall  prevail :  cum  duo  inter  se  pttgnantia  reperi- 
untur  in  testamento  ultimum  ratum  est  (Broom's  Maxims,  518):  the 
last  words  are  considered  to  express  the  latest  intention  of  the  testator. 
But  this  rule  is  subject,  in  its  application,  to  the  doctrine  that  the  testator's 
intent  is  to  be  gathered  from  the  general  tenour  of  the  will ;  so  that  a  clause 
which  cannot  be  reconciled  with  the  general  scheme  of  the  will  will  be 
rejected,  whatever  the  local  position  it  may  happen  to  occupy  in  the  in- 
strument. And  the  rule  is  never  applied  except  when  a  reconciliation  of 
the  clauses  or  gifts  is  impossible :  any  construction  of  the  contradictory 
clauses  which  will  render  both  effective  is  preferred  to  the  entire  sacrifice 
of  the  earlier  clause.  Thus  where  a  testator  has  in  different  parts  of  the 
same  will  given  the  same  lands  to  different  persons  in  fee ;  even  here 
ingenuity  has  discovered  a  conciliatory  construction,  and  the  devisees  take 
concurrently  as  joint  tenants. 

See  f  m-ther,  on  the  effect  of  repugnancy  or  contradiction  in  wills,  1  Jarm. 
Wills,  ch.  15;  and  the  following  cases,  Doe  v.  Pedley  (1  M.  &  W.  662); 
Doe  V.  Nevill  (12  Jur.  181);  BrocMebanh  v.  Johnson  (20  Be.  205); 
Marliliam  v.  Ivatt  (lb.  582);  Passmore  v.  Huggins  (21  Be.  103). 

It  is  not  sufficient  to  invalidate  a  will,  that  the  testator,  at  the  time  of  Mistaken 
its  execution,  was  under  a  mistake  as  to  the  legal  effect  of  a  prior  instru-  of  ^ms. 
ment  with  reference  to  the  interest  which  an  intended  object  of  his  bounty 
took  under  such  instrument  {Browning  v.  Bxbdd,  6  Moo.  P.  C.  430;  13  L. 
T.  1 ).     To  be  a  ground  for  equitable  interference,  a  mistake  must  be  in 
fact,  and  not  in  law  (see  Midland  G.  W.  of  Ireland  Railway  v.  Johnson, 
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— time  of 
payment. 


Legacy  to 
charity. 


wages  (in  addition  to  what  may  be  then  due  to  him  or  her  for 
wages),  and  a  suit  of  mourning  at  the  discretion  of  my  exe- 
cutors ;  To  &c.  \^other  pecuniary  legacies^  ;  And  I  direct  the 
legacy  hereinbefore  bequeathed  to  my  said  wife  to  be  paid  or 
retained  out  of  the  first  moneys  which  shall  come  to  the  hands 
of  my  trustees  and  executors,  and  the  other  legacies  herein- 
before bequeathed  to  be  paid  or  retained  at  the  end  of  twelve 
calendar  months  from  my  decease,  unless  my  executors  shall 
think  fit  sooner  to  pay  or  retain  the  same. 

I  GIVE  the  sum  of  £ to  the  Society  for  Promoting 

Christian  Knowledge,  the  same  to  be  paid  for  the  purposes  of 
the  said  Society  to  the  Treasurer  for  the  time  being  thereof, 
whose  receipt  shall  be  a  good  discharge  for  the  same ;  And  I 
direct  that  a  sufficient  part  of  my  pure  personal  estate,  before 
any  other  payment  thereout,  shall  be  applied  in  payment  of  the 
said  charitable  legacy. 


Bequest  to 
trustees,  to 
carry  inte- 
rest, &c. 


Upon  trust 
for  younger 
children 
Twminatim. 
On  death  of 
any  and 
every 

younger  son 
under 

twenty-one, 
or  on  any 
such  son  be- 
coming the 
eldest  son ; 

or  on  death 
of  any  and 


I  BEQUEATH  the  sum  of  £ to  my  said  trustees  [names'], 

to  be  paid  or  retained  at  the  end  of calendar  months  next 

after  my  decease,  and  to  carry  interest  from  my  decease  at  the 

rate  of per  cent,  per  annum,  and  to  be  held  by  my  said 

trustees,  Upon  the  trusts  and  subject  to  the  provisions  following, 
that  is  to  say,  In  trust  for  my  younger  children,  the  said  A.  B., 
C.  B.,  D.  B.  and  E.  B.,  in  equal  shares  ;  but  in  case  any  or  every 
of  such  younger  children,  being  sons,  shall  die  under  the  age  of 
twenty-one  years,  or  become  an  eldest  or  only  son,  entitled  under 
the  provisions  hereinafter  contained  to  the  possession  of  my 
manors,  hereditaments  and  real  estate,  or  to  the  receipt  of  the 
rents  and  profits  thereof,  before  he  shall  have  attained  that  age ; 
or  in  case  any  or  every  of  my  said  younger  children,  being 


6  H.  L.  C.  798,  810;  where  however  the  mistake  was  in  the  construction  of 
a  contract);  but  see  Stone  v.  Godfrey  (5  D.  M.  &  G.  76):  see  also  Trigge 
V.  LavalUe  (1  N.  E.  454).  Where  a  testator  A.  gave  all  his  property  to 
B.,  stating  that,  on  his  (A.'s)  death,  what  he  had  received  from  his  father 
C.  would  devolve,  under  the  will  of  C,  on  the  nephews  (and  nearest  rela- 
tions) of  A. ;  whereas  the  paternal  property  was,  in  the  events  which  had 
happened,  part  of  A.'s  estate;  it  was  held  that  this  amounted  to  an  excep- 
tion of  the  property  in  question  from  the  general  gift  to  B.,  and  that  it 
went  as  in  the  case  of  an  intestacy  (  Oircmtt  v.  Perry,  23  Be.  275), 
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daughters,  shall  die  under  the  age  of  twenty-one  years,  without  every  daugh- 
haviner  been  married  with  the  previous  consent  in  writing  of  twenty-one, 

T  1  11  1       Without 

her  or  their  guardian  or  guardians,  or  become  an  eldest  or  only  having  mar- 
daughter  entitled  as  aforesaid,  then  with  or  out  of  the  share  consent,  then 
and  accretions  under  this  clause  to  the  share  of  every  younger  share  of  the 
child  so  dying,  the  sum  of  £1,000  shall  be  added  to  the  share  Z'iST^'' 
of  each  other  of  my  said  younger  children,  and  subject  to  the  fd(jed^to°the 
making  of  such  additions,  the  share  and  accretions  thereto  of  ^j  yfg°Jthgr'^ 
every  younger  child  so  dying  shall  sink  into  the  residue  of  my  ^""'Jf'^'" 
personal  estate.     And  I  empower  the  trustees  or  trustee  for  the  ti>e  balance 
time  being  of  my  will,  during  the  respective  minorities  of  my  the  residue. 
younger  sons,  and  the  respective  minorities  and  discoverture  of  ^'^e?" 
my  younger  daughters,  for  the  time  being  entitled  to  shares  of 
the  said  trust  fund,  to  apply  the  whole,  or  such  part  as  my  said 
trustees  or  trustee  shall  in  their  or  his  discretion  think  sufficient, 
of  the  annual  income  of  such  shares  respectively,  in  or  towards 
the  maintenance  and  education,  or  otherwise  for  the  benefit,  of 
such  younger  sons  and  daughters  respectively.     And  I  direct  Accumuia- 
my  said  trustees  or  trustee  to  accumulate  the  unapplied  surplus    '°"' 
of  such  annual  income,  by  investments  in  their  or  his  names  or 
name,  in  or  upon  such  stocks,  funds  and  securities  as  are  herein- 
after mentioned,  and  add  the  accumulations  thereof  to  the  capital 
of  the  respective  shares  whence  the  same  shall  have  arisen,  but 
with  power  for  my  said  trustees  or  trustee  to  apply  such  surplus 
and  accumulations  in  manner  aforesaid.     And  I  direct  my  said  investment 
trustees  or  trustee  in  the  meantime,  until  the  respective  shares 
of  my  said  younger  children  of  the  said  trust  fund  shall  become 
payable,  to  invest  the  same  in  the  names  or  name  of  my  said 
trustees  or  trustee,  in  or  upon  any  of  the  public  stocks,  funds  or 
securities  of  the  United  Kingdom,  or  on  any  real  securities  in 
England  or  Wales,  but  not  in  Ireland  or  elsewhere,  and  not  in 
or  upon  any  other  kind  of  security,  with  power  to  vary  the 
investments  from  time  to  time  for  any  other  or  others  of  a  like 
nature. 


I  BEQUEATH  the  several  annuities  following ;  namely.  To  Life  annui- 

[^name,  SfC.'],  an  annuity  of  £ ;  To  [name'},  the  wife  of  '^^' 

[name],  an  annuity  of  £ ,  for  her  sole  and  separate  use, 

free  from  marital  control,  and  without  power  of  anticipation ; 

To  &c.  [other  annuities];   the  said  annuities  to  be  payable  —time of 

^    "^  payment; 
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— propor- 
tionate port ; 


— appropna- 
tion  of  funds, 


during  the  respective  lives  of  the  several  annuitants,  in  equal 
half-yearly  portions,  the  first  of  such  portions  to  be  paid  at  the 
end  of  six  calendar  months  from  my  decease,  and  a  propor- 
tionate part  of  each  annuity  to  be  paid  to  the  executors  or  adminis- 
trators of  the  annuitant  down  to,  and  inclusive  of,  and  within 
one  calendar  month  next  after,  the  day  of  his  or  her  decease. 
And  as  to  each  of  the  said  annuities  I  empower  my  trustees 
and  executors  to  appropriate  in  their  names  a  fund,  in  Three 
per  cent,  stock  [_or,  in  any  of  the  investments  hereinafter 
authorized  with  respect  to  any  of  the  trust  moneys  hereinafter 
mentioned  or  referred  to],  sufficient  at  the  time  of  appropriation 
to  answer,  by  the  dividends  [^or,  annual  income]  thereof,  the 
payment  of  the  annuity,  and  in  the  meantime  to  pay  the  annuity 
out  of  the  moneys  to  arise  from  my  real  and  residuary  personal 
estate  hereinafter  devised  and  bequeathed ;  but  the  annuity 
shall,  after  such  appropriation  as  aforesaid,  be  payable  out  of 
the  appropriated  fund  exclusively,  in  exoneration  of  my  other 
estate,  and  such  fund  shall,  subject  to  the  payment  of  the  annuity, 
form  part  of  my  residuary  personal  estate. 


Annuity, 
bequest  of, 
to  valet. 


Cesser  on 
alienation. 


I  GIVE  to  G.  A.,  who  now  resides  at  S.,  in  Italy,  and  who 
formerly  lived  with  me  as  travelling  servant  for  the  space  of 

years  or  thereabouts,  an  annuity  of  £ ,  to  be  paid  to 

the  said  Gr.  A.  during  his  life,  free  from  legacy  duty  and  all 
other  deductions ;  and  I  direct  that  the  said  annuity  shall  be 
paid  to  the  said  Gr.  A.  personally,  or  to  such  person  as  he  shall 
from  time  to  time,  but  not  by  way  of  anticipation,  authorize  to 

receive  the  same,  by  equal  half-yearly  payments  on  the 

day  of and  the day  of in  every  year ;  and  that 

the  first  half-yearly  payment  thereof  shall  be  made  on  such  of 
the  said  days  as  shall  first  happen  after  my  decease,  and  that  a 
proportionate  part  shall  be  paid  down  to  the  death  of  the 
annuitant.  But  I  declare  that  in  case  the  said  G.  A.  shall  do 
or  sufier  any  act  or  thing  whereby  the  said  annuity  or  any  part 
thereof  shall  be  assigned,  charged,  or  incumbered,  the  said  an- 
nuity shall  wholly  cease.  And  I  request  that  my  executors  will 
make  provision  for  the  punctual  payment  of  the  said  annuity  out 
of  my  personal  estate,  periodically,  as  it  becomes  due,  to  the  said 
G.  A.  at  S.,  or  at  such  other  place  as  he  may  happen,  for  the  time 
being,  to  reside  in.   Provided  always,  that  it  shall  be  lawful  for 
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my  said  executors  to  accept  the  boud  of  the  said ,  the  re-  Power  to 

siduary  legatee  of  my  personal  estate,  as  snfficient  security  for  of  residuary 
the  payment  of  the  said  annuity,  and  that  it  shall  not  be  incum-  security. 
bent  upon  them,  in  that  case,  to  appropriate  or  set  apart  any 
fund  to  answer  the  same. 

I  DIRECT  my  trustees,  as  soon  as  may  be  after  my  death,  to  Trust  to  sink 

•'  '  ,  •'  J  ^  part  of  resi- 

sink  the  sum  of  £ hereinbefore  bequeathed  to  them  for,  dueinaiifo 

-I    .        ,  ^  n  annuity  to  bo 

one-fifth  part  of  my  net  residuary  estate],  m  the  purchase,  from  paid  to  the 

„  ill.  cestui  que  vie 

any  person  or  persons  or  from  any  reputable  insurance  company  tin  bank- 
in  Great  Britain,  of  a  clear  irredeemable  annuity,  to  be  payable  aUeuation. 
to  my  trustees  during  the  life  of  my  nephew  K.  B.,  of  &c.,  in 
equal  portions,  half-yearly  or  quarterly,  and  if  not  purchased 
from  any  insurance  company,  to  be  well  secured  on  real  or 
Grovernment  securities,  or  other  good  security,  in  the  discretion 
of  my  trustees  ;  And  upon  further  trust  to  receive  the  annuity 
to  be  so  purchased  as  last  aforesaid,  as  the  same  shall  from  time 
to  time  become  due ;  and  if  my  said  nephew  shall  not  at  my 
death  be  an  undischarged  bankrupt  (m),  to  pay  the  same  into  the 
hands  of  my  said  nephew,  until  he  shall  become  bankrupt,  or 
until  he  shall  do  or  suffer  some  act  or  thing  whereby  the  said 
annuity  shall  be  wholly  or  partially  assigned,  charged  or  in- 
cumbered. And  on  and  after  the  bankruptcy  or  doing  or 
suffering  of  any  such  act  or  thing  as  aforesaid,  then  the  said 
annuity  shall  cease  to  be  payable  to  my  said  nephew,  and  shall 
be  held  by  my  trustees  upon  the  trusts  following ;  namely  &c. 

I    DIRECT  that  a  proportionate   part   of  the   said   annuity  Annuity; 
[which  is  payable  out  of  rents  and  annual  income  of  resi-  part  down  to 
duary  estate\  current  at  my  wife's  death,  shall  be  paid  in  re-  nuitant. 
spect  of  the  fraction  of  a  quarter  immediately  preceding  her 
death.     And  as  to  the  rents  and  income  aforesaid  (subiect  to  ?^"*f  f^^^^- 

V        •'  ject  to  an- 

(m)  See  Re  Mvggeridge's  Trusts  (Job.  625),  as  to  the  effect  of  in-  Forfeiture  on 
solvency  before  the  annuity  was  actually  payable ;  and  Dorsett  v.  Borsett  bankruptcy. 
(30  Be.  256),  in  which  case  it  was  held  that  a  clause  of  forfeiture  on  bank- 
ruptcy affected  a  share  which  accrued  after  the  banki'upt  had  obtained 
his  certificate,  as  well  as  his  original  share,  and  that  the  effect  was  to 
accelerate  the  interests  in  both  shares  of  those  persons  claiming  by  reason 
of  the  forfeiture.  See  also  White  v.  Chitty  (L.  E.,  1  Eq.  372) ;  Lloyd  v. 
Lloyd  (2  Eq.  722)  j   Cox  v.  Fonblanque  (6  Eq.  482). 
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nuity  to  wife  the  Said  annuity),  the  same  shall,  in  the  event  of  my  said  wife's 
^S)togo  marrying  again,  be  paid  and  applied  in  the  manner  in  which 
were'd^ci.      the  whole  of  the  said  rents  and  income  would,  for  the  time 

being,  be  payable  and  applicable  under  this  my  will,  in  case  my 

said  wife  were  dead. 


Annuities  to 
accrue  de  die 
in  diem. 


I  DIRECT  that  the  annuities  hereinbefore  bequeathed  shall  be 
deemed  (in  like  manner  with  interest  on  money  borrowed)  to 
accrue  due  from  day  to  day,  to  the  intent  that  the  several 
annuitants  may  be  entitled  to  their  respective  annuities,  or 
proportionate  parts  thereof,  down  to,  and  inclusive  of,  the 
days  of  their  respective  deaths. 


Charge  of 
legacy  on 
specific  real 
estate,  with 
provision  for 
discliarge 
thereoL 


I  CHARGE  the  said  sum  of  £ ,  in  aid  of  my  personal 

estate  (w),  upon  my  freehold  estates  at  .     And  I  declare 

that  upon  the  investment  by  the  trustees  or  trustee  for  the  time 

being  of  this  my  will,  of  the  said  sum  of  £ ,  in  or  upon  any 

one  or  more  of  the  investments  hereinafter  authorized,  my  said 

personal  estate  and  the  said  estates  at  shall  thenceforth 

and  for  ever  be  liberated  from  all  and  every  trust,  charge  and 

liability  in  respect  of  the  said  sum  of  £ ,  and  all  interest 

thereon.  And  I  declare  that  the  production,  or  other  proof  of 
the  execution  by  the  persons  or  person  who  shall  be  the  ti"us- 
tees  or  trustee  of  this  my  will  at  the  time  of  such  investment, 
of  a  deed  declaring  that  such  sura  had  been  invested  pursuant 
to  the  directions  of  this  my  will,  and  the  trusts  upon  which 
they  or  he  held  the  same  sum  at  the  time  of  the  investment 
thereof,  or  a  recital  to  the  same  effect,  in  any  deed  executed  by 


Charge  of 
legacies  on 
real  estate. 


(«-)  A  mere  charge  of  debts  or  legacies  upon  the  realty,  or  a  charge 
upon  the  realty  in  aid  of  the  personalty,  does  not  alter  the  order  and 
priority  in  which  the  different  kinds  of  property  are  liable  for  the  satisfac- 
tion of  the  debts  or  legacies  (2  Jarm.  Wills,  613,  635).  But  a  charge 
upon  real  estate  in  exoneration  of  the  personal  estate  transfers  the  primary 
liability  to  the  estate  so  charged. 

And  a  general  charge  of  annuities  and  legacies  upon  all  the  testator's 
real  and  personal  estate  (and  therefore  in  terms  including  estates  devised 
specifically)  will  not  alone  be  sufficient  to  bring  the  specifically-devised 
estates  within  the  scope  of  the  charge  {Conron  v.  Conron,  7  H.  L.  C.  168). 
But  sec  Maskell  v.  Farrington  (1  N.  E.  37,  affirming  10  W.  K.  728) ; 
Lord  PortarUngton  v.  Damcr  (3  N.  R.  264). 
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the  trustees  or  trustee  for  the  time  being  of  this  my  will,  shall 
in  favour  of  purchasers  or  mortgagees  of  the  said  hereditaments 

so  charged  in  aid  of  my  personalty  with  the  said  sum  of  £ , 

be  conclusive  evidence  of  the  due  investment  thereof,  and  shall 
exonerate  such  purchasers  or  mortgagees  therefrom,  and  from 
all  liability  in  respect  of  the  insufficiency  of  the  said  investment 
and  securities,  and  from  seeing  to  the  application  of  the  same 
sum,  and  from  inquiring  into  or  taking  notice  of  the  misappli- 
cation thereof,  or  of  any  part  thereof. 

I  DECLARE  that,  notwithstanding   the   trusts   hereinbefore  separate 

,.               P1-1             j?_o  1  estate  of  mar- 
contained  of  the  annual  income  of  the  said  sum  oi  x and  tied  woman 

the  investments  thereof  for  the  separate  use  of  my  said  rectionsnsto 
daughter  Caroline,  it  shall  be  lawful  for  my  trustees  or  trustee,  Srough  a 
so  long  as  they  or  he  shall  deem  it  expedient  so  to  do,  to  pay  or  agent?  ^' 
remit  the  annual  income  of  the  said  sum  of  £ and  the  in- 
vestments thereof,  to  such  banker  or  agent  as  my  same  daughter 
shall  from  time  to  time  appoint,  or  to  authorize  such  banker  or 
agent  to  receive  the  same,  for  the  purpose  of  remittance  or 
payment  as  my  same  daughter  shall  direct ;  and  every  payment 
or  remittance  which  shall  be  made  by  my  trustees  or  trustee,  to 
or  through  the  agency  of  a  banker  or  agent  appointed  by  my 
said  daughter,  shall,  until  such  appointment  be  withdrawn  by 
her,  be  a  good  discharge  to  my  ti'ustees  or  trustee  for  the  money 
which  shall  be  so  paid ;  but  this  provision  shall  not  preclude 
my  trustees  or  trustee  from  requiring  from  time  to  time,  as  the 
said  annual  income  shall  arise,  a  special  direction  from  my  said 
daughter  respecting  the  application  thereof,  or  otherwise  from 
paying  the  same  into  her  proper  hands,  if  my  trustees  or  trus- 
tee shall  deem  it  advisable  so  to  do  (o). 

I  GIVE  the  sum  of  £ to  my  said  trustees  ^ names],  Upon  separate 

,  o  t  1        "^'^  "^  female 

trust  to  invest  the  same,  &c.,  and  upon  trust  to  pay  the  during  every 

annual  income  of  the  said  sum  of  £ ,  and  the  investments 

thereof,  to  the  said  Mary for  her  life,  to  be  enjoyed  by  her 


(o)  This  clause  is  framed  to  remove  the  doubt  whether  a  trustee  is 
justified  in  remitting  income  through  a  banker  or  agent  to  a  married 
woman  permanently  resident  abroad. 
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during  any  and  every  {p)  coverture  as  her  separate  property 
free  from  marital  control,  and  without  power  of  anticipation, 
and  from  and  after  lier  decease,  &c. 


Trinkets, 
&c.  to  wiie. 


Paintings, 
&c.  as  heir- 
looms. 


I  GIVE  to  my  wife  [name'\  all  the  trinkets,  jewellery,  para- 
phernalia and  ornaments  of  her  person  which  shall  have  been 
used  by  her  previous  to  my  death.  But  as  to  my  gold  and 
silver  plate,  and  my  collection  of  paintings  in  oil,  I  desire  that 
the  same  may  go  and  be  enjoyed  as  heir-looms  with  the  free- 
hold estates  comprised  in  my  marriage  settlement. 


Wife  to  have 
the  use  of 
houseliold 
furniture, 
&c.; 


— delivery 
and  inven- 
tory; 


— power  to 
determine 
questions ; 


— trustees' 
responsibi- 
lity. 


I  BEQUEATH  to  my  Said  wife  the  personal  use  and  enjoyment, 
in  her  residence  for  the  time  being,  so  long  as  she  shall  continue 
my  widow  and  shall  reside  in  England,  of  all  my  household 
furniture,  plate,  linen,  china,  glass,  books,  pictures,  prints,  mu- 
sical instruments,  and  other  effects  of  the  like  nature,  which 
shall,  at  my  decease,  be  in  or  about  my  then  dwelling-house : 
And  I  direct  my  trustees  and  executors  for  the  time  being 
(other  than  my  said  wife)  to  deliver  the  same  to  her  within  one 
calendar  month  next  after  my  decease,  on  her  signing  an  inven- 
tory thereof  to  be  prepared  and  kejit  by  my  said  other  trustees 
and  executors,  who  shall  at  the  same  time  deliver  to  her  a 
duplicate  copy  of  such  inventory  signed  by  them:  And  I 
empower  my  said  other  trustees  and  executors  for  the  time 
being,  by  writing  under  their  hands,  to  determine,  in  case  of 
dispute,  what  articles  shall  be  considered  as  included  in  the  be- 
quest lastly  hereinbefore  contained;  and  I  exonerate  them 
from  all  responsibility  in  respect  of  the  effects  included  in 
the  same  bequest,  after  such  delivery  thereof  as  aforesaid,  until 
they  shall  receive  actual  notice  that  my  said  wife  is  dead,  or  has 
married  again,  or  is  resident  out  of  England. 


Separate  nse, 
&c.  should 
comprise 
every  future 
coverture. 


{p)  The  language  of  the  trust  should  in  these  cases  be  perfectly  general, 
so  as  to  include  every  successive  coverture;  the  use  of  more  restricted 
terms  might  confine  the  trust  for  separate  use,  and  the  restraint  of  antici- 
pation, to  the  coverture  for  the  time  being,  or  the  first  coverture  only  (see 
Knight  v.  Knight,  6  Sim.  121;  Be  Gaffee's  Settleinent,  7  Ha.  101,  1 
McN.  &  G.  541 ;  Mc'ore  y.  Morris,  4  Drew.  33). 
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I  DECLARE  that  it  shall  be  lawful  for  my  trustees  and  exe-  Furniture. 
cutors  to  permit  my  said  wife  to  take,  at  a  valuation  to  be  made  ewuors^to*^''" 
in  such  manner  as  my  trustees  and  executors  shall  think  fit,  all  and  toaccoi.t 
or  any  part  or  parts  of  the  furniture,  plate,  linen,  china,  glass,  ^^,°"y|^J°'^ 
printed  books,  pictures,  prints,  musical  instruments,  and  other  mouey. 
effects  of  the  like  nature  of  which  I  shall  die  possessed,  and  to 
accept  such  personal  security  by  bond  or  promissory  note  of 
hand  or  such  other  security  for  the  payment  of  the  amount  of 
such  valuation,  either  with  or  without  interest,  by  such  instal- 
ments and  at  such  time  or  times,  and  in  such  manner,  as  my 
trustees  and  executors  shall  think  fit,  without  incurring  any 
responsibility  by  reason  thereof. 

I  GIVE  all  my  household  furniture  and  all  my  plate,  linen.  Bequest  of 

,  .  r  T     TT  furniture, 

pictures  and  books  to  my  said  trustees  \  names  \,  Upon  trust  piate,  &c.  to 

.  trustees 

to  permit  my  said  wife  to  have  the  jiersonal  use  and  enjoyment  upon  trust 
thereof  during  her  life  ;  and  after  her  decease.  Upon  trust  to  ufe— 
sell  and  convert  the  same  into  money,  and  pay  or  divide  the  Xwe"~r"-'^ 
clear  money  arisino;  therefrom,  to  or  amongst  such  of  my  chil-  <=eeds 

JO  '  r>  J  ^      amongst 

dren  as  shall  be  living  at  the  decease  of  my  said  wife,  and  if  children. 
more  than  one,  in  equal  shares :  Provided,  nevertheless,  that  Proviso, 
if  at  the  decease  of  my  said  wife,  such  of  my  children  as  shall  divisioa  ifi 
be  then  living,  or  the  major  part  of  them,  shall  have  attained         *    j 
the  age  of  twenty-one  years,  and  shall  signify  to  my  trustees 
the  desire  of  such  children,  or  the  major  part  of  them,  that  my 
said  furniture,  plate  and  other  articles  hereinbefore  bequeathed, 
shall  not  be  sold,  but  shaU  be  divided  in  specie,  then  the  same 
shall  be  accordingly  divided  by  my  trustees  \_or,  my  trustees  or  \ 

trustee  for  the  time  being]  (q),  into  as  many  shares  as  there  are 
children  of  mine  living  at  the  decease  of  my  said  wife,  such 
shares  to  be  as  nearly  of  equal  value  as  may  be,  and  such  chil- 
dren shall  have  the  preference  in  the  choice  of  the  respective 
shares  according  to  priority  of  birth,  and  all  disputes  and  dif- 
ferences which  shall  arise  respecting  the  division  of  such  fur- 


(q)  Where  an  interpretation  clause — similar  to  those  given  ante,  pp. 
215,  279,  308,  322,  344,  368— is  used,  these  powers  and  discretions  may  be 
expressed  to  be  vested  in  "  my  trustees ;"  but  where  no  such  clause  is  in- 
serted, then  in  "my  trustees  or  trustee  for  the  time  being,"  or  "  the  trustees 
or  trustee  for  the  time  being  of  this  my  will ;"  see  also  ante,  p.  164, 
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niture  and  other  articles  shall  be  determined  by  my  trustees  [or, 
as  above^,  whose  decision  shall  be  final.  And  I  direct  my 
trustees  \^or,  as  above]  to  take  an  inventory  of  my  said  furniture, 
plate  and  other  articles,  and  deliver  to  my  said  wife  a  copy 
thereof,  and  to  retain  in  their  hands  another  copy. 


I  BEQUEATH  all  my  plate  [&c.]  unto  the  said and 


Bequest  to 

plate!  &c'!  for  their  executors,  administrators  and  assigns.  Upon  trust  to  divide 
chikirra  the  Same  amongst  such  of  my  children  as  shall  not  at  my  decease 
survivor-  *  be  or  have  been  married,  in  shares  and  proportions  as  nearly 
*^'^*  equal  in  value  as  may  be,   such  division  to  be  made  by  my 

trustees  or  trustee  according  to  the  best  of  their  or  his  judg- 
ment ;  and  if  any  of  such  children  shall  die  under  the  age  of 
twenty-one  years,  then  (r)  the  share  or  shares,  as  well  accruing 
as  original,  of  the  child  or  children  so  dying,  shall  belong  to  the 
others  or  other  of  the  same  children,  to  be  divided  between 
them,  if  more  than  one,  in  manner  aforesaid. 


Specific 
legacies ; 


—time  of 
delivery. 


Legacy  duty 
and  ex- 
Ileuses, 


I  BEQUEATH  the  spccific  logacics  following  ;  namely,  To  my 
said  wife  all  the  wines,  liquors,  fuel,  housekeeping  provisions 
and  other  consumable  stores,  which  shall  at  my  decease  be  in  or 
about  my  then  dwelling-house ;  To  my  son  [/^«me]  my  gold 
watch,  with  its  appendages ;  To  &c.  [^other  specific  legacies] ; 
And  I  DIRECT  the  specific  legacy  hereinbefore  bequeathed  to 
my  said  wife  to  be  delivered  immediately  after  my  decease,  and 
the  several  other  specific  legacies  hereinbefore  bequeathed,  to 
be  delivered  within  one  calendar  month  after  my  decease.  And 
I  DIRECT  the  legacy  duty  on,  and  all  the  expenses  incident 
to  the  aforesaid  bequests,  as  well  specific  as  pecuniary,  and 
annuities,  to  be  paid  by  my  trustees  and  executors  out  of  the 
moneys  to  arise  from  the  sale  and  conversion  of  my  residuary 
estate. 


"Word 
"  tlien," 


(r)  The  word  " then"  as  commonly  interposed  between  two  limitations, 
is  a  particle  of  inference  connecting  the  consequences  with  the  premises, 
and  meaning  "in  that  event,"  or  "if  that  happens:"  it  is  therefore,  in 
those  cases,  a  word  of  reasoning  rather  than  of  time  (2  Jarm.  Wills,  499). 
But  in  Gill  v.  Barrett  (29  Be.  372)  the  word  "then,"  used  twice  in  the 
same  sentence  in  a  will,  was  construed  in  the  first  instance  as  pointing  to 
the  event,  and  in  the  second  as  an  adverb  of  time.  And  see  Mliarton  v. 
Burlier  (4  K.  &  J.  483). 
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Whereas  my  son  John  B.  owes  me  the  sum  of  £ on  conditional 

moi'tgage  of  &c.:  Now,  in  case  my  said  son  John  shall,  within 
eighteen  calendar  months  from  the  day  of  my  decease,  assure 
the  hereditaments  comprised  in  the  said  mortgage,  to  the  uses, 
for  the  purposes,  and  subject  to  the  powers  and  provisions  of 
the  settlement  executed  prior  to  and  in  contemplation  of  his 
marriage  with  Mary,  his  present  wife  (formerly  Mary  W., 
spinster),  concerning  the  real  estate  thereia  comprised,  or  such 
of  them  as  shall  be  then  subsisting  or  capable  of  taking  effect, 
I  DIRECT  my  executors  to  release  the  same  hereditaments  from 

the  said  sum  of  £ ,  and  all  interest  and  arrears  of  interest 

which  may  be  owing  thereon,  down  to  and  including  the  day 
of  the  execution  of  the  said  assurance ;  and  to  concur  with  my 
trustees  or  trustee  in  assuring  the  said  mortgaged  hereditaments 
in  manner  aforesaid  ;  but  if  my  said  son  John  shall,  for  the  said 
period  of  eighteen  calendar  months,  refuse,  neglect,  or  omit  to 
settle  the  said  mortgaged  hereditaments  in  manner  aforesaid, 

then  I  direct  my  executors  to  recover  the  said  sum  of  £ , 

and  the  interest  thereof,  or  to  foreclose  the  equity  of  redemption 

of  the  same  hereditaments;  and  if  the  said  sum  of  £ or 

any  part  thereof  shall  be  recovered,  I  direct  my  trustees  or 
trustee  to  invest  the  same  in  the  purchase  of  freehold  or  copy- 
hold messuages  or  lands  of  inheritance  in  possession,  and  to 
assure  the  hereditaments  so  purchased  or  foreclosed  (as  the  case 
may  be),  to  the  uses,  for  the  purposes,  and  subject  to  the  powers 
and  provisions  of  the  said  marriage  settlement  concerning  the 
real  estate  therein  comprised,  or  such  of  them  as  shall  be  then 
subsisting  or  capable  of  taking  effect. 

I  DECLARE  that  all  the  bequests  to  my  said  wife  herein  con-  Bequest  to 
tained  are  given  on  condition  that  she  shall,  within  six  calendar  dition  that 
months  after  my  decease,  give  and  execute  a  bond  under  the  hand  bona  to  ex- 
and  seal  to  the  trustees  or  trustee  for  the  time  being  of  this  my  pay  £ — 
will  in  a  sufficient  penalty,  conditioned  for  the  payment  unto  such  months^after 
obligees  or  obligee,  their  or  his  executors,  administrators  or  ''®'*^'^^''- 
assigns,  by  the  executors  or  administrators  of  my  said  wife, 
within  six  calendar  months  after  her  decease,  of  the  sum  of 

£ ,  to  be  held  upon  the  trusts  herein  declared  or  referred  to 

of  and  concerning  the  same. 

Whereas  certain  trust-moneys,  stocks,  funds  and  securities,  Bequest  on 

"    '  '  '    coudition— 
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— to  release 
trustees  tmin 
eciiise- 
queiices  of 
breucli  of 
trust. 


subject  to  the  trusts  of  an  indenture  dated,  &c.,  being  the 
settlement  made  on  my  marriage  with  my  said  wife  (to  which 
trust-moneys,  stocks,  funds  and  securities  my  said  wife  will 
become  absolutely  entitled  in  the  event  of  her  surviving  me), 
have  been  from  time  to  time  invested  and  disposed  of  by  the 
trustees  of  our  said  settlement,  at  our  request  or  with  our 
consent  or  approbation,  in  investments  and  purchases  not 
within  the  terms  of  the  trusts  of  such  settlement,  and  the  same, 
or  other  moneys  or  property  hereafter  to  become  subject  to  the 
trusts  of  the  said  settlement,  may,  from  time  to  time  hereafter, 
at  the  like  request,  or  with  the  like  consent  or  approbation,  be 
invested  or  disposed  of  by  the  trustees  or  trustee  for  the  time 
being,  on  securities,  investments  or  jiurchases  not  authorized  by 
the  trusts  or  powers  of  the  said  settlement:  Now  I  declare 
that  all  the  bequests  to  my  said  wife  herein  contained  are  on 
condition  that  she,  her  executors  or  administrators,  shall,  on  the 
request  of  the  trustees  or  trustee  who  may  have  committed  any 
breach  of  trust  at  my  request,  or  with  my  consent  or  approba- 
tion, or  of  the  representatives  of  such  trustees  or  trustee,  but  at 
the  expense  of  my  said  wife,  her  executors  or  administrators, 
release  such  trustees  or  trustee,  their  or  his  heirs,  executors  or 
administrators,  of  and  from  all  actions,  suits,  accounts,  claims 
and  demands  at  law  or  in  equity,  for  or  inrespectof  any  breach 
or  breaches  of  trust,  which  may  have  been  committed  at  such 
request,  or  with  such  consent  or  approbation  as  aforesaid,  or  for 
or  in  respect  of  any  act  or  thing  in  relation  to  the  trusts  of  the 
said  settlement  which  I  may  have  in  anywise  directed,  consented 
to,  or  acquiesced  in. 


Legacy  to 
debtor  of 
debt  secured 
by  mortgage 
and  devise  of 
mortgaged 
estate. 


I  FORGIVE 


of  &c.,  the  sum  of  £ which  he  owes  me 


on  mortgage  of  his  Dale  Estate  in  the  county  of  W.,  and  all 
interest  and  arrears  of  interest  thereon  down  to  and  including 
the  day  of  my  decease,  and  I  devise  the  said  Dale  Estate  unto 

and  to  the  use  of  the  said ,  his  heirs  and  assigns,  discharged 

from  the  said  mortgage. 


Legacy  to 
debtor ; 


I  FORGIVE  A.  B.,  of  &c.,  the  debt  of  £ which  he  owes 

me,  or  so  much  thereof  as  shall  be  owing  at  my  death  («),  and 


T.r-ncy  to  (.*;)  Ii)  h'l/a/i,  V.  Smyth  (5  Vcs.  341),  a  legatee  was  held  entitled  to  his 

Iciueoi'dlbf.     '^'.'i'^'T  <li--<'hargcd  from  debts  owinj 


l)y  him  to  the  testator,  upon  evidence 
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•all  interest  and  arrears  of  interest  thereon  down  to  and  including 
the  day  of  my  death  [^or,  and  the  interest  thereon,  not  exceeding 
one  year's  interest,  in  case  so  much  shall  be  owing  at  my  death] ; 
and  I  DIRECT  my  executors  to  cancel  and  deliver  to  the  said 

A.  B.  the  bond  by  which  the  said  sum  of  £ and  interest 

are  secured;  And  in  case  the  said  A.  B.  shall  die  in  my  lifetime,  —provision 
the  same  bequest  shall  take  effect  in  favour  of  the  executors  or    ^        '^^  ^' 
administrators  of  the  said  A.  B.,  for  the  benefit  of  his  estate, 
and  my  executors  shall  cancel  and  deliver  the  said  bond  to  his 
executors  or  administrators. 

I  GIVE  to ,  of  &c.,  ten  shares  in  the Railway  Com-  Railway 

pany,  and  if  I  should  not  at  my  death  bo  possessed  of  such  ^  *^*' 
shares,  I  direct  my  executors,  out  of  my  residuary  personal 
estate,  to  purchase  ten  such  shares,  and  obtain  a  transfer  thereof 

into  the  name  of  the  said ,  and  I  give  the  same  shares  to 

him. 

I  GIVE  to ,  of  &c.,  the  shares  which  may  belong  to  me  Legacy  of 

at  the  time  of  my  death  in  the  several  companies  mentioned  in  actions  as" 

the  schedule  (t)  to  this  my  will ;  I  declare  that  the  said *°  '^^^' 

shall  have  the  benefit  of  any  calls  or  sums  of  money  paid  by 
me  in  respect  of  the  said  shares  in  anticipation;  and  that  if  any 
calls  on  the  said  shares  shall  be  due  and  unpaid  at  the  time  of 
my  death,  the  same  calls  and  all  interest  thereon  shall  be  paid 
by  my  executors  out  of  my  general  residuary  estate.     I  further 

declare  that  the  said shall  be  liable  to  pay  all  calls  falling 

due  after  the  day  of  my  death  in  respect  of  the  said  several 
shares,  and  shall  exonerate  my  estate  therefrom. 

I  GIVE  to ,  of  &c.,  the  sum  of  £ Three  per  Cent,  stock  legacy. 

Consolidated  Bank  Annuities,  now  standing  in  my  name  in  the 

from  the  testator's  accounts  and  unattested  memoranda  in  his  writing., 
But  see  Chester  v.  Urrvick  (23  Be.  404),  as  to  the  effect  of  such  memo- 
randa in  releasing  a  debt. 

(t)  Schedules,  as  they  would  relieve  the  body  of  the  will  from  much  Schedules, 
matter  which  interferes  with  the  continuity  of  the  instrument,  might  often 
be  usefully  adopted  in  the  preparation  of  wills.    But  care  should  he  taken 
that  the  signature  of  the  testator  is  underneath  or  follows  the  schedules. 
Seep.  101,  n.(«). 


442 


MISCELLANEOUS  FORMS. 


Specific 
Ictracy ; 
stock. 


books  of  the  Governor  and  Company  of  the  Bank  of  England ; 
and  in  case  I  should  not  have  any  such  stock,  or  any  such 
stock  to  that  amount,  standing  in  my  name  at  the  time  of  my 
decease,  I  direct  my  executors,  out  of  my  personal  estate,  to 

purchase,  in  the  name  of  the  said  \^legate€^,  the  sum  of  £ 

like  annuities,  or  so  much  of  the  same  annuities  (as  the  case 
may  be)  as  will  make  up  that  sum,  which  I  hereby  give  to  the 
said  \^legatee^. 

I  give  to ,  of  &c.,  as  a  specific  legacy,  the  sum  of  £ 


Three  per  Cent.  Consolidated  Bank  Annuities,  now  standing 
in  my  name  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England  {u). 


Shares, 


Solicitor's 
books,  drafts 
and  papers. 


Bequest  of 
share  in 
brewery. 


I  GIVE  to ,  of  &c.,  as  a  specific  legacy,  my  twenty  shares, 

numbered  10 — 29,  both  inclusive,  in  the Life  Assurance 

Company  (m). 

I  GIVE  to  my  son all  my  law  books,  books  of  account, 

and  business  drafts,  papers  and  documents,  and  the  safes,  boxes, 
cupboards  and  bookcases  in  which  they  shall  be  deposited  at 
my  death;  subject,  nevertheless,  as  to  the  said  business  drafts, 
papers  and  documents,  to  the  paramount  right  of  any  person 
or  persons  to  order  and  direct  the  disposition  thereof  respec- 
tively. 

I  GIVE  unto  my  said  son  Henry all  that  my  share  and 

interest  of  and  in  the  brewery  and  premises  situate  at 

aforesaid,  carried  on  by  him  in  his  own  name  alone,  but  in  fact 
in  partnership  with  me,  and  of  and  in  the  plant  (x),  machinery. 


Ademption.  (m)  As  to  the  liability  of  these  legacies  to  ademption,  and  the  consequent 

loss  by  the  legatees  of  all  benefit  from  the  legacies,  see  2  Wms.  Exors.  1228. 
And  as  to  the  circumstances  which  constitute  ademption  of  specific  legacies 
of  choses  in  action,  see  Jo7ies  v.  Soutliall  (32  Be.  31). 

riant.  (a;)  As  to  the  word  "plant,"  see  Wood  v.  Gaynon  (1  Amb.  394) ;  as  to 

Goodwill.  what  is  comprised  in  a  bequest  of  "  the  plant  and  goodmll"  of  a  business, 
Blahe  v.  Sham  (Joh.  732) ;  that  the  legatee  of  the  share  of  a  deceased 
partner  in  the  mere  goodwill  cannot  support  a  bill  against  the  surviving 
partner  to  obtain  the  benefit  of  his  legacy,  see  Bohertson  v.  Quiddlngton 

Trade-mark.  (28  Be.  529);  and  as  to  a  trade-mark  being  partnership  assets,  see  Hall  v. 
Barrows  (3  N.  E.  259). 
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fixtures,  utensils,  stock,  book  debts,  goodwill  and  eifects  con- 
nected therewith;  but  this  bequest  is  not  to  include  any  public- 
houses  or  other  property  separate  and  distinct  from  the  said 
last-mentioned  brewery,  though  held  by  my  said  son  and  myself 
in  connexion  therewith. 

I  GIVE  the  share  in  the  business  of ,  carried  on  by  me  Bequest  of 

in  partnership  with ,  of  or  to  which  I  shall  be  possessed  or  nersh/pcou- ' 

entitled  at  the  time  of  my  death,  to  my  said  trustees  [names],  ''®™' 
Upon  trust  to  continue  and  carry  on  the  same,  until  the  de- 
termination of  the  partnership  term  by  effluxion  of  time  or 
otherwise,  and  I  direct  that  the  profits  and  proceeds  of  the 
said  share  shall  be  applied  by  my  trustees  as  part  of  the  annual 
income  of  my  residuary  personal  estate;  and  I  further  direct 
that  on  the  determination  of  the  said  tenn,  by  effluxion  of  time 
or  otherwise,  my  share  for  the  time  being  of  and  in  the  said 
partnership  property  and  effects,  and  the  goodwill  thereof,  shall 
be  assigned  to  my  eldest  son  John ,  his  executors,  adminis- 
trators and  assigns,  in  consideration  that  he  or  they  shall  there- 
upon pay  to  my  trustees  such  a  sum  of  money  as  shall  then  be 
the  excess  of  the  value  thereof  (to  be  ascertained  as  hereinafter 
mentioned)  above  the  sum  of  £5,000,  with  interest  on  such 
excess  at  the  rate  of  five  per  cent,  per  annum,  computed  from 
the  determination  of  the  said  term  (y).  And  I  direct  that  the  valuation. 
value  of  my  said  share  shall  be  determined  by  the  award  of  three 
disinterested  persons,  or  of  any  two  of  them ;  one  of  such  per- 
sons to  be  chosen  by  my  trustees  other  than  my  said  eldest  son, 
one  other  of  them  by  my  said  eldest  son,  and  the  third  by  such 
two  persons  so  chosen;  And  that,  in  determining  such  value,  Goodwui. 
nothing  shall  be  charged  for  the  goodwill  of  the  said  business. 
And  I  direct  that  the  sum  of  money  so  to  be  paid  by  my  said 
eldest  son  as  aforesaid  shall  go  and  be  applicable  as  part  of  my 
residuary  personal  estate. 

I  direct  that  in  case  any  one  of  the  said  legatees,  A.,  B.,  C.  rrovision  in 

,  1     11     T  /C  caseofbank- 

and  L).,  shall  become  a  bankrupt,  or  shall  do  or  suffer  any  act  ruptcyof 
or  thing  whereby  the  said  rents,  profits  and  annual  income,  or     ° 
his  interest  therein,  or  any  part  thereof,   shall  be  charged  or 

(y)  For  a  power  to  accept  security  and  payment  by  instalments  from 
the  legatee,  see  ante,  p.  362. 
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incumbered,  or  in  case,  by  his  own  act  or  by  operation  of  law, 
the  same  rents,  profits  and  annual  income,  or  any  part  thereof, 
if  vested  in  any  one  of  the  same  legatees  for  his  life,  would 
become  vested  in  or  payable  to  any  other  person  or  persons, 
which  shall  first  happen,  my  trustees  or  trustee  shall,  during 
the  residue  of  the  life  of  each  legatee  whose  intei'est  shall  have 
so  determined,  apply  the  parts  of  the  said  rents,  profits  and 
income,  to  which  such  legatee  would  have  been  entitled,  as  the 
same  shall  from  time  to  time  be  received,  for  or  towards  the 
maintenance  of  such  of  the  children  of  the  said  legatee,  or  (where 
children  and  other  objects  are  to  take  together  in  one  class)  of 
such  children  and  other  objects,  or  any  of  them,  as  shall  be 
then  in  existence,  and  who  would  be  entitled  to  the  same  parts 
of  rents,  profits  and  income,  in  case  such  legatee  were  then 
dead  without  having  exercised  his  testamentary  power  of  ap- 
pointment (2;).     And  in  case,  and  during  every  period  whilst, 


As  to  the  (^)  ^  power  in  gross  which  is  conferred  on  the  donee  in  general  terms 

time  at  which  may  be  exercised  by  him  at  any  time  during  his  life,  even  though  a  present 
be  exercised,    interest  in  possession  be  given  to  the  objects  of  the  power,  subject  to  the 
donee's  distribution  ( Coleman  v.  Seymour,  1  Ves.  s.  209),  and  not\vith- 
standing  that  the  donee  takes  no  interest  in  the  appointable  fund,  or  that 
his  interest  therein  has  ceased  {Parsons  v.  Parsons,  9  Mod.  464).    But  the 
power  may  be  conferred  in  terms  which  restrict  its  exercise  to  the  duration 
ffasweli  V.       of  the  donee's  interest  in  the  fund;  thus  in  Haswell  v.  Hasmell  (28  Be.  26), 
Jlaswell.  {jy  a^  post-nuptial  settlement  a  fund  was  settled  in  trust  for  the  husband 

for  life  or  until  insolvency,  remainder  to  the  separate  use  of  the  wife  for 
life,  remainder  to  their  children  or  issue  as  the  survivor  of  the  husband 
and  wife  should  appoint,  and  in  default  of  appointment  from  and  after  the 
several  deceases  of  the  husband  and  wife,  "  or  the  sooner  determination  of 
the  interests  "  thereinbefore  limited  to  them  respectively,  in  trust  for  the 
children  then  living  and  the  issue  then  living  of  children  then  deceased  ; 
the  husband  became  insolvent,  and  the  wife  afterwards  died,  leaving  the 
husband  surviving  her;  the  Master  of  the  Rolls  held  that  the  power  was 
not  exerciseable  by  the  surviving  husband,  but  that  the  fund  was  divisible 
as  in  default  of  appointment  on  the  death  of  the  wife,  which  was  "  the 
sooner  determination  of  the  interests "  given  to  the  husband  and  wife. 
This  decision  was  affirmed  by  Lord  Campbell,  C,  (2  D.  F.  &  J.  456). 
The  Master  of  the  Rolls  considered  the  words  of  the  deed  "  distinctly  to 
express  that  the  power  to  appoint  was  given  to  the  husband  and  wife  and 
the  survivor,  but  if  it  were  not  exercised  before  the  determination  of  the 
interests  of  the  husband  and  wife,"  the  fund  was  divisible  as  therein  pro- 
vided in  default;  and  the  Lord  Chancellor  also  thought  that,  in  that  settle- 
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there  shall  not  be  any  such  child  or  other  object  for  the  time 
being  in  existence,  then  I  direct  my  trustees  or  trustee  to  apply 
the  same  parts  of  the  rents,  profits  and  income,  to  which  each, 
such  legatee  would  have  been  entitled  in  case  his  interest  had 
not  determined,  equally  between  such  of  the  others  of  the  said 
A.,  B.,  C.  and  D.,  as  shall  be  then  living  and  whose  interest  shall 
not  have  determined,  when  the  respective  payments  of  rents, 
profits  and  income,  payable  in  like  manner,  shall  be  made. 

I  DIRECT  my  trustees  to  invest  the  said  sum  of  £ [a  Trusts  of 

legacy  with  interest  previously  given  to  the  trustees^  when  legacy : 
received,  in  the  public  stocks  or  funds,  or  on  mortgage  of  free-  ~  °  "^    ' 
hold,  copyhold  or  leasehold  estates,  or  upon  other  Government 
or  real  securities  in  England  (but  not  elsewhere,  and  not  in  or 
upon  any  other  kind  of  security),  with  power  from  time  to  time 
to  transpose  such  investments  into  others  of  the  like  nature,  and 
to  stand  possessed  of  the  said  sum,  and  the  securities  for  the 
same  (hereinafter  referred  to  as  the  said  trust  fund),  upon  the 
trusts  following;  namely.  Upon  trust  to  pay  the  annual  income  _to  pay  in- 
arising  therefrom  unto  my  niece  C.  C,  the  wife  of  T.  C,  of  &c.,  foi-'me"  "e-' " 
during  her  life,  for  her  separate  use,  free  from  marital  control,  ^yc^patiou? 
and  without  power  of  anticipation;  and,  after  her  death,  in  case 


ment,  "although  the  power  of  appointment  by  deed  or' will  was  given  to  nemarks  o 

the  husband  and  wife  or  the  survivor  of  them,  there  was  a  clear  indication  ■'("««'<''f  '"• 

Haswell. 
that  this  power  was  to  be  exercised  Avhile  the  interest  of  the  husband  or  of 

the  wife  continued."  The  learned  Judges  do  not  appear  to  have  given 
sufficient  consideration  to  the  fact  that  the  power  was  given  (not  to  hus- 
band and  wife  and  the  survivor,  but)  only  to  the  survivor  of  the  husband 
and  wife,  and  consequently  did  not  arise  until  the  death  of  one  of  them — 
a  fact  which  appears  to  be  very  material ;  the  husband's  interest  ceased  on 
his  insolvency,  but  the  power  of  appointment  had  not  then  arisen,  and  even 
if  it  had  would  not  have  been  extinguished  by  the  cesser  of  interest  {Par- 
sons v.  Parsons,  supra);  the  settlement  contemplated  the  event  of  the 
cesser  of  the  husband's  interest,  but  nevertheless  gave  the  power  simply  to 
the  survivor  of  the  husband  and  wife,  whichever  it  might  be — a  power 
which  could  not  be  exercised  by  the  husband  unless  and  until  he  became 
the  survivor;  the  Court,  however,  decided  that  the  power  itself  ceased  when 
the  husband  became  the  survivor,  or,  in  other  words,  struck  out  of  the 
settlement  the  power  to  the  husband  as  survivor  in  the  event  of  his  insol- 
vency. See  this  case  commented  on  in  Sugd.  Pow.  2G1;  and  see  Wick?Mm 
V.  Wlnff  (2  II.  &  M.  43G).  ■ 
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As  to  interest 
uutil  invest- 
ment of 
legacy ; 


—subject  as 
above, 
— tor  chil- 
dren equally. 


If  no  cliikl, 
to  f  onn  part 
of  tlie  resi- 
due. 


she  shall  by  her  will  so  direct,  Upon  trust  to  pay  the  whole  or 
any  part  of  such  annual  income  xmto  her  present  or  any  other 
husband  whom  she  may  leave  surviving  her,  during  his  life,  or 
for  any  shorter  period.    And  I  direct  that,  until  the  said  sum 

of  £ shall  be  received  and  invested  as  aforesaid,  the  interest 

payable  in  respect  thereof  shall  be  applied  in  like  manner  as  is 
hereby  diz'ected  concerning  the  annual  income  of  the  said  trust 
fund:  And  subject  as  aforesaid,  as  to  as  well  the  capital  as  the 
annual  income  of  the  said  trust  fund.  Upon  trust  for  all  the 
children  equally,  if  more  than  one,  or  for  the  only  child,  if 
but  one,  of  my  said  niece,  who  either  before  or  after  the  death 
of  my  said  niece,  being  sons  or  a  son,  shall  attain  the  age  of 
twenty-one  years,  or,  being  daughters  or  a  daughter,  shall  attain 
that  age  or  be  married.  And  in  case  there  shall  not  be  any 
such  child,  then  I  direct  that  the  said  trust  fund,  or  so  much 
thereof  as  shall  not  have  been  applied  under  the  provisions  \^for 
maintenance,  ^c]  hereinafter  contained,  shall  form  part  of  the 
residue  of  my  estate. 


issue,  or 
children  and 
issue. 


Exclusive  UpON  TRUST  FOR  ALL  AND  EVERT   Or   SUCh   ODC   Or  more   CX- 

po^tliient  to    clusively  of  the  other  or  others  of  the  children  of  the  said 

children,  or        r  t  ^         ii  i  i_  i       •       i 

\name\,  or  lor  all  and  every  or  such  one  or  more  exclusively 
of  the  other  or  others  of  the  issue  of  the  same  children  (such 
issue  being  born  in  the  lifetime  of  the  said  [name'],  or  within 
twenty-one  years  after  her  death,)  \_or,  such  issue  being  born 

in  the  lifetime  of  the  survivor  of  the  said , ,  and , 

or  within  twenty-one  years  after  the  death  of  such  survivor], 
or  both  (a)  for  all  and  every  or  such  one  or  more  exclusively 
of  the  other  or  others  of  the  children  of  the  said  [name]  and 
for  all  and  every  or  such  one  or  more  exclusively  of  the  other 
or  others  of  the  issue  of  the  same  children  (such  issue,  &c.,  as 
before)  as  the  said  [name]  shall  by  deed  or  will  appoint. 

Testamentary      Whereas  Under  the  will  of  my  late  wife  M.,  deceased,  or 

appointment  .  .  .  i  .1  i      /. 

of  trust  funds  Otherwise,  I  have,  m  the  event  of  there  not  being  any  child  of 

In  execution  '■,■,->••  -iii  1    • 

of  a  power      mine  by  her  living  to  acquire  the  absolute  vested  interest  in 

former  will.     Certain  trust  moneys  or  property  comprised  in  the  settlement 

made  in  contemplation  of  my  marriage  with  her,  a  power  of 


(a)  See  Sugd.  Pow.  444. 
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disposing  of  such  trust-moneys  or  property  in  such  manner  as 
I  may  think  proper :  Now  I  do  HEREur,  in  execution  of  all 
powers  and  authorities  enabling  me  in  this  behalf,  appoint  and 
bequeath  all  trust-moneys  and  funds  over  which  I  have  or 
eventually  may  have,  by  virtue  of  the  same  will  or  otherwise, 
any  power  of  appointment  or  disposition,  to  the  said  [^trustees'], 
Upon  the  same  or  the  like  trusts,  and  subject  to  the  same  or 
the  like  provisions  and  declarations,  as  are  hereinbefore  ex- 
pressed and  declared  concerning  my  residuary  personal  estate, 
or  as  near  thereto  as  may  be. 

In  EXERCISE  of  the  power  reserved  to  or  vested  in  me  by  Appointment 

.1  1  T  .  1     .  />  .  .  1     (under  a  par- 

tne  settlement  executea  in  contemplation  oi  my  marriage  with  ticuiar 
Mary,  my  late  wife,  I  hereby  bequeath  the  sum  of  £5,000  com-  ^lUdJ^en." 
prised  in  the  same  settlement,  amongst  my  children  by  her 
(of  whom  I  have  seven  only)  in  manner  following,  that  is  to 
say,  as  to  the  sum  of  three  shillings,  part  thereof  (6),  to  my 
sons,  John  B.,  William  B.,  and  James  B.,  equally;  and  as  to 
the  residue  of  the  said  sum  of  £5,000  to  my  four  daughters, 
Mary  B.,  Jane  B.,  Sarah  B.,  and  Elizabeth  B.,  in  equal  shai'es, 
as  their  separate  property,  free  from  marital  control. 

I  DEVISE  all  &c.,  TO  THE  USE  of  my  children,  if  more  than  Devise  to 
one,  equally,  or  my  child,  if  oidy  one,  wholly,  in  fee  simple,  teeVw^h'" 
With  cross  limitations  of  the  shares,  original  and  accruing,  of  tOTv^umit^a-" 

tioiis  in  fee. 

(J)  Formerly,  where  a  person  had  a  power  of  appointing  property,  real  niusory  np- 

or  personal,  amongst  a  class  (and  snch  power  was  not  an  exclusive  power),  Poi^'^>"<="ts. 

although  the  donee  had  a  full  discretion  as  to  the  amount  of  the  shares  of 

the  respective  objects,  and  although  any  appointment  that  included  all  the 

objects  was  valid  at  law,  yet  if  the  donee  exercised  the  power  by  appointing 

to  one  or  more  a  nominal  share,  or  what  was  not  (having  regard  to  the 

amount  to  be  distributed)  considered  a  substantial  share,  equity  interfered, 

and  set  aside  the  appointment  as  illusory.     The  old  doctrine  applies  to 

appointments  made  before  the  16th  July,  1830 ;  see  the  Appendix  to  Sugd, 

Pow.  938;  and  the  notes  to  Aleyn  v.  JSelchier  (1  Wh.  &  Tud.  L.  C.  Eq. 

319).     The  diiSculty  was  to  determine  what  in  each  case  constituted  a 

substantial  share,  and  the  rule  of  equity  produced  so  much  inconvenience 

and  litigation,  that  by  the  11  Geo.  4  &  1  Will.  4,  c.  46  (commonly  known  u  Geo.  4  & 

as  Prestori's  Act,  but  for  which  Lord  St.  Leonards  is  responsible :  see  ^  Y'"  *' 

c»  46   I*V€s^ 
Sugd.  Pow.  449 ;  30  Be.  394);  illusory  appointments  were  made  valid  in  ton'^Act. 

ccjuity  as  well  as  at  law,  notwithstanding  that  any  one  or  more  of  the 

objects  take  only  a  nominal  share. 
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Specific  de- 
vise and  be- 
quest of  free- 
holds and 
loasehulds. 


each  of  the  said  children  dying  under  the  age  of  twenty-one 
years  without  leaving  issue  living  at  his  or  her  death,  To  the  use 
of  the  others  equally,  or  the  other  wholly,  of  the  said  children 
in  fee-simple. 

I  DEVISE  and  bequeath  unto  my  said  trustees  [^names'],  all 
that  my  freehold  estate  situate  &c.,  And  all  that  piece  of 
leasehold  &c.,  held  by  me  for  the  residue  of  a  term  of  99  years, 

granted  by  the  late ,  and  being  part  of  a  tract  of  land  called 

(but  subject  as  to acres,  part  thereof,  to  a  lease,  dated, 

&c.,  granted  to ),  To  hold  the  said  freehold  and  leasehold 

premises  (c)  unto  and  to  the  use  of  my  said  trustees,  their  heirs, 
executors,  administrators  and  assigns  respectively,  but  subject 
to  and  charged  exclusively  in  exoneration  of  my  other  estate 
with  the  payment  of  the  mortgage  debt  of  £2,000  and  interest 
charged  on  the  same  leasehold  premises,  or  so  much  thereof  as 
shall  remain  due  at  my  decease,  and  also,  as  to  both  the  said 
freehold  and  leasehold  premises,  subject  to  and  charged  exclu- 
sively in  exoneration  of  my  other  estate  with  the  payment  by 
my  said  eldest  son  of  the  sum  of  £3,000  and  interest  for  the 
same  at  the  rate  of  four  per  cent,  per  annum  computed  from 
my  decease,  the  first  payment  thereof  to  be  made  on  the 
expiration  of  six  calendar  months  next  after  my  decease. 
And  I  direct  that  in  case  my  said  eldest  son,  his  executors, 
administrators,  or  assigns,  shall  duly  pay  such  interest  as 
last  mentioned,  by  equal  half-yearly  payments,  on  or  within 
thirty  days  next  after  the  said  half-yearly  days  respectively, 
then  and  in  such  case  my  trustees  shall  not  require  payment  of 

the  said  sum  of  £3,000  until  the day  of ,  And  I  direct 

that  the  said  sum  of  £3,000  and  the  interest  thereof  shall  be 
applied  by  my  said  trustees  as  pai't  of  my  residuary  personal 


Election,  be- 
quest cum 
(mere. 


(c)  Where  a  testator  makes  seyeral  bequests  to  a  devisee,  one  of  which  is 
clogged  with  a  burden  created  by  the  testator,  it  is  a  question  of  intention, 
to  be  gathered  from  the  will,  whether  the  devisee  must  elect  to  take  all 
or  none  of  the  gifts,  or  whether  he  may  accept  the  beneficial  gifts,  and  re- 
pudiate the  burdensome  one.  Thus,  where  A.  bequeathed  a  legacy  to  B., 
devised  freeholds  to  B.  and  his  wife  for  life  with  remainder  over,  and  after 
various  inten^ening  gifts  bequeathed  leaseholds  to  B.,  it  was  held  tliat  B. 
might  accept  the  legacy  and  freeholds,  and  repudiate  the  burdensome 
bequest  of  the  leaseholds  (  Warren  v.  Budall,  1  J.  &  II.  1 ;  Long  v.  Kent, 
6N.  R.  354). 
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estate,  And  subject  to  and  charged  with  the  said  sums  of  £2,000 
and  £3,000,  and  the  interest  thereof  respectively,  I  direct  that 
the  said  freehold  and  leasehold  premises  shall  be  held  by  my 
trustees  upon  the  trusts  following,  that  is  to  say.  Upon  such 
TRUSTS,  for  such  estates  or  interests  and  in  such  manner  in 
all  respects,  as  my  said  eldest  son  shall  by  any  deed  or  deeds 
or  by  his  last  will  appoint,  so  only  that  every  such  appoint- 
ment be  made  in  favour  of  some  one  or  more  of  his  chil- 
dren or  other  issue  born  in  his  lifetime  ;  and  in  default  of  and 
until  such  appointment,  Upon  trust  to  pay  the  rents  and  an- 
nual proceeds  thereof  unto  my  said  eldest  son  and  his  assigns 
during  his  natural  life ;  and  after  his.  decease.  As  to  the  same 
freehold  and  leasehold  premises  respectively  subject  as  afore- 
said. Upon  trust  for  the  child,  if  only  one,  or  all  the  children 
equally,  if  more  than  one,  of  my  said  eldest  son,  who,  either 
before  or  after  his  decease,  being  a  male  or  males,  shall  attain 
the  age  of  twenty-one  years,  or  being  a  female  or  females  shall 
attain  that  age  or  be  previously  married ;  but  no  child  of  my  Hotchpot, 
said  eldest  son,  in  favour  of  whom  or  of  whose  issue  an  ap- 
pointment shall  be  made  under  the  power  last  aforesaid,  shall 
participate,  under  the  trust  last  hereinbefore  contained,  in  the 
unappointed  share  of  the  said  freehold  and  leasehold  premises, 
without  bringing  the  benefit  of  such  appointment  into  hotchpot, 
And  in  case  there  shall  not  be  any  child  or  issue  of  my  said 
eldest  son  who  shall  attain  a  vested  interest  under  the  powers 
or  trusts  aforesaid,  then  I  direct  that,  subject  to  the  powers 
for  maintenance  and  advancement  hereinafter  contained,  the 
said  freehold  and  leasehold  premises  shall  go  and  be  considered 
as  part  of  my  residuary  estate,  and  be  held  upon  the  trusts 
thereof. 

I  devise  and  bequeath  all  my  leases  for  lives  of  any  lead  or  Bequest  of 
other  mines  or  minerals,  and  all  contracts  and  agreements  re-  and^rson- 
specting  any  lead  or  other  mines  or  minerals,  and  all  my  per-  gon^  &c_  ^. 
sonal  estate  not  hereinbefore  otherwise  disposed  of,  (subject  to  pogsessrorTof 
the  payment  of  my  debts,  and  funeral  and  testamentary  ex-  ^'^"d'^es^t^ 

penses,  and  the  said  legacy  of  £ ■  to  my  said  wife,  and  of 

any  deficiency  of  the  annual  income  of  my  real  estate  in  pay- 
ment of  the  said  additional  annual  sum  or  yearly  rent  of  £ 

bequeathed  to  her,)  to  my  son  or  other  descendant  who  shall 

w.  G  G 
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first  within  the  period  of  twenty -one  years  after  my  decease  be 
of  the  age  of  twenty-one  years  and  entitled  to  the  said  here- 
ditaments and  premises  comprised  in  the  said  settlement,  in 
remainder  or  reversion  immediately  expectant  on  the  deter- 
mination of  the  said  term  of  500  years. 


Devise  of  real 
estate  to 
trustees  upon 
trust ; 
to  permit 
wife  to  oc- 
cupy liouse 
during  her 
widowhood ; 


I  DEVISE  all,  &c. 


unto  and  to  the  use  of ,  of  &c., 


— to  let,  and 
manage, 
during  the 
minority  of 
son. 


their  heirs  and  assigns,  upon  the  trusts  following  (that  is  to  say), 
Upon  trust  to  permit  my  said  wife  [^name'],  if  she  shall  con- 
tinue my  widow,  and  such  of  my  daughters  as  shall  from  time 
to  time  be  spinsters,  to  have  the  personal  use,  occupation  and 
enjoyment  (so  long  as  they  or  any  one  or  more  of  them  shall 
think  fit  personally  to  dwell  in  the  same)  of  the  messuage  or 
tenement  now  in  the  occupation  of  B.,  with  the  gig-house  and 
room  over  the  same,  together  with  the  washhouse,  [&c.,]  and 
the  garden  behind  the  said  messuage ;  together  with  the  free 
use  of  the  pump  and  water  in  the  yard  of  my  present  dwelling- 
house,  and  with  liberty  to  pass  and  repass  to  and  from  the  said 
messuage  and  premises,  the  use  and  enjoyment  whereof  is 
hereinbefore  given  to  them,  through,  over  and  along  the  yard 
of  my  said  present  dwelling-house,  to  and  from  the  public  road 

or  street,  now  called street,  my  said  wife  and  daughters, 

or  such  of  them  as  shall  so  use,  occupy  and  enjoy  the  said 
premises,  maintaining  and  keeping  the  same,  during  such  their 
or  her  use,  occupation  and  enjoyment  thereof,  in  good  tenantable 
repair  and  condition,  to  the  satisfaction  of  the  trustees  or  trus- 
tee for  the  time  being  of  this  my  will.  And  as  to  all  the  said 
hereditaments  and  premises  hereinbefore  devised,  subject  and 
without  prejudice,  as  to  part  thereof,  to  the  trusts  hereinbefore 
contained  in  favour  of  my  said  wife  and  daughters,  Upon  trust, 
during  the  minority  of  my  son  W.  B.,  to  let  the  same  several 
hereditaments  and  premises,  for  any  term  or  terms  not  exceeding 

years,  at  the  best  and  most  improved  yearly  rent  or  rents, 

and  to  receive  the  rents,  issues  and  profits  of  the  same  heredita- 
ments and  premises,  and  thereout,  in  the  first  place,  to  pay  and 
satisfy  all  the  costs,  charges  and  expenses  of  insuring  the  same 
against  loss  or  damage  by  fire,  and  of  maintaining  and  keeping 
the  same  in  good  tenantable  repair  and  condition,  and  all  other 
incidental  outgoings  and  expenses ;  and,  in  the  next  place,  to 
apply  such  annual  sum  or  sums  as  my  trustees  or  trustee  for  the 
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time  being  shall  think  expedient,  in  or  towards  the  maintenance  / 
and  education  or  otherwise  for  the  benefit  of  my  said  son  W.  B., 
in  such  manner  as  my  said  trustees  or  trustee  shall  judge  most 
beneficial,  and  to  dispose  of  the  residue  or  surplus  (if  any)  of 
the  same  rents,  issues  and  profits  as  part  of  my  residuary  per- 
sonal estate.  And  subject  thereto,  upon  trust  for  my  said 
son  W.  B.,  his  heirs  and  assigns. 

To  THE  USE  of  my  eldest  son  \name\  and  of  every  other  Devise  to 

,  ■-     ,  uses  in  strict 

son  of  mine,  and  of  their  respective  issue  male,  so  that  every  setuemeut. 
elder  son  and  his  issue  male  be  preferred  to  and  take  befoi'e 
every  younger  son  and  his  issue  male,  and  that  my  grandsons 
respectively,  with  their  respective  issue  male,  take  in  succession 
and  according  to  their  respective  seniorities :  and  so  that  every 
such  son  and  every  such  grandson  who  shall  be  begotten  in  my 
lifetime  take  an  estate  for  his  life  without  impeachment  of  waste, 
with  remainder  to  his  first  and  every  subsequent  son  succes- 
sively, according  to  seniority,  in  tail  male,  and  that  every 
such  grandson  who  shall  be  begotten  after  my  decease  take  an 
estate  in  tail  male. 

To  THE  USE  of  the  said  A.  B.  and  his  assigns,  during  his  life  Limitation 

A  .  T        1         /.  1        for  life,  re- 

without  impeachment  of  waste :    And  immediately  after  the  mainder  to 
determination  in  his  lifetime  of  the  estate  hereinbefore  limited  other  sons  of 
to  him,  To  the  use  of  the  said  C.  D.  and  E.  F.,  their  execu-  taii"  remain- 
tors  and  administrators,  during  the  life  of  the  said  A.  B.,  Upon  daughtereas 
TRUST  to  preserve  the  contingent  remainders  (rf)  hereinafter  common  Tn 
limited,  but  to  permit  the  said  A.  B.  and  his  assigns  to  receive  cross^remain- 
the  rents  and  profits  of  the  said  hereditaments  and  premises :  ^^  between 
And  immediately  after  the  decease  of  the  said  A.  B.,  To  the 
USE  of  the  first  and  every  other  son  successively  of  the  said 
A.  B.,  in  remainder  one  after  another,  and  the  heirs  of  the  body 
of  each  such  son,  every  elder  son  and  the  heirs  of  his  body 
taking  before  every  younger  son  and  the  heirs  of  his  body : 


(<Z)  The  limitations  to  preserve  contingent  remainders  are  given  in  this 
form,  to  be  used  in  case  it  should  be  thought  necessary,  for  any  of  the 
reasons  previously  referred  to  (ante,  pp.  381 — 384),  that  they  should  be 
retained.  This  and  the  six  precedents  next  following  are  taken,  with  some 
variations,  from  Hayes  "  On  Limitations  to  Heirs  in  Tail." 

G  g2 
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And  on  failure  of  such  issue,  To  the  use  of  the  daughter  of 
the  said  A.  B.,  if  only  one,  or  all  the  daughters  of  the  said  A. 
B.,  if  more  than  one,  to  take  in  equal  shares,  as  tenants  in  com- 
mon, and  the  heirs  of  the  body  or  respective  bodies  of  such 
daughter  or  daughters :  And  on  failure  of  the  issue  of  each  of 
the  said  daughters,  as  to  as  well  the  share  hereinbefore  limited 
to  her  as  the  share  or  shares  limited  to  her  by  this  limitation  of 
cross-remainders,  To  the  use  of  the  other,  if  only  one,  or  the 
others,  if  more  than  one,  of  the  said  daughters,  and  if  more  than 
one,  to  take  as  aforesaid,  and  the  heirs  of  her  or  their  body  or 
respective  bodies :  And  on  failure  of  such  issue,  To  the  use 
of  the  said  A.  B.,  his  heirs  and  assigns  for  ever. 


Equitable 
limitations  to 
a  son  in  esse 
and  every 
after-born 
son  of  the 
testator  for 
life,  with 
legal  remain- 
ders to  the 
heirs  in  tail 
of  each  such 
son,  and  a 
proviso  de- 
termininsf 
the  life  inte- 
rest on  bank- 
ruptcy or 
aUenation. 


To  THE  USE  of  the  said  A.  and  B.,  their  executors  and 
administrators,  during  the  life  of  my  said  son  C,  Upon  trust 
to  preserve  the  contingent  remainders  hereinafter  limited,  but 
to  permit  the  said  C.  and  his  assigns  to  receive  the  rents  and 
profits  of  the  said  hereditaments  during  his  life,  subject  to  the 
proviso  hereinafter  contained :  And  immediately  after  the 
decease  of  the  said  C,  To  the  use  of  the  heirs  male  of  the 
body  of  the  said  C. :  And  on  failure  of  such  issue,  To  the  use 
of  the  heirs  of  the  body  of  the  said  C. :  And  on  failure  of  such 
issue.  To  THE  USE  of  the  said  [trustees'],  their  executors  and 
administrators,  during  the  life  of  every  son  of  mine  hereafter 
to  be  born,  Upon  trust  to  preserve  the  contingent  remainders 
hereinafter  limited  to  the  issue  of  every  such  son,  but  to  permit 
the  same  son  to  receive  the  rents  and  profits  of  the  said  here- 
ditaments during  his  life,  subject  to  the  proviso  hereinafter  con- 
tained. With  remainder  To  the  use  of  the  heirs  male  of  the  body 
of  every  such  son.  With  remainder  to  the  use  of  the  heirs  of 
the  body  of  eveiy  such  son,  in  such  order  that  the  trust  and 
uses  in  favour  of  every  elder  son  and  his  issue  shall  precede 
the  trust  and  uses  in  favour  of  every  younger  son  and  his  issue : 
And  on  failure  of  such  issue.  To  the  use,  &c.:  Provided  that 
if  the  said  C,  or  any  son  of  mine  hereafter  to  be  born,  shall 
become  bankrupt,  or  shall  do  or  permit  any  act  or  thing  whereby 
the  rents  and  profits  of  the  said  hereditaments,  or  any  part 
thereof,  shall  or  may  be  aliened  or  incumbered,  then  the  trust 
hereinbefore  contained  for  the  payment  of  the  rents  and  profits 
of  the  said  hereditaments  to  such  son  shall  thenceforth  cease, 
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and  such  rents  and  profits  shall,  during  the  remainder  of  the 
life  of  the  same  son,  be  received  and  enjoyed  by  the  person  or 
persons  for  the  time  being  next  beneficially  entitled  in  remainder 
or  reversion  expectant  on  the  decease  of  such  son. 

To  THE  USE  of  the  said  A.  and  his  assigns,  during  his  life  :  Limitation 
And  from  and  after  his  decease  \^or,  for  the  term  of  one  hundred  mainders  to 
years,  to  be  computed  from  my  decease,  if  he  shall  so  long  other  sons  of 
live  (e),  and  immediately  after  the  expiration  or  sooner  deter-  bornln^tes- 
mination  of  the  same  term],  To  the  use  of  the  first  son  born  umeforufe; 
in  my  lifetime  of  the  said  A.,  and  the  assigns  of  such  son  during  'nucifsons' 
his  life ;  And  immediately  after  his  decease  [or,  To  the  use  p[^g*g||ng  j^ 
of  the  first  son,  &c.,  and  the  assigns  of  such  son,  during  the  taiimaie;re- 

'  '  °  .      mainder  to 

term  of  one  hundred  years,  if  he  shall  so  long  live,  and  immedi-  after-bom 

.     •'  .  sons  in  taU 

ately  after  the  expiration  or  sooner  determination  of  the  same  male ;  re- 

_  mainder  to 

termj,   lo  the  use  of  such  sons  first  and  every  other  son  first  tenant 
successively  in  remainder,  one  after  another,  and  the  heirs  male  reversion  to  ' 
of  the  body  of  each  such  last-mentioned  first  and  every  other  rigiit  heirs ; 
son,  the  elder  and  the  heirs  male  of  his  body  taking  before  the  tiMs^ubrtt' 
younger  and  the  heirs  male  of  his  body ;   And  on  failure  of  *"  yefw  de™ 
such  issue.  To  the  use  of  the  second  and  every  subsequent  on™f"(or^ 
son  born  in  my  lifetime  of  the  said  A.,  for  the  life  of  each  such  ^^fj^^^ 
son  [^or,  for  the  term  of  one  hundred  years,  if  such  son  shall  so 
long  live],  with  remainders  To  the  use  of  such  son's  first  and 
every  other  son  successively,  in  tail  male,  in  manner  herein- 
before expressed  with  respect  to  the  said  A.'s  first  son  and  his 
issue  male,  every  elder  of  such  second  and  other  sons,  and  his 
issue  male,  taking  before  every  younger  son  and  his  issue  male: 
And  on  failure  of  such  issue,  To  the  use  of  the  first  and  every 
other  son  born  after  my  decease  of  the  said  A.,  and  the  heirs 
male  of  the  body  of  each  such  son,  every  elder  son  and  the  heirs 
male  of  his  body  taking  before  every  younger  son  and  the  heirs 
male  of  his  body :  And  on  failure  of  such  issue,  To  the  use  of 
the  said  A.  and  the  heirs  of  his  body  :  And  on  failure  of  such 
issue.  To  the  use  of  my  own  right  heirs  for  ever. 

To  THE  USE  of  the  said  A.  and  his  assigns,  during  his  life :  Limitations 
And  immediately  after  his  decease,  To  the  use  of  the  said  and  wife  lor 
D.,  his  wife,  and  her  assigns,  during  her  life :  And  immediately  sive'iivesr^ 

(e)  See  Cocqje  v.  Arnold  (2  S.  &  G.  311       D.  M.  &  G.  574). 


454 


MISCELLANEOUS  FORMS. 


remainder  to    after  her  deceasc,  To  THE  USE  of  all  or  any  one  or  more  ex- 

their  children  -,  /   /'\ 

as  they  or  the  clusively  of  the  children  and  (/ )  more  remote  issue  (such  issue 
shall  appoint;  coming  iuto  being  in  the  lifetime  of  the  said  A.  and  D.,  or  the 
survivor  of  them),  for  such  estate  or  estates,  in  such  shares, 
subject  to  such  limitations,  and  in  such  manner  in  all  respects, 
as  the  said  A.  and  D.,  or  the  survivor  of  them,  by  any  deed  or 
deeds,  revocable  or  irrevocable,  to  be  executed  by  them,  him  or 


Appoint- 
ment.   Chil- 
dren and 
issue ;  chil- 
dren or  issue. 


Rule  in 
Wil(Fs  case. 


— does  not 
ap|)ly  to  per- 
sonalty. 


(/)  It  will  be  observed  that  this  power  is  in  favour  of  "  all  or  any  one 
or  more  exclusively  of  the  children  and  more  remote  issue  ;"  the  commoner 
form  is  in  favour  of  "  children  or  more  remote  issue."  The  question  then 
arises  whether  the  appointment  must  not  be  in  favour  of  children  only,  or 
of  remoter  issue  only ;  in  other  words,  whether  an  appointment  to  both 
children  and  issue  is  valid.  If  the  terms  of  the  power  were  strictly  and 
literally  followed,  such  an  appointment  would  not  be  valid  ;  but  see  Garth- 
wciite  V.  Rohinson  (2  Sim.  43)  ;  Lee  v.  Okey  (1  Y.  &  C.  Ex.  550);  Penny 
V.  Turner  (2  Ph.  493) ;  from  which  it  would  appear  that  an  appointment 
to  children  and  remoter  issue  would  be  held  valid.  The  language  of  the 
text  prevents  the  occurrence  of  this  question. 

Where  there  is  a  devise  to  a  person  and  his  childi'en  or  issue,  and  he  has 
no  issue  at  the  time  of  the  devise,  such  person  takes  an  estate  tail.  This 
is  the  rule  in  Wildes  case  (6  Kep.  16  b).  Where,  however,  there  are 
children  at  the  time  of  the  devise,  the  parent  and  children  take  joint  estates 
for  life. 

It  has  been  a  subject  of  much  discussion  whether  the  rule  in  Wild's 
case  applies  to  personalty.  In  Me  WynclVs  Trusts  (5  D.  M.  &  G.  188), 
where  a  testator  gave  an  annuity  to  a  married  woman  "  for  her  life  and  the 
issue  from  her  body,  on  failure  of  which  to  revert"  to  testator's  heirs,  with 
a  direction  to  secure  the  annuity  for  her  separate  use— and  the  annuitant 
had  no  children  in  the  testator's  lifetime,  but  had  children  bom  after  his 
death — it  was  held  that  the  Court  in  construing  a  testamentary  disposition 
of  personalty  is  not  absolutely  bound  by  the  rules  of  law  applicable  to 
realty ;  that  the  rule,  that  words  which  applied  to  realty  would  give  an  estate 
tail  give  an  absolute  interest  in  personalty,  is  qualified  in  the  case  of  gifts 
of  personalty  to  issue  or  gifts  over  on  failure  of  issue  ;  and  therefore,  that 
the  married  woman  took  for  life  only,  with  a  gift  in  the  nature  of  a  re- 
mainder to  her  issue  as  joint  tenants.  See  also  Jackson  v.  Calvert  (1  J. 
&  H.  235);  Herricky.  Franklin  (L.  E.,  6  Eq.  593).  The  most  recent 
decisions  are  to  the  effect  that  the  rule  in  Wild's  case  is  not  applicable  to 
personalty  {Audsley  v.  Horn,  1  D.  F.  &  J.  226) ;  where  realty  and  per- 
sonalty were  to  go  together,  see  Grieve  v.  Grieve  (L.  R.,  4  Eq.  180).  See 
also  Ward  v.  Grey  (26  Be.  485);  Re  Stanhope's  Trusts  (27  Be.  201); 
Earl  of  Tyrone  v.  Marquis  of  Waterford  (1  D.  F.  &  J.  613),  in  which 
case  there  was  a  gift  of  both  realty  and  personalty  to  "  A.  and  his  children 
in  succession ;"  Wild's  case,  in  Tud.  L.  C,  R.  P.  581 ;  and  Byng  v.  Byng 
(10  W.  R.  633;  10  H.  L.  C.  178). 
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lier,  in  the  presence  of  and  attested  by  one  or  more  witness  or 
witnesses,  or  as  such  survivor,  by  his  or  her  last  will,  shall 
appoint:  And,  in  default  of  appointment,  and  subject  to  any  andinde- 
partial  appointment.  To  the  use  of  the  child,  if  only  one,  or  pointment  to 
the  children,  if  more  than  one,  of  the  said  A.  and  D.,  and,  if  m  common 
more  than  one,  to  take  as  tenants  in  common  in  equal  shares,  cross  exe- 
and  the  heirs  and  assigns  of  such  child  or  respective  children:  tetkms/with 
And  in  case  any  of  the  said  children  shall  die  under  the  age  ^^y^l^ZTto 
of  twenty-one  years  without  leaving  issue  living  at  his,  her  or  ^^^^^^l]^^l 
their  death  or  respective  deaths  [or,  under  the  age  of  twenty- 
one  years  without  having  been  married,  or,  being  a  son  or  sons 
under  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  under  that  age  without  having  been  married],  then 
as  to  as  well  the  share  hereinbefore  limited  to  each  child  so 
dying  as  the  share  or  shares  limited  to  such  child  by  this  exe- 
cutory limitation,  To  the  use  of  the  other,  if  only  one,  or  the 
others,  if  more  than  one,  of  the  said  children,  and  if  more  than 
one,  to  take  as  aforesaid,  and  the  heirs  and  assigns  of  such 
other  or  others  respectively  :  But  in  case  there  shall  not  be  any 
child  of  the  said  A.  and  D.,  or  no  such  child  who  shall  attain 
the  age  of  twenty-one  years,  or  who,  dying  under  that  age, 
shall  leave  issue  living  at  his  or  her  death  [or,  who  shall  attain 
the  age  of  twenty-one  years  or  be  married,  or,  who,  being  a  son 
or  sons,  shall  attain  the  age  of  twenty-one  years,  or,  being  a 
daughter  or  daughters,  shall  attain  that  age  or  be  married].  To 
the  use  of  the  survivor  of  the  said  A.  and  D.,  and  the  heirs 
and  assigns  of  such  survivor,  for  ever. 

To  the  use  of  the  said  A.  and  his  assigns  during  his  life  :  Equitable 

"  ^  .      limitation  to 

And  after  his  decease.  To  the  use  of and  ,  their  cwidrenin 

TT  n         1         1  •!  1     .f        1  1       common  in 

heirs  and  assigns.  Upon  trust  for  the  child,  if  only  one,  or  the  fee. 
children,  if  more  than  one,  of  the  said  A.,  who,  either  before 
or  after  his  decease  (g),  shall  attain  the  age  of  twenty -one  years, 
or,  dying  under  that  age,  shall  leave  issue  living  at  his,  her  or 
their  death  or  respective  deaths,  such  children,  if  more  than 
one,  to  take  equally  as  tenants  in  common,  and  the  heirs  and 
assigns  of  such  child  or  respective  children :  And  if  there  shall 
not  be  any  child  of  the  said  A.  who  shall  attain  the  said  age,  or, 

(g)  See  ante,  pp.  205,  206,  as  to  giving  equitable  and  not  legal  estates 
to  the  children  of  A. 
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dying  under  that  age,   shall  leave  issue  living  at  his  or  her 
death,  Upon  trust,  &c. 

Limitations         To  THE  USE  of  the  first  SOU  of  the  Said  A.,  and  the  heirs 

daughters       and  assigns  of  such  son :  And  if  such  son  shall  die  under  the 

in'fee'simpie,  age  of  twentj-onc  years  without  leaving  issue  living  at  his 

exeortoiy       death,  To  THE  USE  of  the  second  and  every  other  son  of  the 

^^'  said  A.,  according  to  the  order  of  their  respective  births,  and 

the  heirs  and  assigns  of  each  such  son,  in  a  succession  of 

executory  limitations  in  fee  simple,  so  that  the  estsite  of  each 

such  son  shall,  in  the  event  of  his  death  under  the  age  of 

twenty-one  years  without  leaving  issue  living  at  his  death,  be 

divested,  and  go  over  to  his  next  brother :  And  if  there  shall 

not  be  any  son  of  the  said  A.,  or  not  any  such  son  who  shall 

attain  the  age  of  twenty-one  years,  or  who,  dying  under  that 

age,  shall  leave  issue  living  at  his  death,  then  To  the  use  of 

the  first  daughter  of  the  said  A.,  &c. 


Limitation  to 
children  and 
issue,  2><-'>' 
stirpes,  in 
fee. 


Devise  ol  fee 
simple  estate 
to  separate 
use  of  a  mar- 
ried woman. 


To  the  USE  of  the  child  or  children  of  the  said  A.,  living 
at  his  decease,  and  the  issue  then  living  of  the  child  or  children 
of  the  said  A.  then  deceased,  as  tenants  in  common,  and  the 
heirs  and  assigns  of  such  child  or  children  and  issue  respec- 
tively ;  but  so  that  such  issue  shall  take  amongst  them  the 
share  or  shares  only  which  their  deceased  parent  or  parents,  if 
living,  would  have  taken :  And  if  there  shall  not  be  any  child 
or  issue  of  a  deceased  child  of  the  said  A.,  living  at  his  decease, 
To  the  use,  &c. 

I  devise  all  the  messuages  and  hereditaments  situate,  &c.. 
To  such  uses  and  for  such  estates  as  my  daughter  [wa/we], 
whilst  single  or  discovert  by  deed  or  will,  and  whilst  covert  by 
will  (A),  shall  appoint:  And  subject  thereto  To  the  use  of  my 
trustees  [^names^,  their  executors,  administrators  and  assigns, 
during  the  life  of  my  said  daughter.  In  trust  for  her  separate 
and  inalienable  use :  And  subject  thereto.  To  the  use  of  the 
person,  if  only  one,  solely,  or  the  persons,  if  more  than  one, 


Separate 
estate. 


Curtesy. 


(A)  The  creation  of  the  power  of  appointment  prevents  all  doubt  as  to 
the  married  woman's  capacity  to  dispose  of  the  fee  simple.  Vide  ante, 
p.  Hi.  In  Appleton  v.  Rowley  (V.-C.  Jlalins,  10  March,  1869),  where 
real  estate  was  devised  to  a  married  woman  in  fee  simple,  for  her  separate 
use,  it  was  held  that  the  husband  was  entitled  to  curtesy. 
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equally,  in  fee  simple,  who  at  my  said  daughter's  death  would  be 
entitled  to  the  said  messuages,  hereditaments  and  premises  by 
descent,  in  case  she  had  died  intestate  and  seised  thereof  in 
fee  simple  by  purchase.  And  I  empower  the  said  [^trustees^  rower  to 
or  the  survivor  of  them,  or  other  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  at  any  time  or  times  during  the 
coverture  of  my  said  daughter,  with  her  consent  in  writing,  to 
demise  all  or  any  of  the  said  messuages  and  hereditaments  at 
rack-rent  from  year  to  year  or  for  any  term  not  exceeding 
twenty-one  years  in  possession. 

To  SUCH  USES,  for  such  estates,  and  with  and  subject  to  such  Device  to 
powers  and  provisions  as  under  or  by  virtue  of  the  said  will  "erence.  ^" 

of [or,  of  an  indenture  of  settlement  dated  &c.  and  made 

between  &c.J,  and  all  mesne  assurances,  acts  and  operations  of 
law,  shall  at  the  time  of  my  death  be  subsisting  and  capable  of 
taking  effect  of  and  concerning  the  hereditaments  comprised  in 
the  same  will  [or,  settlement]  (^). 

And  whereas  it  is  my  desire  that  the  entail  created  by  my  Appointment 
will  may  be  prevented  from  being  barred  or  destroyed  so  long  of  estate 'tau. 
as  the  rules  of  law  will  permit,  I  therefore  hereby  nominate 
and  appoint  [names]  to  be  protectors  (j)  of  the  estate  tail  created 
by  this  my  will,  during  the  continuance  of  the  estate  or  respec- 
tive estates  for  life  for  the  time  being  prior  or  antecedent  to 
such  estate  tail,  with  all  such  discretionary  powers,  authorities 
and  privileges  {k)  as  are  annexed  to  the  said  office  of  protector : 
Provided  always,  and  I  hereby  declare,  that  in  case  any  [^or,  Power  of  ap- 

either]  of  the  said  [^protectors],  or  any  protector  or  protectors  new  pro- 
tectors. 

(i )  Where  property  is  devised  or  bequeathed  to  uses  or  on  trusts  by  Trusts  by 
reference,  it  is  usual  to  add  words-  to  the  effect  that  charges  or  powers  of  ji^mulu-* 
charging  are  not  thereby  to  be  increased  or  multiplied.     Cases  may  occur  cation  of 
where  such  words  would  be  necessary.     But  trusts  by  reference  are  not,  '^  '^''^'^*' 
generally  speaking,  to  be  so  read  as  to  create  a  multiplication  of  charges 
{Hindle  v.  Taylor,  5  D.  M.  &  G.  577  ;  Boyd  v.  Boyd,  2  N.  R.  486).     That 
reference  to  trusts  does  not  necessarily  include  all  the  powers  given  to  the 
trustees,  see  Cox  v.  Cox  (1  K.  &  J.  251). 

(^■)  The  number  of  appointed  protectors  must  not  exceed  three;  they  protectors. 
must  be  persons  in  esse,  and  not  aliens.     See  3  &  4  Will.  4,  c,  74,  s.  32 ;   3^4  ^lu.  4 
4  Dav.  Conv.  by  Waley,  492;  Bwiikes  v.  Le  Despencer  (11  Sim.  508).  '^-  ^^• 

(Ji)  The  protectorship  is  an  irresponsible  oiEce,  and  the  protector  may 
sell  his  concurrence  in  the  baning  or  destruction  of  the  entail  (^3  &  4 
WiU.  4,  c.  74,  s.  3G). 
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to  be  appointed  as  hereinafter  mentioned,  shall  die  or  be  desirous 
to  relinquish  the  office  of  protector  (Z),  then,  and  in  every  such 
case,  it  shall  be  lawful  for  the  surviving  or  continuing  protectors 
or  protector  for  the  time  being,  or  if  there  shall  not  be  any  such 
then  for  the  protector  or  protectors  so  relinquishing  the  office 
as  aforesaid,  if  he  or  they  shall  be  willing  to  exercise  this  power, 
and  if  also  none  such,  then  for  the  acting  \^or,  proving]  exe- 
cutors or  executor  for  the  time  being,  or  the  administrators  or 
administrator  for  the  time  being,  of  the  last  deceased  protector, 
by  any  deed  or  deeds  to  be  enrolled  in  Chancery,  to  nominate 
and  appoint  one  or  more  person  or  persons,  not  being  tenant  for 
life  (m)  in  possession  for  the  time  being  of  the  hereditaments 
hereinbefore  devised  and  appointed,  to  be  a  protector  or  pro- 
tectors in  the  room  of  the  person  or  persons  who  shall  so  have 
died  or  relinquished  the  office  as  aforesaid ;  and  the  person  or 
persons  so  to  be  nominated  and  appointed  as  aforesaid  shall 
have  and  may  exercise,  either  in  conjunction  with  the  surviving 
or  continuing  protector  or  protectors,  or  solely  (as  the  case  may 
be),  the  same  powers,  authorities  and  privileges  in  eveiy  respect 
as  he  or  they  might  have  exercised,  or  would  have  had  and  en- 
joyed, if  he  or  they  had  been  hereby  appointed  a  protector  or 
protectors  of  the  said  estate  tail. 


Devise  of 
lands  cou- 


And  whereas  I  have  lately  contracted  to  sell  (n)  to 
for  the  sum  of  <£ ,  my  freehold  estate  situate  at  — 


Protectors. 
3  &  4  Will  4, 
c.  74. 


Devise  of 
lands  cou- 
triicted  to  be 
sold. 


(Z)  The  power  of  appointment  of  new  protectors  is  authorized  only  in 
the  cases  of  death  and  relinquishment  by  deed.  In  other  cases  the  vacancies 
are  supplied  by  the  Act  itself.  The  deed  of  new  appointment  must  be 
enrolled  within  six  calendar  months  after  execution. 

(m)  If  the  owner  of  the  prior  estate  for  life  is  made  a  protector,  the 
office  might,  by  the  death  or  retirement  of  his  colleagues,  become  vested 
solely  in  him.  In  such  a  case  he  ought  to  be  prohibited  from  acting  as 
protector  ;  the  effect  of  which  would  be  that  the  Court  of  Chancery  would 
be  protector,  until  the  vacancy  was  supplied  under  the  power. 

(n)  A  devise  by  a  testator  of  an  estate  which  he  "  lately  contracted  to 
sell  to  M.,"  has  been  held  to  be  a  devise  of  the  legal  estate,  merely  to 
enable  the  devisee  to  carry  out  the  contract,  but  not  so  as  to  entitle  the 
devisee  to  the  purchase-money  {Knollys  v.  Shepherd,  cited  1  J.  &  W.  499). 
It  is  conceived,  however,  that  if  the  purchase  had  not  been  completed,  the 
devisee  in  the  above  case  would  have  been  entitled  to  the  land.  As  to 
lands  specifically  devised,  and  subsequently  sold,  see  note  to  sect.  23,  ante, 
p.  42. 
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hereby  devise  the  same  estate  (subject  to  the  said  contract)  to  tractedtobe 
A.  B.,  his  heirs  and  assigns  :  And  in  case  the  said  contract  ^^  g^,^^  p^j._ 
shall  be  carried  into  execution,  then  I  give  to  the  said  A.  B.,  j^^e^a™"""^ 

his  executors,  administrators  and  assigns,  the  said  sum  of£ 

purchase-money  which  I  or  the  executors  of  my  will  shall  re- 
ceive for  the  same.  And  I  direct  that  the  costs  incident  to  the 
said  contract  for  sale,  whether  the  same  be  completed  or  not, 
be  borne  by  my  residuary  personal  estate. 

I  DEVISE  all  &c.  [to  uses'] :  Provided  always  that  if  at  the  Gift  of  money 
time  of  my  death  I  shall  have  sold  and  conveyed  the  said  estate,  estat",  n 
or  any  part  thereof,  the  trustees  or  trustee  for  the  time  being  ^°^^' 

of  my  will  shall  invest  the  sum  of  £ ,  or  a  proportionate 

part  thereof,  to  be  fixed  by  the  said  trustees  or  trustee  in  their 
or  his  discretion,  upon  trusts  corresponding  as  nearly  as  may 
be  with  the  uses  hereinbefore  declared  concerning  the  said 
estate. 

And  whereas  I  have  contracted  with  ,  of ,  for  contract  to 

the  purchase  of  certain  freehold  hereditaments  at ,  I  hereby  ^'"^*^  ^^' 

direct  and  authorize  my  trustees  or  trustee  to  complete  such 
purchase  or  to  relinquish  the  same  as  circumstances  may  require, 
and  as  they  or  he  in  their  or  his  discretion  shall  think  best: 
And  I  authorize  my  trustees  or  trustee  to  accept  such  a  title 


From  the  moment  of  entering  into  an  agreement  for  sale,  the  vendor  Devise  of 
becomes  in  contemplation  of  equity  a  trustee  for  the  purchaser  ;  he  is,  i*"'l*  ^°"' 
however,  a  trustee  sub  modo  only,  i.  e.  provided  nothing  happens  to  prevent  be  sold, 
the  performance  of  the  contract.  See  Wall  v.  Bright  (1  J.  &  W.  494), 
where  a  testator  who  had  contracted  for  the  sale  of  an  estate  devised  all 
his  lands  to  trustees  upon  trust  to  sell,  with  power  to  give  discharges  to 
purchasers,  and  it  was  held  that  the  land  contracted  to  be  sold  passed  by 
the  devise  (but  see  the  remarks  on  that  case,  1  Jarm.  Wills,  670) ;  see  also 
Purser  v.  Darhj  (4  K.  &  J.  41) :  the  purchase-money  in  such  a  case  would, 
however,  be  payable,  not  to  the  trustees  by  virtue  of  the  devise,  and  not- 
withstanding the  power  to  give  discharges,  but  to  the  executors,  as  part  of 
the  general  personal  estate  of  the  testator  (^Eaton  v.  Sanxter,  6  Sim.  517). 
But  if  the  purchase-money  has  been  paid  and  possession  of  the  estate  de- 
livered, then  the  vendor  is  in  the  position  of  a  mere  trustee  for  the  pur- 
chaser, even  though  the  legal  estate  has  not  been  actually  conveyed.  And 
in  such  a  case  the  legal  estate  would  pass  by  a  devise  of  trust  estates, 
but  not  by  a  general  devise  in  a  mode  inconsistent  with  the  passing  of  trust 
estates. 


Discretion  in 
trustees  to 
complete. 
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(whether  strictly  marketable  or  not)  to  the  said  hereditaments 
as  they  or  he  shall  deem  it  prudent  to  accept,  and,  if  they  or  he 
shall  think  fit,  to  waive  any  objections  and  requisitions,  and 
to  dispense  with  any  inquiries  and  evidence,  which  they  or  he 
may  be  entitled  (and  but  for  this  authority  would  be  bound)  to 
insist  on,  make  or  require. 


Devise  of 
estate  con- 
tracted to  be 
purchased. 


I  DEVISE  unto  A.  B.  of ,  his  heirs  and  assigns,  the  free- 
hold estate  situate  at ,  which  I  have  contracted  to  pur- 
chase (o)  for  the  sum  of  £ ,  from  Mr. ,  of ;  which 

sum  if  unpaid  at  my  death  is  to  be  paid  out  of  my  personal 
estate ;  And  in  case  a  good  title  to  the  said  estate  cannot  be 
made,  I  direct  my  said  executors  to  lay  out  and  invest  the  sum 

of  £ in  the  purchase  of  freehold,  leasehold  or  copyhold 

messuages,  lands  and  hereditaments  in  such  part  of  England 
as  the  said  A.  B.,  his  heirs  or  assigns,  shall  choose,  and  by 
writing  under  his  or  their  hands  direct.     And  I  direct  that 

upon  payment  by  my  said  executors  of  the  said  sum  of  £ , 

such  hereditaments  so  to  be  purchased  as  aforesaid  shall  be 
conveyed  and  assui'ed  unto  and  to  the  use  of  the  said  A.  B.,  his 
heirs,  executors,  administrators  and  assigns  respectively,  ac- 
cording to  the  tenure  thereof,  in  lieu  of  the  said  estate  which 
I  have  contracted  to  purchase  as  aforesaid. 


Trusts  for 
children  as 
parents  shall 
appoint ;  In 
default,  as 
survivor 
shall  ap- 
point;  in  de- 
fault, for 
children 
equally. 


To  AND  FOR  such  uses,  estates,  intents  and  purposes,  and  in 
such  manner,  and  subject  to  such  charges,  powers,  and  pro- 
visions, for  the  benefit  of  all  or  any  one  or  more  of  the  issue 
of  my  said  sister  [name^,  whether  children,  grandchildren,  or 
more  remote  issue,  born  in  her  lifetime,  as  she  the  said  [wame] 
and  [name']  her  husband  at  any  time  or  times,  by  deed,  with 
or  without  power  of  revocation  and  new  appointment,  to  be 
executed  by  them  in  the  presence  of,  and  to  be  attested  by,  two 
or  more  witnesses,  shall  jointly  appoint,  or  as  the  survivor  of 
them,  after  the  death  of  either  of  them  {p),  shall  in  like 
manner  or  by  his  or  her  last  will  appoint.     And  in  default  of 


30  &  31  Vict. 
c.  69,  8.  2. 


(o)  See  Morgan  v.  Holford,  1  S.  &  G.  101 ;  ante,  p.  4 ;  Nugee  t.  Chap- 
man, 29  Be.  288.  In  the  absence  of  a  direction  to  the  contrary,  the  pur- 
chase-money would  not  now  be  payable  out  of  the  testator's  personal  estate  ; 
see  30  &  31  Vict.  c.  69,  s.  2,  which  Act  (it  may  be  observed)  extends  only 
to  testators,  not  to  intestates. 

(p)  See  Thvmas  v.  Jones,  ante,  pp.  9,  4G ;  Cave  v.  Cave,  ante,  p.  45. 
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aud  subject  to  any  and  every  such  appointment,  To  the  use 

of   an    only   child,   or   all  the   children  of  the   said   \^sister^, 

whether  born  before  or  after  my  death,  if  more  than  one,  as 

tenants  in  common,  in  equal  shares,  and  the  respective  heirs 

and  assigns  of  such  child  or  children  as  aforesaid :  But  if  any  ^ggruer  on 

of  such  children  born  in  my  lifetime  shall  die  without  leaving  ^^e^without' 

issue  living  at  his,  her,  or  their  death,  or  respective  deaths,  issue,  in  fa- 

°  '  '  '  ^  _     '    vour  of  the 

then   as   to   the   share  or  shares  of  the  child  or  respective  others  or 

1  M  1  •  •  •  1  •      Other. 

children  so  dying,  as  well  original  as  accruing  under  this 
limitation.  To  the  use  of  the  other  child  or  children  of 
the  said  \^sist€r^,  and  if  more  than  one,  as  tenants  in  com- 
mon, in  equal  shares,  and  the  heirs  and  assigns  of  such  other 
child  or  respective  children :   But  if  no   child  of  the  said  Executory 

ffiftovcr 

[^sister^,  born  in  my  lifetime,  shall  leave  issue  living  at  his 
or  her  death,  or  no  child  of  my  same  sister,  born  after  my 
decease,  shall  attain  the  age  of  twenty-one  years,  or,  dying 
under  that  age,  shall  leave  issue  living  at  his  or  her  decease : 
Then,  notwithstanding  any  appointment  to  be  made  in  ex- 
ercise of  the  power  hereinbefore  given  to  the  said  [sister^ 
of  appointing  to  children  and  issue,  and  so  that  as  well  the 
estates  and  interests  to  be  created  by  any  exercise  of  such 
power  as  the  estate  and  interests  hereinbefore  limited  in  default 
of  appointment,  may  be  defeasible  by  this  executory  limitation 
over.  To  the  use,  &c. 

I  DIRECT  that  my  sons,  successively,  and  according  to  their  Right  of  pre- 

1  eniption  to 

respective  seniorities,  shall  have  the  option  of  purchasing,  in  several  sons 

SUCCGSSiVGl  v 

one  lot,  the  real  and  leasehold  estates  belonging  to  me  at  the 

time  of  my  death,  situate  in  the  parish  of  ,  at  a  valuation 

to  be  made  by  two  competent  valuers,  to  be  appointed  by  my 
trustees  or  trustee,  or,  if  such  valuers  shall  disagree,  by  a  third 
valuer,  to  be  appointed  in  writing  by  the  said  two  first-named 
valuers,  before  entering  upon  the  valuation,  as  their  umpire, 
such  option  to  be  declared  by  my  eldest  son  at  the  time  of  my 
death,  by  notice  in  writing  delivered  to  my  trustees  or  trustee, 
or  any  one  of  them,  or  left  at  their  or  one  of  their  usual  or  last 
known  places  or  place  of  abode,  within  one  calendar  month 
next  after  my  decease,  and  by  my  other  sons  respectively 
within  one  calendar  month  next  after  the  time  when  the  period 
allowed  to  the  person  next  preceding  him  in  seniority  shall 
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Devise  of  two 
roessuaftes  to 
trustees  to 
offer  one  to 
testator's  first 
and  second 
sons  and  the 
other  to  the 
same  sons, 
reversing 
their  order, 
in  succes- 
sion, and  if 
they  decline, 
then  to  sell. 


have  expired,  or  such  person  shall  have  declared  in  writing  his 
intention  not  to  purchase  the  same  real  and  leasehold  estates  ; 
but  no  purchaser  under  the  trusts  of  this  my  will  shall  be 
obliged  to  take  notice  of  or  be  aiFected  by  this  power  of  pre- 
emption. 

I  DEVISE  all  that  piece  of  ground  situate  &c.  and  all  those 
two  messuages  &c.  thereon,  unto  and  To  the  use  of  the  said 
\_trustees^,  their  heirs  and  assigns.  Upon  trust,  as  soon  as 
conveniently  may  be  after  my  decease,  to  offer  to  my  eldest 
son  [name^,  and  my  second  son  [^name^,  successively,  the 
option  of  becoming  the  purchaser  of  the  easternmost  of  the 
said  two  messuages,  and  the  ground  thereto  belonging,  with  the 
actual  and  reputed  rights,  easements  and  appurtenances,  at  the 

price  of  £ ,  and  to  offer  to  my  said  second  son  and  my  said 

eldest  son  successively  the  option  of  becoming  the  purchaser 
of  the  other  of  the  same  two  messuages,  and  the  ground  thereto 
belonging,  with  the  actual  and  reputed  rights,  easements  and 

appurtenances,  at  the  price  of  £ ,  and  to  allow  to  each  of 

my  said  two  sons  the  space  of  two  calendar  months  from  the 
time  of  making  such  offer  to  him,  for  determining  whether  he 
will  accept  or  refuse  the  same.  And  in  case  my  said  two  sons, 
or  either  of  them,  shall  accept  such  offer  of  the  same  messuages, 
or  either  of  them,  within  the  space  aforesaid,  then,  on  payment 
to  the  trustees  or  trustee  for  the  time  being  of  this  my  will  of 
the  purchase-money  for  the  same,  to  convey  and  assure  the 
same  unto  such  son  or  sons  respectively,  or  as  he  or  they  shall 
direct:  But  if  the  same  messuages,  or  either  of  them,  shall  not 
be  purchased  by  my  said  sons,  or  one  of  them,  pursuant  to  the 
trusts  last  aforesaid.  Then  upon  trust  to  make  sale  and  abso- 
lutely dispose  of  the  said  messuages,  or  such  of  them  as  shall 
not  be  so  purchased,  with  the  ground  and  appurtenances  there- 
unto belonging,  either  together  or  in  parcels,  and  either  by 
public  auction  or  private  contract,  for  the  best  price  or  prices 
that  can  reasonably  be  obtained  for  the  same,  and  to  assure  the 
same  to  the  purchaser  or  purchasers  thereof,  or  in  such  manner 
as  he  or  they  shall  direct.  And  I  direct  and  declare  that  my 
trustees  or  trustee  shall  stand  possessed  of  the  moneys  to  arise 
from  the  sale  or  sales  of  the  said  messuages  and  premises  lastly 
hereinbefore  devised,  whether  purchased  by  my  said  sons,  or 
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either  of  them,  or  by  any  other  person  or  persons,  upon  the 
several  trusts  hereinafter  expressed  and  contained  concerning 
the  moneys  to  arise  from  my  residuary  personal  estate. 

And  as  to  all  my  freehold  messuages,  lands,  tenements  and  General  de- 
hereditaments  particularized  m  the  second  schedule  hereto ;  quest  of  real 
And  also  as  to  all  my  hereditaments,  messuages,  lands  and  how  estates 
tenements  particularized  in  the  third  schedule  hereto,  and  all  ject  to  ijebts 
other  (§')   the  property,   real  and  personal,   not   hereinbefore  ^"d  t?rprior 

(q)  In  Egerton  v.  Massey  (3  C.  B.,  N.  S.  338;  3  Jur.,  N.  S.  1325;  6  Remarks  on 
W.  R.  130),  a  testatrix  devised  realty  to  E.  for  life,  with  remainder  in  fee  j^^y  ^' 
to  the  child  or  children  of  E.  who  should  be  living  at  the  decease  of  E., 
and  the  issue  of  such  as  should  be  then  dead  ;  and  for  want  of  such  child 
or  issue,  to  P.  in  fee.  The  I'esiduary  estate  and  effects  not  thereinbefore 
disposed  of  the  testatrix  gave  to  the  said  E.  in  fee.  E.  conveyed  the  realty 
by  lease  and  release  to  J.  in  fee,  and  afterwards  died  without  having  been 
married.  The  Court  of  Common  Pleas  held  that  the  reversion  in  fee 
passed  under  the  residuary  devise  to  E.,  the  tenant  for  life,  and  that  there- 
fore, by  the  conveyance  to  J.,  the  life  estate  merged,  and  the  contingent 
remainder  to  P.  was  destroyed.  The  decision  in  the  above  case  is  consistent 
with  the  authorities,  but  it  cannot  be  supported  on  rational  grounds.  Beyond 
all  question,  a  testator  who  devises  Blackacre  to  A.  for  life,  remainder  to 
A.'s  unborn  children  in  fee,  if  no  child,  to  B.,  in  fee,  and  the  residue  of 
his  real  estate  to  A.,  intends  that  B.  shall  take  all  the  testator's  disposable 
interest,  not  given  to  A.  and  his  children  in  Blackacre,  never  dreaming 
that  any  interest  in  Blackacre  can  pass  to  A.  under  the  residuary  devise. 
The  plain  intention  is  to  vest  the  fee  in  B.,  subject  to  be  devested  by  the 
contingent  limitation  to  the  children  of  A.,  and  why  full  effect  should  not 
have  been  given  to  this  intention,  it  is  difficult  to  conceive.  Let  the  devise 
assume  this  shape — to  A.  for  life,  and  on  his  decease,  to  B.  in  fee,  but  if  A. 
shall  have  a  child  or  children,  then,  on  A.'s  decease,  to  such  child  or  chil- 
dren in  fee — the  meaning  is  the  same :  would  not  the  construction  be  dif- 
ferent? The  words  "  if  no  child"  (or,  as  in  Egerton  v.  Massey,  "  for  want 
of  such  issue")  express,  according  to  their  true  import,  not  a  contingency, 
but  merely  the  subordinate  position  of  the  limitation  which  they  introduce : 
the  obvious  interpretation  being — "  and,  subject  to  the  contingency  of  the 
last  limitation  coming  into  operation,  I  give  B.  the  vested  remainder  in 
fee."  If  the  limitations  were  to  A.  for  life,  and,  on  A.'s  death,  to  such 
person  as  A.  shall  nominate  and  the  heirs  of  such  person,  and  in  default  of 
and  until  such  nomination,  to  B.  in  fee,  it  could  hardly  be  contended  that 
B.  would  not  take  a  vested  remainder  in  fee,  subject  to  the  previous  con- 
tingent limitation,  yet  such  a  limitation  is  virtually  a  remainder  in  fee 
depending  on  the  contingency  of  A.'s  appointment,  for  whether  the  object 
of  the  limitation  is  to  be  called  into  existence  by  nomination  or  birth  must 
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life  estate  in 
part 


Special  de- 
clanitiona  as 
to  power  of 


specifically  disposed  of,  of  which  I  shall  be  possessed  or  have 
power  to  dispose  at  the  time  of  my  death  (subject  to  the  pay- 
ment of  my  just  debts  and  funeral  and  testamentary  expenses, 
and  the  pecuniary  legacies  hereinbefore  bequeathed,  and  in- 
cluding, after  my  said  wife's  decease,  the  freehold  heredita- 
ments specified  in  the  first  schedule  hereto),  I  give,  devise, 

appoint  and  bequeath  the  same  imto  my  said  son  ,  his 

heirs,  executors,  administrators  and  assigns,  absolutely :  And 
I  DECLARE  that  all  sales,  leases,  exchanges,  mortgages,  charges, 
contracts  and  other  dealings  whatsoever,  to  be  made,  created, 


be  quite  immaterial.  It  has  been  argned  that  the  testamentary  limitation 
which  is  to  take  effect  by  displacing  the  vested  fee  must  be  an  executory 
devise ;  but  as  every  contingent  limitation  in  fee  necessarily  takes  effect, 
if  at  all,  by  displacing  the  vested  fee,  the  argument  would  go  to  prove  the 
impossibility  of  such  a  thing  as  a  contingent  remainder  in  fee.  It  is  said 
that  a  remainder  limited  after  a  contingent  remainder  in  fee  absolute,  must 
be  likewise  contingent ;  but  what  is  the  estate  of  A.  as  residuary  devisee  if 
he  has  not  a  vested  remainder  in  fee,  after  a  double-aspected  contingent 
remainder  in  fee,  the  one  aspect  necessarily,  the  other  constractively,  con- 
tingent ?  The  doctrine  seems  to  be  pregnant  with  contradiction  and  ab- 
surdity. It  assumes  that  the  vested  fee  is  undisposed  of  by  the  particular 
limitations,  and  that,  but  for  the  residuary  devise,  it  would  have  descended 
to  the  testator's  heir.  Now,  that  fee  which  the  heir  would  then  have  taken 
as  a  reversion  must,  if  taken  by  the  residuary  devisee,  a  stranger,  be  taken 
as  a  remainder,  and,  if  it  may  be  so  taken  by  A.,  why  not  preferably, 
and  a  fortiori,  by  B.  ?  There  is  no  magic  in  a  residuary  devise.  The 
will,  as  interpreted  by  the  doctrine  in  question,  would  read  thus :  "I  devise 
Blackacre  to  A.  for  life,  remainder  to  A.'s  unborn  children  in  fee,  but  if 
no  child,  to  B.  in  fee.  And  I  devise  Blackacre  to  A.  in  fee."  If  the  estate 
of  A.,  as  residuary  devisee,  instead  of  being  involved  in  the  generality  of 
the  residuary  devise,  were  distinctly  linked  on  to  the  limitation  of  Black- 
acre,  by  what  terms  would  it  be  naturally  introduced  ?  Would  it  not  be 
obnoxious  to  the  very  reasoning,  good  or  bad,  which  treats  the  limitation 
to  the  children  as  contingent  ?  If  it  had  been  held  that  the  fee  (as  distin- 
guished from  the  freehold)  was  in  abeyance,  we  should  have  had  something 
intelligible  at  least ;  but  a  remainder  vesting  in  A.  notwithstanding  a  prior 
double-aspected  contingent  remainder  in  fee,  is  difficult  to  be  reconciled 
with  a  rule  which  declares  all  remainders  after  a  contingent  remainder  in 
fee  absolute  to  be  contingent.  Many  eminent  conveyancers  (and  among 
them  the  late  Mr.  Duval)  have  acknowledged  the  difficulty  of  referring  the 
doctrine  to  any  rational  ground — it  is  so,  because  it  is  so — just  as  the 
estate  of  the  dower  trustee,  and  of  trustees  to  preserve,  is  a  vested  re- 
mainder, though  nobody  can  tell  how  or  why.  Happily,  sect.  9  of  8  &  9 
Vict.  c.  lOG,  now  prevents  A.  from  misappropriating  the  fee. 
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entered  into,  or  transacted  by  my  said  son,  his  heirs,  executors,  devisee  to 
administrators  or  assigns  for  valuable  consideration,  of,  or  upon,  manage  ae- 
or  in  respect  of  my  residuary  real  property,  or  any  part  or  notwUh-  *^*' 
parts  thereof,    shall,   as  against  my  creditors  and  pecuniary  e!dstence*of° 
legatees,  and  for  the  protection  and  exoneration  of  purchasers  •^'^'^''ses. 
and  other  parties  to  such  sales  or  other  dealings,  take  effect  as 
paramount  and  precedent  to  the  charges  in  favour  of  such 
creditors  and  legatees  created  by  my  will,  and  be  of  the  same 
force  as  if  such  charges  vv^ere  omitted  from  my  will,  [yet  so 
that,  as  to  the  freehold  hereditaments  specified  in  the  first 
schedule  hereto,  such  sales  or  other  dealings  be,  during  the 
life  of  my  wife,  made,  created  or  entered  into  with  her  con- 
currence] ;  and  this  declaratory  clause  shall  not  exclude,  pre- 
judice or  affect  any  protection  or  exoneration  to  which  such 
purchasers  or  other  parties  would  be  entitled  under  the  rules 
or  doctrines  of  equity. 

I  DEVISE  unto  and  to  the  use  of  my  said  trustees  [warned],  Real  estate 
their  heirs  and  assigns,  all  the  real  estate,  and  bequeath  to  them  of  personal 
the  residue  of  the  personal  estate  of  or  to  which  I  shall  be  ^^    ^' 
seised,  possessed  or  entitled  at  my  decease,  upon  the  trusts, 
and  subject  to  the  declarations  following  :  namely,  Upon  trust  —sale  and 
to  (r)  sell  and  convert  into  money  my  said  trust  estates,  or  such 
parts  thereof  as  shall  be  of  a  saleable  or  convertible  nature,  and 
to  get  in  the  other  parts  thereof;  With  power  as  to  any  of  the  power  to  seii 
said  trust  estates  under  which  there  are,  or  are  supposed  to  be,  ap.irt  from 
minerals,  to  sell  the  surface  apart  (s)  from  the  minerals,  or  to    ^^  ^"  ^'^^' 

(r)  It  will  be  noticed  that  the  trusts  for  sale  in  the  precedents  contained  Trusts  for 

in  this  volume  are  almost  invariably  given  in  the  infinitive  mood  :  "  Upon  ^'''  '^' 

,-,,,,,  ....  ,       „  ,  Form  of  ex- 

trust  to  sell,    thereby  avoiding  the  various  lengthy  forms,  such  as  "  upon  presslon. 

trust  that  they  the  said  [trustees^ ,  or  the  survivors  or  survivor  of  them,  or 

the  executors  or  administrators  of  such  survivor,  their  or  his  assigns,  do  and 

shall  sell,  &c."  and  other  similar  forms.     These,  though  proper  in  the  case 

of  powers,  are  unnecessary  in  the  framing  of  trusts  which  devolve  with  the 

estate  (see  opinion  of  Mr.  Hayes,  cited  in  Dart's  V.  &  P.  394,  n. ;  Lane  v. 

Dehenham,  11  Ha.  188 ;  Hall  v.  May,  3  K.  &  J.  585) ;  and  see  also  Coohe 

y.  Crawford,  ante,  p.  278. 

(s)  Where,  under  a  power  of  sale  in  a  will  devising  an  estate  in  strict  Sale  by  tms- 
settlement,  the  trustees  sold  the  land,  and  the  tenant  for  life,  whose  consent  vrithout  Uie 
to  the  exercise  of  the  power  was  requisite,  sold  the  timber  on  the  estate,  timber, 
and  received  the  price  of  the  timber  (he  being  unimpeachable  of  waste, 

W.  H  H 
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sell  the  minerals  together  with  or  apart  from  the  surface,  and 
.  to  grant  or  reserve  such  rights  of  way,  air  and  water,  of  in- 

and  therefore  entitled  to  have  cut  it  down),  it  was  held  that  the  power  was 

not  well  executed,  and  that  equity  could  not  relieve  the  purchaser  ( Cocherell 

22  &  23  Vict.    V.  Cholmeley,  1  R.  &  M.  418,  1  C.  &  F.  60).     But  see,  now,  22  &  23  Vict. 

c.  36,  s.  13.       J,  gg^  g_  J3     -pjjg  ■Azxasi  doctrine  was  extended  to  mines,  and  it  was  held 

Sale  of  mine-   that  a  power  of  sale  and  exchange  did  not  authorize  trustees  to  sell  the 

rais  apart        lands  with  a  reservation  of  the  minerals ;  the  principle  was,  that  the  power 
from  the  sur-  .  ^    -J 

face  of  land,  must  he  SO  exercised  as  not  to  give  the  tenant  for  life  more  out  of  the  pro- 
perty subject  to  the  power  than  he  would  have  had  if  the  power  had  not 
been  exercised ;  and  it  was  a  had  execution  of  the  power  to  sell  the  surface 
of  the  land  apart  from  the  timber  and  minerals,  and  all  that  was  properly 
and  necessarily  connected  with  the  land,  in  the  ordinary  meaning  of  the 
26  &  26  Vict,  term  {BucMey  v.  Howell,  29  Be.  546).  But  by  the  25  &  26  Vict.  c.  108, 
*^'  ^'^^'  it  is  enacted,  that  (sect.  1)  "  No  sale,  exchange,  partition  or  enfranchise- 

ment at  any  time  heretofore  of  land  by  any  trustee  or  other  person,  ex- 
pressed or  intended  to  be  made  in  exercise  of  any  trust  or  power  autho- 
rizing the  sale,  exchange,  partition  or  enfranchisement  of  land,  and  not 
forbidding  the  reservation  of  minerals,  and  which  sale,  exchange,  partition 
or  enfranchisement  shall  have  been  made  with  an  exception  or  reservation 
of  minerals,  and  with  or  without  rights  or  powers  for  or  incidental  to  the 
working,  getting  and  carrying  away  of  such  minerals  or  otherwise  relating 
thereto,  shall  be  invalid  on  the  ground  only  that  the  trust  or  power  did  not 
expressly  authorize  such  exception  or  reservation,  but  such  sale,  exchange, 
partition  or  enfranchisement  shall  be  deemed  to  have  taken  effect  in  the 
same  manner  as  if  the  exception  or  reservation  had  been  authorized  by  the 
trust  or  power,  and  no  sale,  exchange  or  partition  heretofore  made  as  afore- 
said of  any  minerals  separately  from  the  residue  of  the  land  subject  to  the 
trust  or  power  intended  to  have  been  exercised,  and  either  with  or  without 
such  rights  or  powers  as  aforesaid,  shall  be  invalid  on  the  ground  only  that 
the  trust  or  power  did  not  expressly  authorize  such  sale,  exchange  or  par- 
tition, but  such  sale,  exchange  or  partition  shall  be  deemed  to  have  taken 
effect  in  the  same  manner  as  if  such  minerals,  rights  and  powers  (if  any) 
had  been  expressly  authorized  to  be  so  dealt  with  separately  from  the 
residue  of  such  land ;  but  this  enactment  shall  not  be  deemed  to  confirm  or 
affect  any  sale,  exchange,  partition  or  enfranchisement  already  declared 
by  a  Court  of  competent  jurisdiction  to  be  invalid,  nor  to  confirm  or  affect 
any  sale,  exchange,  partition  or  enfranchisement  as  to  the  validity  of  which 
any  suit  or  other  proceeding  is  now  pending."  And,  by  sect.  2,  it  is  further 
enacted,  that  "  Every  trustee  and  other  person  now  or  hereafter  to  become 
authorized  to  dispose  of  land  by  way  of  sale,  exchange,  partition  or  en- 
franchisement may,  unless  forbidden  by  the  instrument  creating  the  trust 
or  power,  so  dispose  of  such  land  with  an  exception  or  reservation  of  any 
minerals,  and  with  or  without  rights  and  powers  of  or  incidental  to  the 
working,  getting  or  carrying  away  of  such  minerals,  or  may  (unless  for- 
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stroke  and  outstroke,  and  other  easements  in,  upon,  over  or 
under  any  of  the  said  estates,  as  may  be  necessary  or  desirable 
for  the  most  effectual  and  advantageous  winning,  working, 
storing,  manufacturing,  selling  and  carrying  away  of  any  such 
minerals  [or  any  minerals  under  adjacent  or  neighbouring  lands], 
With  full  discretionary  power  to  sell  by  public  auction  or  pri- 
vate contract,  together  or  in  parcels,  subject  to  such  terms  and 
conditions  as  to  the  title,  or  the  evidence  or  commencement  of 
title,  or  the  time  or  mode  of  payment  of  the  purchase-money,  or 
indemnity  against  or  apportionment  of  incumbrances,  or  as  to 
any  other  matters  relating  to  the  sale,  as  my  said  trustees  shall 
judge  expedient ;  Also  to  fix  reserved  biddings,  and  buy  in  pro- 
perty offered  for  sale,  and  vacate  or  vary  contracts  for  sale,  and 
to  resell  as  aforesaid  without  liability  to  answer  for  any  con- 
sequential loss  ;  And  generally  to  effect  the  sale  and  conversion 
of  my  said  trust  estates  on  such  terms  and  in  such  manner  as  they 
shall  deem  most  advantageous  :  Also  full  discretionary  power  to  —discretion- 
bidden  as  aforesaid)  dispose  of  by  way  of  sale,  exchange  or  partition  the  Sale  of 
minerals  with  or  without  such  rights  or  powers  separately  from  the  residue  JJJi^rtTrom 
of  the  land,  and  in  either  case  without  prejudice  to  any  future  exercise  of  surface. 
the  authority  with  respect  to  the  excepted  minerals,  or  (as  the  case  may 
be)  the  undisposed-of  land ;  but  this  enactment  shall  not  enable  any  such 
disposition  as  aforesaid,  without  the  previous  sanction  of  the  Court  of 
Chancery,  to  be  obtained  on  petition  in  a  summary  way,  of  the  trustee  or 
other  person  authorized  as  aforesaid,  which  sanction  once  obtained  shall 
extend  to  the  enabling  from  time  to  time  of  any  disposition  within  this 
enactment  of  any  part  or  parts  of  the  land  comprised  in  the  order  to  be 
made  on  such  petition,  without  the  necessity  of  any  further  or  other  appli- 
cation to  the  Court."  f 

This  Act  came  into  operation  on  the  7th  August,  1862  ;  upon  applica- 
tions to  the  Court  by  trustees  or  other  persons  under  the  last  section,  the 
consent  of  the  persons  beneficially  entitled  is  required  (Be  Brown's  Trusts, 
1  N.  E.  13,  11  W.  E.  19) ;  but  an  order  will  be  made  authorizing  the  sale 
of  lands  with  a  reservation  of  the  minerals,  and  also  the  sale  of  the 
minerals  apart  from  the  residue  of  the  land,  in  general  terms,  without 
reference  to  any  particular  sale  {Be  Willway's  Trusts,  1  N.  E.  469)  ; 
and  a  schedule  containing  a  description  of  the  lands  may  be  appended  to 
the  order  {Be  Boper's  Estate,  2  N,  E.  442). 

To  prevent  the  necessity  for  an  application  to  the  Court,  a  clause  like 
;that  in  the  text,  giving  the  trustees  in  their  discretion  the  powers  in  ques- 
tion, may  properly  be  inserted  when  devising  mineral  property,  (See  4 
Dav.  Conv.  by  Waley,  31). 

H  h2> 
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ary  power  to 

postpone 

conversion. 


— interim 
manage- 
ment; 


— [leasing 
power] ; 


—construc- 
tive con- 
version from 
testator's 
deatli; 


suspend  (t),  for  such  period  as  my  said  trustees  shall  judge  ex- 
pedient [^or,  so  long  as  my  said  wife  shall  continue  my  widow, 
or  as  any  child  of  mine,  being  a  son,  shall  be  under  the  age  of 
twenty-one  years,  or,  being  a  daughter,  shall  be  under  that  age, 
not  having  been  married],  the  salie,  conversion  or  getting  in  of 
my  said  trust  estates,  or  any  part  or  parts  thereof  respectively 
[or,  of  such  part  or  parts  of  my  said  trust  estates  as  shall  yield 
present  income,  or,  of  my  said  real  trust  estate,  or  any  part  or 
parts  thereof,  and  of  such  part  or  parts  of  my  personal  trust 
estate  as  shall  consist  of  investments  in  or  upon  any  stocks, 
funds,  shares  (m)  or  securities,  British  or  foreign,  real  or  per- 
sonal, yielding  or  not  yielding  present  income]  :  Also  full  dis- 
cretionary power,  during  the  suspense  of  the  sale,  conversion, 
or  getting  in  of  the  said  trust  estates  respectively,  to  manage 
and  order  all  the  affairs  thereof,  as  regards  letting,  occupation, 
cultivation,  repairs,  insurance  against  fire,  receipt  of  rents,  in- 
dulgences and  allowances  to  tenants,  and  all  other  matters,  but 
so  that  no  lease  shall  be  granted  otherwise  than  from  year  to 
year,  or  for  a  term  not  exceeding  twenty -one  years  in  posses- 
sion, at  the  most  improved  rent,  without  fine  or  premium  [or, 
and  in  the  execution  of  this  power  of  letting,  to  grant  building, 
repairing,  improving,  mining  or  other  leases,  for  such  term  or 
terms,  at  such  rent  or  rents,  and  generally  on  such  conditions  as 
my  said  trustees  shall  deem  advantageous,  either  taking  or  not 
taking  fines  or  premiums,  which,  if  taken,  shall  be  considered 
as  sale  moneys  for  the  purposes  of.  the  trusts  hereinafter  con- 
tained] :  Also  full  discretionary  power  to  employ  receivers, 
bailiffs,  accountants,  agents  and  others,  in  or  about  the  affairs 
of  my  said  trust  estate^,  with  such  salaries  or  remunerations  as 
my  said  trustees  shall  think  reasonable :  And  I  declare  that, 
for  the  purposes  of  enjoyment  and  transmission  under  the  trusts 
hereinafter  contained,  my  said  trust  estates  shall  be  considered  as 


Postpone- 
ment of  sale. 
Trustees'  lia- 
bUity. 


Sliares,  &c. 
period  of 
conversion. 


(t)  In  a  trust  for  sale  "so  soon  as  convenient"  after  the  testator's 
death,  the  trustees  refused  an  offer  of  900Z.,  and  the  estate  remained 
unsold  for  twenty-three  years  :  the  trustees  were  held  liable  for  the  dif- 
ference between  9001.  and  the  produce  of  the  actual  sale  (-fVy  v.  Fry,  27 
Be.  144). 

(w)  As  to  the  period  within  which  executors  should  convert  shares,  and 
the  consequence  of  their  neglecting  to  realise,  see  Huffhes  v.  Empson  (22 
Be.  181);  Grayhurn  v.  Clarhson  (L.  R.,  3  Ch.  605). 
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money  from  the  time  of  my  decease,  and  the  rents,  dividends,  in rents,  &c. 

•'  •'  .  to  be  deemed 

terest  and  other  yearly  produce  thereof  respectively  to  accrue  due  income. 

after  my  decease  and  until  the  actual  sale,  conversion  and  getting 

in  thereof  shall  be  deemed  the  annual  income  thereof,  applicable 

as  such,  for  the  purposes  of  the  said  trusts,  without  regard  to 

the  amount  of  such  income,  or  to  the  nature  of  the  investment 

or  investments  yielding  the  same :  And  as  to  the  moneys  to  Trusts  of 

*'  '^  „  .  -,  proceeds ; 

arise  from  the  sale,  conversion  and  getting  in  of  my  said  trust 
estates.  Upon  trust  thereout,  in  the  first  place,  to  pay  or  retain  —expenses, 

.  ,  •  ^    1  J-  X      debts,  lega- 

all  the  expenses  incident  to  the  execution  oi  the  preceding  trusts  cies  and  an- 
and  powers,  and  my  debts  and  funeral  and  testamentary  ex- 
penses {x);  and,  in  the  next  place,  to  pay  the  pecuniary  legacies 
hereinbefore  bequeathed,  and  appropriate  the  funds  hereinbefore 
directed  to  be  appropriated  for  answering  the  annuities  herein- 
before bequeathed,  and  in  the  meantime  to  pay  the  same 
annuities  :  And  upon  further  trust  to  invest  the  ultimate  surplus  —investment 

^  _^  of  ultimate 

of  the  said  trust  moneys  in  the  names  of  my  said  trustees,  in  or  surplus; 
upon  permanent  public  stocks,  funds  or  securities  of  tMfe  United 
Kingdom,  or  on  the  security  of  a  mortgage  or  mortgages  of  any 
freehold  or  copyhold  [^or,  leasehold]  estates  in  England  or  Wales 
(but  not  elsewhere,  and  not  in  or  upon  any  other  kind  of  security), 
and  from  time  to  time,  with  the  consent  in  writing  of  my  said 
wife,  until  she  shall  die  or  marry,  and  afterwards,  in  the  discre- 


(a;)  Testamentary  expenses  do  not  include  costs  of  an  administration  Testamen- 
snit,  which  are  primarily  payable  out  of  the  general  personalty,  even  pg^^g^g^' 
though  the  will  exonerates  the  personalty  from  "  the  costs  and  charges  of 
proving  the  will"  {Stringer  v.  Harper,  26  Be.  585).  But  "  testamentary 
and  legal  expenses"  may  include  the  costs  of  an  administration  suit 
( Coventry  v.  Coventry,  2  Dr.  &  S.  470).  And  where  a  testator  devised 
realty  in  trust  for  sale  to  pay  debts,  "  and  the  costs  and  charges  of  proving 
and  attending  the  execution  of  his  will  and  the  several  trusts  therein  con- 
tained," the  costs  of  an  administration  suit  were  held  to  be  charged  upon 
the  devised  estate  (Alsop  v.  Bell,  24  Be.  451).  See  also  Webb  v.  Be 
Beauvoisin  (31  Be.  573) ;  Gilbertson  v.  Gilbertson  (34  Be.  354). 

Where  a  suit  is  occasioned  by  a  difficulty  in  carrying  out  the  trusts  of  a 
will  of  realty  and  personalty  arising  with  regard  to  some  particular  part  of 
the  estate,  the  costs  are  payable  out  of  the  residuary  personalty,  even 
though  the  difficulty  arise  with  respect  to  realty  alone ;  but  where  the 
suit  is  for  the  general  administration  of  the  real  and  personal  estate,  and 
it  becomes  necessary  to  sell  the  real  estate,  the  costs  will  be  apportioned 
between  the  realty  and  personalty  (^Puxley  v.  Puxlcy,  1  N.  R.  509). 
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tion  of  my  said  trustees,  to  vary  the  investment  or  investments 
of  my  said  trust  moneys  for  any  other  or  otliers  of  the  descrip- 
tion contemplated  by  this  trust,  And  upon  further  trust  to 
permit  and  empower  my  said  wife  to  receive  the  annual  income 
of  my  said  trust  moneys,  or  the  stocks,  funds  and  securities 
whereon  the  same  shall  be  invested  as  aforesaid  (which  moneys, 
stocks,  funds  and  securities  are  hereinafter  referred  to  under 
the  denomination  of  "  the  said  trust  fund")  during  her  life,  if 
she  shall  so  long  continue  my  widow,  she  thereout  maintaining, 
educating  and  bringing  up  such  of  my  sons  as  shall,  for  the  time 
being,  be  under  the  age  of  twenty-one  years,  and  such  of  my 
daughters  as  shall,  for  the  time  being,  be  under  that  age,  not 
having  been  married,  in  a  manner  suitable  to  their  station  in 
life :  And  immediately  after  her  decease  or  future  marriage,  as 
to  as  well  the  capital  as  the  annual  income  of  the  said  trust  fund, 
In  trust  for  my  child,  if  only  one,  or  all  my  children,  if  more 
than  one,  who,  either  before  or  after  the  decease  or  future  mar- 
riage of  my  said  wife,  shall,  being  a  son  or  sons,  attain  the  age 
of  twenty-one  years,  or,  being  a  daughter  or  daughters,  attain 
that  age  or  be  married,  and,  if  more  than  one,  to  take  in  equal 
shares  (y):  But  I  declare  that  if  such  child  or  children,  or  any 
of  them,  shall  be  a  daughter  or  daughters,  then  [one  moiety  of] 
the  said  trust  fund,  or  [of]  the  share  thereof  to  which  such 
daughter,  or  each  of  such  daughters,  shall  become  entitled,  shall 
be  held  by  my  said  trustees  upon  the  trusts  following  ;  namely 
Upon  trust,  with  the  consent  in  writing  of  my  daughter 
entitled  thereto,  and  after  her  decease,  in  the  discretion  of  my 
said  trustees,  to  convert  the  same  into  money,  and  invest  the 
moneys  to  arise  therefrom  in  or  upon  any  of  such  securities  as 
(and  not  any  other  than)  are  hereinbefore  authorized,  and  from 
time  to  time,  with  the  like  consent  or  in  the  like  discretion,  to 
vary  the  investment  or  investments  for  any  other  or  others  ^of 
the  same  description :  And  upon  further  trust  to  pay  the  annual 


(2/)  If  this  form  of  trust  be  adopted,  the  substitutionary  clause  {ante, 
p.  292,  and  post,  p.  474)  will  be  necessary  to  entitle  the  issue  of  any  child 
of  testator  dying  in  his  lifetime  to  paiticipate  ( see  ante,  pp.  56,  58,  294, 
295).  The  clause,  ante,  p.  354,  and  post,  p.  479,  is  framed  so  as  to  in- 
clude the  issue  of  children  dying  in  testator's  lifetime,  or  before  the  period 
of  distribution,  and  will  be  found  useful  in  the  majority  of  cases. 
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income  of  the  same  moneys,  or  the  securities  whereon  the  same 
shall  be  invested  as  last  aforesaid  (which  moneys  and  securities 
are  heveinafter  referred  to  under  the  denomination  of  "the  said 
settled  fund"),  as  and  when  the  same  shall,  from  time  to  time, 
become  actually  receiyable,  into  the  proper  hands  of  my  same 
daughter,  for  her  separate  use,  free  from  marital  control,  with- 
out power  of  anticipation,  as  a  strictly  personal  and  inalienable 
])rovision,  during  her  life,  unless  and  until  she,  being  discovert, 
.shall  do  or  suffer  any  act,  matter  or  thing,  whereby,  notwith- 
standing the  restriction  on  anticipation  hereinbefore  imposed, 
the  same  income,  or  any  part  thereof,  shall,  either  voluntarily  or 
involuntarily,  be  aliened  or  incumbered,  for  which  annual  income 
the  receipts  of  my  said  daughter  shall  alone  be  discharges  to  my 
said  trustees :  But  if  she,  being  discovert,  shall  do  or  suifer 
any  such  act,  matter  or  thing  as  aforesaid,  then,  immediately 
after  the  doing  or  suffering  thereof,  as  to  the  annual  income  of 
the  said  settled  fund  to  accrue  during  the  remainder  of  her  life, 
Upon  such  trust  or  trusts,  and  subject  to  such  restrictions  and 
declarations,  in  favour  or  for  the  benefit  of  my  same  daughter, 
as  my  said  trustees  shall,  by  any  deed  or  deeds,  to  be  made 
with  or  without  power  of  revocation  and  new  appointment, 
appoint :  And  in  default  of  such  appointment,  and  subject  to 
any  partial  appointment,  to  pay  or  apply  the  same  in  such 
manner  as  the  same  would,  by  virtue  of  the  trusts  hereinafter 
contained,  be  payable  or  applicable  if  my  same  daughter  were 
actually  dead :  [or.  Upon  trust  (z)  to  pay  the  annual  income  [Another 
of  &c.,  as  and  when  the  same  shall,  from  time  to  time,  become  ' 

actually  receivable,  into  the  proper  hands  of  my  same  daughter, 
during  her  life,  for  her  separate  use,  free  from  the  control  of 
any  husband  to  whom  she  may  be  married,  without  power  of 
alienation  or  anticipation,  as  a  strictly  personal  provision,  for 
which  annual  income  her  receipts  shall  alone  be  sufficient 
discharges  to  my  said  trustees.]  And  immediately  after  the 
decease  of  my  same  daughter,  as  to  as  well  the  capital  of  the 
said  settled  fund  as  the  annual  income  thenceforth  to  accrue 

due  for  the  same.  In  trust  for  all  or  any  one  or  more  ex children 

clusively   of   the   children    and    remoter   issue   of   my   same  f^ue"^" 
daughter  (such  remoter  issue  being  born  in  her  lifetime),  in  shelhaiial^. 
such   proportions,    for   such   interests,   and  generally  in  such  ^°^'^^' 


(2)  This  trtist  will  not  prevent  an  assignment  during  discoverture. 
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— hotchpot ; 


— in  default, 
for  children 
equally; 


—if  no  child, 


— as  daughter 
shall  by  will 
appoint ; 


— daughter's 
next  of  kin. 


Daughter 
empowered 
to  appoint  a 
life-interest 
to  a  husband. 


Maintenance 
of  testator's 
children ; 


manner  as  she,  ■whether  covert  or  sole,  shall  from  time  to  time 
by  deed,  with  or  without  power  of  revocation  and  new  appoint- 
ment, or  by  her  will,  appoint;  But  no  child,  in  whose  .favour 
or  in  favour  of  whose  issue  an  appointment  shall  be  made,  shall 
participate  under  the  trust  next  hereinafter  contained  in  the 
unappointed  portion  of  the  said  settled  fund,  without  bringing 
the  benefit  of  such  appointment  into  hotchpot  (a):  And  in 
default  of  appointment,  and  subject  to  any  partial  appointment, 
In  trust  for  the  child,  if  only  one,  or  all  the  children,  if  more 
than  one,  of  my  same  daughter,  who,  either  before  or  after  her 
decease,  shall,  being  a  son  or  sons,  attain  the  age  of  twenty-one 
years,  or,  being  a  daughter  or  daughters,  attain  that  age  or 
be  married,  such  childi'en,  if  more  than  one,  to  take  in  equal 
shares  ;  But  if  there  shall  not  be  any  child  of  my  same  daughter, 
who,  being  a  son,  shall  attain  the  age  of  twenty -one  years,  or,being 
a  daughter,  shall  attain  that  age  or  be  married,  then  In  trust  for 
such  persons,  for  such  interests,  and  generallj^  in  such  manner  in 
all  respects,  as  my  same  daughter,  whether  covert  or  sole,  shall  by 
will  appoint ;  And  in  default  of  appointment,  and  subject  to  any 
partial  appointment.  In  trust  for  the  person  or  persons  who,  at 
the  decease  of  my  same  daughter,  shall  be  of  her  blood  and  of 
kin  to  her,  and  who,  under  the  statutes  for  the  distribution  of 
intestates'  effects,  would  be  entitled  to  her  personal  estate  if  she 
were  dead,  a  spinster,  domiciled  in  England,  and  intestate,  such 
persons,  if  more  than  one,  to  take  in  the  proportions  prescribed 
by  the  same  statutes.  And  I  empower  my  same  daughter 
(notwithstanding  the  trusts  herein  contained,  subsequently  to 
the  trust  in  her  own  favour),  by  deed,  executed  either  after  or 
in  contemplation  of  her  marriage,  or  by  will,  to  appoint  the 
annual  income,  to  accrue  due  after  her  decease,  of  the  said 
settled  fund,  or  any  part  of  such  income,  to  and  for  the  life  of 
any  husband  of  my  same  daughter  who  shall  survive  her.  I 
empower  my  said  trustees,  during  the  minority  of  each  child 
of  mine,  to  apply  such  part  as  they  shall  think  fit  of  the  annual 
income  of  the  fund  or  share  to  which  such  child  shall  be  en- 
titled or  contingently  entitled  in  possession,  in  or  towards  the 


Hotchpot.  (a)  As  to  Hotchpot,  see  Co.  Litt.  177  a ;  22  &  23  Car.  2,  c.  10,  s.  5 ; 

2  Bl.  Comm.,  16th  Ed,  p.  190 ;  Mticker  v.  Scholefield,  1  H.  &  M.  36 ; 
Maclaren  v.  Stainton,  7  Jur.,  N.  S.  691 ;  3  Dav.  Conv.  pp.  124—126,  555  ; 
4  Dav.  Conv.  by  Waley,  176,  177,  195. 
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maintenance  and  education,  or  otherwise  for  the  benefit,  of  the 
same  child ;  and  I  direct  them  to  accumulate,  by  investments 
pursuant  to  the  trust  for  investment  hereinbefore  contained,  the 
unapplied  surplus,  if  any,  of  such  income,  and  declare  that  the 
accumulations  thereof  shall  be  liable  to  be  in  like  manner 
applied,  but,  subject  to  such  liability,  shall  be  added,  as  capital, 
to  the  fund  or  share  whence  the  same  shall  have  arisen.     I  — a^vance- 

.  ,        ,  .  .   .         ment  of  tes- 

ALSO  EMPOWER  my  said  trustees,  with  the  consent  in  writing  tutor's  chu- 
of  my  said  wife  during  her  widowhood,  and  after  her  decease  spectWe  of 
or  marriage,  in  their  discretion,  and  notwithstanding  any  of  the  ™*°°"  ^' 
trusts  hereinbefore  declared  of  the  said  trust  fund,  to  apply 
any  part  or  parts,  not  exceeding  in  the  whole  one  moiety  [or, 
one  third  part,  or,  not  exceeding  in  the  whole  the  amount  or 

value  of  £ sterling],  of  the  capital  of  the  fund  or  share 

to  which  each  or  any  child  of  mine  shall  be  entitled  or  con- 
tingently entitled,  in  or  towards  the  advancement  in  life  or 
otherwise  for  the  benefit  of  the  same  child,  whether  such  child 
shall  be  a  son  or  daughter,  or  shall  be  under  the  age  of  twenty- 
one  years  or  not.     I  also  empower  my  said  trustees  to  apply  all  — mainte- 

•^  .  „  nance  of 

or  any  part  of  the  annual  income  of  the  share  or  shares  to  which  daughter's 
each  or  any  infant  child  or  issue  {h)  of  each  or  any  daughter  of 
mine  shall  be  entitled  or  contingently  entitled  in  possession, 
by  virtue  of  any  appointment  or  appointments,  or  otherwise 
under  the  trusts  aforesaid  (unless  such  appointment  or  appoint- 
ments shall  otherwise  direct),  in  or  towards  the  maintenance 
and  education  or  otherwise  for  the  benefit  of  such  child  or 
issue  [or  at  the  option  of  my  said  trustees  to  pay  the  same  to 
the  parent  or  guardian  of  the  infant,  to  be  so  applied,  but  for 
the  application  whereof  by  such  parent  or  guardian  my  said 
trustees  shall  not  be  responsible]  ;  and  I  direct  my  said  trus- 
tees to  accumulate,  by  such  investments  as  aforesaid,  the 
unapplied  surplus,  if  any,  of  such  income,  and  declare  that 
the  accumulations  thereof  shall  be  liable  to  be  in  like  man- 


(Z>)  These  powers  of  maintenance  and  advancement  are  sometimes 
omitted  on  the  supposition  that  they  will  be  inserted  in  the  instrument  of 
appointment.  The  insertion  of  the  powers  in  the  will  provides  not  only 
for  the  case,  which  is  of  frequent  occurrence,  of  the  instrument  of  appoint- 
ment containing  no  such  powers,  but  also  for  the  case  of  there  being  no 
appointment. 
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• — advance- 
ment of 
daughter's 
issue  irre- 
spective of 
minority. 


Substitution 
of  grand- 
children for 
children  of 
testator  pre- 
deceasing 
tilm. 


On  failure  of 

previous 

trusts; 


— !is  tes- 
tator's wife 
fihiill  by  will 
iip])oint ; 
— for  '  C's- 
tii tor's  next 
of  kin. 


ner  applied,  but,  subject  to  such  liability,  shall  be  added, 
as  capital,  to  the  share  or  respective  shares  whence  the  same 
shall  have  arisen.  I  also  empower  my  said  trustees,  with 
the  consent  in  writing  of  my  said  wife  during  her  widow- 
hood, and  after  her  decease  or  mari'iage,  in  their  discretion,  to 
apply  any  part  or  parts,  not  exceeding  one  moiety  of  the  capital 
of  the  share  to  which  each  or  any  child  or  issue,  whether  under 
the  age  of  twenty-one  years  or  not,  of  each  or  any  daughter  of 
mine  shall  be  entitled  or  contingently  entitled  by  virtue  of  any 
appointment  or  appointments  or  otherwise  under  the  trusts 
aforesaid  (unless  otherwise  directed  as  aforesaid),  in  or  towards 
the  advancement  in  life  or  otherwise  for  the  benefit  of  such 
child  or  issue ;  but  no  such  application  as  last  aforesaid  shall 
be  made  during  the  life  of  my  same  daughter  without  her 
previous  consent  in  writing,  nor,  after  her  decease,  to  the  pre- 
judice of  the  life  interest  of  any  husband,  in  whose  favour  an 
appointment  shall  have  been  made  by  her  under  the  power  for 
that  purpose  hereinbefore  contained,  without  his  like  consent. 
I  declare  that  if  any  son  or  daughter  of  mine  shall  die  in  my 
lifetime,  and  any  child  or  children  of  such  son  or  daughter 
shall  be  living  at  my  decease,  then  the  said  trust  fund,  or  the 
share  thereof  to  which  the  son  or  each  son  so  dying  would,  if 
living  at  my  decease,  and  if  then  of  the  age  of  twenty-one 
years,  or  to  which  the  daughter  or  each  daughter  so  dying 
would,  if  living  at  my  decease,  have  been  entitled  under  the 
trusts  aforesaid,  shall  be  held  by  my  said  trustees  upon  such 
trusts,  and  subject  to  such  provisions  in  favour  of  the  child  or 
children  of  such  son  or  daughter  respectively,  as  the  same 
would  have  been  held,  if,  as  regards  a  son  so  dying,  such  sou 
were  a  daughter,  and  had  died  immediately  after  my  decease, 
or,  as  regards  a  daughter  so  dying,  such  daughter  had  died 
immediately  after  my  decease ;  But  in  case  no  child  or  other 
issue  of  mine  shall  acquire  an  absolutely  vested  interest  in  the 
said  trust  fund  by  virtue  of  my  will,  then,  as  to  the  same  trust 
fund,  In  trust  for  such  persons,  for  such  interests,  and  gene- 
rally in  such  manner  as  my  said  wife,  she  continuing  my  widow 
at  her  decease,  shall  by  her  will  appoint ;  And  in  default  of 
such  appointment,  and  subject  to  any  partial  appointment,  In 
TRUST  for  the  person  or  persons  who,  at  the  decease  or  futui'c 
marriage  of  my  said  wife,  shall  be  of  my  blood  and  of  kin  tQ 
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me,  and  who,  under  the  statutes  for  the  distribution  of  the 
personal  effects  of  intestates,  would  be  entitled  to  my  personal 
estate,  if  I  were  to  die  immediately  after  the  decease  or 
marriage  of  my  said  widow  intestate  and  domiciled  in  England, 
such  persons,  if  more  than  one,  to  take  in  the  proportions  pre- 
scribed by  the  same  statutes. 

I  DEVISE  and  bequeath  all  hereditaments  whatsoever  of  or  Kesiduary 
to  which  I  shall  be  seised  or  entitled  at  my  decease  not  other-  bequest. 
wise  herein  disposed  of.  And  also  all  leasehold  tenements,  sums 
of  money  (c),  and  other  personal  estate  to  which  I  shall  be 
entitled  at  my  decease  not  herein  otherwise  disposed  of,  unto 
and  to  the  use  of  my  said  trustees  [names'],  their  heirs,  exe- 
cutors, administrators  and  assigns ;   As  to  any  hereditaments  As  to  trust 
vested  in  me  upon  any  trusts,  or  by  way  of  mortgage,  or  estates  sifb-*'^ 
subject  to  any  contract  for  the  sale  thereof.  Upon  trust  to  iquiues.  ** 
dispose  thereof,  pursuant  to  the  equities  affecting  the  same  re- 
spectively, And  as  to  all  other  the  real  and  personal  estate  As  to  an 
lastly  hereinbefore  devised  and  bequeathed,  which  are  together  and  personal 
hereinafter  referred  to  as  "  the  said  residuary  trust  premises,"  '^^    *'' 
Upon  trust,  by  and  out  of  the  rents,  interest  and  other  annual  -upon trust; 
proceeds  thereof,  or  by  exercising  the  powers  to  sell  and  mort- 
gage hereinafter  contained,  or  either  of  them,  as  my  trustees 

(c)  In  the  absence  of  any  other  bequest  of  residuary  personalty,  a  bequest  Bequest  of 
of  "  money  that  may  remain  after  the  payment  of  my  debts,"  includes  the     ™°"^^- 
general  residue  of  personalty  ;  and  such  a  bequest  of  "  money"  has  been  held 
to  pass  the  testator's  reversionaiy  interest  in  a  sum  charged  on  real  estate 
(Stocks  v.  Barri,  Joh.  54).     And  see  Montagu  v.  Sandwich  (33  Be.  324). 

A  bequest  of  "  ready  money"  includes  not  only  cash  in  the  house,  but  "  Ready 
cash  at  a  banker's  upon  an  ordinary  account  current  (^Parker  v.  Marcliant,  ™on«y- 
1  Ph.  356),  or  in  a  savings-bank,  such  money  being  payable  on  demand,  or 
the  required  notice  to  pay  having  been  given  and  the  time  expired  before 
the  testator's  death  {Re  Powell's  IVvst,  Joh.  49).      But  a  bequest  of 
"  ready  money"  does  not  include  promissory  notes  or  notes  of  hand  (lb.). 

But  for  the  construction  of  bequests  of  this  kind,  where  the  question  is 
as  to  what  is  included  in  some  general  popular  term  or  description,  it  seema 
impossible  to  lay  down  any  rule ;  the  intention  of  the  testator  must  be 
gathered  from  the  whole  instrument.  Accordingly,  in  Langdale  v.  Whit- 
field (4  K.  &  J.  426),  the  word  "moneys"  in  a  codicil  was  held  to 
comprise  not  only  money  in  hand  but  moneys  due  upon  securities  or  other- 
wise ;  and  this,  notwithstanding  express  mention  was  made  in  the  will  of 
"  moneys  and  securities  for  money." 
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—  to  pay- 
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— to  repair 
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— to  insure 
from  Are ; 

— to  pay 
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— to  pay  wife 
annuity  of 
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— to  be  paid 
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— subject  as 
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— upon  trust 
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shall  in  their  absolute  discretion  think  proper,  to  pay  my  funeral 
and  testamentary  expenses,  and  my  debts  (other  than  the  mort- 
gage and  other  debts  hereinbefore  expressly  provided  for),  and 
also  to  pay  the  legacies  hereinbefore  given,  and  any  other 
legacies  I  shall  hereafter  bequeath,  free  from  legacy  duty  and 
without  deduction,  and  also  to  pay  such  sums  of  money  as  my 
trustees  shall  think  proper  to  expend  in  altering  or  improving 
any  of  the  said  trust  premises,  or  in  completing  any  messuage  or 
other  building  on  the  said  ti*ust  premises  that  shallbe  in  course 
of  erection  at  the  time  of  my  decease,  or  in  insuring  any 
buildings  against  loss  or  damage  by  fire,  if  my  trustees  shall 
think  proper  to  insure  the  same ;  and  also  to  pay  all  succession 
and  legacy  duties  that  shall  be  payable  by  reason  or  in  conse- 
quence of  any  devise  or  bequest  herein  contained,  and  also  to 
pay  all  costs,  charges  and  expenses  that  my  trustees  shall  incur 
in  carrying  into  effect  any  of  the  trusts  or  purposes  of  this  my 
vrill,  so  far  as  the  same  relate  to  or  comprise  the  said  residuary 
trust  premises:  And  subject  andvpithout  prejudice  to  the  trusts 
aforesaid.  Upon  trust  to  pay  unto  my  said  wife  an  annuity  of 
£300  during  her  life,  but  in  case  my  said  wife  shall  marry 
again,  then  the  said  annuity  of  £300  shall  be  reduced  to  an 
annuity  of  £100,  and  shall  be  for  her  sole  and  separate  use, 
free  from  marital  control,  and  without  power  to  anticipate  the 
growing  payments  thereof.  And  I  direct  that  the  said  annuity 
of  £300  or  £100,  as  the  case  may  require,  shall  be  paid,  without 
deduction,  by  equal  quarterly  payments  in  every  year,  together 
with  a  proportionate  part  for  a  period  of  less  than  three  calendar 
months  down  to  and  including  the  day  of  cesser  of  the  said 
annuity  or  substituted  annuity,  the  first  payment  of  the  said 
annuity  of  £300  to  be  made  on  the  expiration  of  three  calendar 
months  next  after  my  decease,  and  the  first  payment  of  the  said 
annuity  of  £100  to  be  made  on  the  expiration  of  three  calendar 
months  next  after  the  marriage  of  my  said  wife  as  aforesaid,  if 
she  shall  be  living  at  the  respective  periods  aforesaid :  And  as 
to  the  said  residuary  trust  premises,  subject  and  without  pre- 
judice to  the  trusts  aforesaid.  Upon  trust  for  my  child,  if 
only  one,  or  all  my  children,  if  more  than  one,  who,  either 
before  or  after  my  decease,  being  a  son  or  sons,  shall  attain 
the  age  of  twenty-one  years,  or,  being  a  daughter  or  daugh- 
ters,   shall   attain   that  age,    or   be   previously   married   with 
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the  consent  of  her  or  their  guardians  for  the  time  being,  and  if 

more  than  one  as  tenants  in  common,  but  not  in  equal  shares,  —in  unequal 

'■  '    shares. 

it  being  my  intention  that  the  share  of  each  of  my  sons  who 
shall  attain  a  vested  interest  under  the  trust  last  aforesaid  shall 
be  to  the  share  of  each  of  my  daughters  who  shall  attain  a 
vested  interest  under  the  same  trust  in  the  proportion  of  three 
to  two.  And  in  case  I  shall  have  only  one  child  who  shall 
attain  a  vested  interest  under  the  trust  last  aforesaid,  then  the 
said  residuary  trust  premises  shall  be  wholly  held  in  trust  for 
such  one  child  absolutely.  I  empower  my  trustees,  if  they  in  Discretion  to 
their  absolute  discretion  shall  think  proper,  to  postpone  the  division. 
ultimate  division  of  the  said  residuary  trust  premises  until  the 
day  of ,  18 — ,  \^or,  for  any  term  not  exceeding  twenty- 
one  years  from  my  decease],  with  power  for  them  to  advance  Advance- 

,  ment  of  a 

and  pay  to  each  of  my  sons,  after  he  shall  have  attained  a  vested  gross  sum. 

interest  in  the  said  residuary  trust  premises  under  the  trust 

last  aforesaid,  from  time  to  time,  or  at  any  time,  any  sum  or 

sums  of  money  not  exceeding  together  the  sum  of  £ ,  in 

part  satisfaction  of  his  ultimate  share ;  and  also  to  pay  to  each 

of  my  daughters,  after  she  shall  have  attained  a  vested  interest 

under  the  trust  last  aforesaid,  from  time  to  time,  or  at  any 

time,  any  sum  or  sums  of  money  not  exceeding  together  the 

sum  of  £ ,  in  part  satisfaction  of  her  ultimate  share.    I  em-  Mainte- 
nance. 
power  my  trustees  to  apply  the  whole  or  any  part  of  the  annual 

income  of  the  share  to  which  for  the  time  being  each  or  any 
infant  legatee  would,  if  of  the  age  of  twenty-one  years,  be 
absolutely  entitled  in  possession,  of  and  in  the  said  residuary 
trust  premises,  for  or  towards  the  maintenance  or  education,  or 
otherwise  for  the  benefit  of  such  legatee  during  minority,  or  at 
the  option  of  my  trustees  to  pay  the  same  to  the  parent  or 
guardian  of  such  legatee,  to  be  so  applied,  and  neither  my  trus- 
tees nor  such  parent  or  guardian  shall  be  under  any  liability  to 
account  for  the  same ;  and  the  unapplied  income  (if  any)  shall  Accumuia- 
be  accumulated  either  in  the  hands  of  a  banker  or  otherwise  as 
my  trustees  shall  think  proper,  and  the  accumulations  shall  be 
liable  to  be  applied  in  manner  aforesaid,  and  subject  to  such 
liability  shall  be  deemed  accretions  to  the  capital  or   share  Advance- 

,  ,  .  T  1     meat. 

whence  the  same  mcome  arose.  1  empower  my  trustees,  and, 
if  deemed  expedient,  by  exercising  the  powers  to  sell  and 
mortgage  hereinafter  contained,  or  either  of  them,  to  raise,  ad- 
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vance  and  apply  any  suna  or  sums  of  money  not  exceeding  to- 
gether the  fair  and  reasonable  value  of  one  moiety  of  the  ex- 
pectant share  for  the  time  being  of  any  child  of  and  in  the  said 
residuary  trust  premises,  either  in  possession  or  reversion,  for 
the  placing  him  or  her  in  any  profession,  business,  or  employ- 
ment, or  for  his  or  her  instruction  therein,  or  on  his  or  her 
marriage,  or  to  pay  any  debts  or  sums  of  money  claimed  to 
be  due  from  him  or  her,  or  otherwise  for  his  or  her  benefit 
or  advancement  in  the  world,  and  that  whether  such  child 
shall  then  have  attained  a  vested  interest  in  his  or  her  share 
or  not,  but  so  that  if  the  child  be  entitled  in  reversion  such 
advance  shall  not  be  made  without  the  consent  in  writing  of 
the  previous  taker,  who,  though  a  female,  shall  be  competent 
notwithstanding  coverture,  to  consent. 

Heir-looms;  And  I  DIRECT  that  all  my  plate,  pictures,  books,  linen  and 
furniture,  which,  at  the  time  of  my  decease,  shall  be  in  or  about 

my  said  house  at ,  shall  be  deemed  heir-looms,  and  go  along 

with  my  said  house  at to  the  person  or  persons  who  under 

the  limitations  hereinbefore  contained  shall  for  the  time  being 

—exonerated  be  entitled  to  the  same ;  and  for  that  purpose  I  exempt  the 

from  testa-  .ii  •  iii-  in-  n  i 

tor's  debts;  Said  plate,  picturcs,  books,  linen  and  lurniture  irom  the  pay- 
— but  subject  mcut  of  my  debts  and  legacies ;  But  I  declare  that  such 
limitation       hoir-looms  shall  be  subject  to  an  executory  limitation  over,  on 


over. 


the  death  of  any  tenant  in  tail  by  purchase  of  the  said  house 
under  the  age  of  twenty-one  years  without  leaving  issue  in  tail 
living  at  his  or  her  death,  to  or  in  favour  of  the  person  or 
persons  entitled  under  the  subsequent  limitations,  according  to 
the  tenour  of  such  limitations. 

Personal  I  GIVE  all  the  plate,  library  of  books,  book -cases,  manuscripts, 

chattels  in         /.  i  ,  «  ,      .  .      .  ,  . 

strict  settle-  iramcd  and  uniramed  pictures,  paintings,  drawings,  prints,  en- 
looms.  wiiere  gravings,  brouzcs,  medals,  sculptures  and  statuary  of  which  I 
reaustate!  shall  die  possessed  to  [^trustees^  their  executors,  administrators 
and  assigns.  Upon  trust,  during  the  life  of  my  said  wife,  to 
permit  the  same  to  be  enjoyed  by  her.  And  from  and  after  her 
death.  Upon  such  trusts  as  shall,  as  nearly  as  the  rules  of 
law  and  equity  will  permit,  correspond  with  limitations  of  free- 
hold estate,  to  the  effect  following  (that  is  to  say).  To  the  use 
of  my  eldest  son  during  his  life,  with  remainder  to  the  use  of 
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his  first  and  other  sons  successively,  according  to  priority  of 
birth,  in  tail  male,  With  remainder  to  like  uses  in  favour 
of  my  second  and  every  other  son  successively,  according  to 
priority  of  birth,  and  their  respective  first  and  other  sons 
successively,  for  life  and  in  tail  male  respectively  ;  With  re- 
mainder to  the  first  and  other  sons  of  my  first  son  successively,  * 
according  to  priority  of  birth,  in  tail.  With  remainder  to  the 
use  of  the  first  and  other  sons  successively,  according  to  priority 
of  birth,  of  my  second  and  other  sons  successively  as  aforesaid, 
in  tail,  with  remainder  To  the  use  of  the  daughter  or  daughters 
of  my  first  son,  in  tail,  and  if  more  than  one  as  tenants  in  com- 
mon, with  cross-remainders  in  tail  between  them,  With  re-  • 
mainder  to  like  uses  in  tail,  in  favour  of  the  daughter  or  daugh- 
ters of  my  second  and  other  sons  successively  as  aforesaid, 
With  remainder  To  the  use  of  my  first  and  other  sons  suc- 
cessively, according  to  priority  of  birth,  in  tail,  With  re- 
mainder To  THE  USE  of  my  daughter  or  daughters  in  tail,  and 
if  more  than  one  as  tenants  in  common,  with  cross-remainders 
in  tail  between  them,  With  remainder  To  the  use  of  my  own 
riffht  heirs:  But  I  declare  that  the  chattels  lastly  hereinbefore  Executory 

®  _  ...  limitation 

bequeathed  shall  be  subiect  to  an  executory  limitation  over,  on  over  on  death 

^  ''  •  1  1  •  under  21  and 

the  death,  under  the  age  of  twenty-one  years  without  leaving  without  issue 
issue  in  tail  living  at  his  or  her  death,  of  any  person  who,  tenant  in  tail 
under  the  limitations  aforesaid  of  real  estate,  would  be  tenant 
in  tail  thereof  by  purchase,  to  or  in  favour  of  the  person  or 
persons  who  would  as  aforesaid  be  entitled  under  the  sub- 
sequent limitations,  according  to  the  tenour  of  the  same  limi- 
tations. 

And  (subject  as  aforesaid)  as  to  the  capital  and  income  of  the  Trust  for 
said  trust  fund.  Upon  trust  for  such  of  my  children  living  at  for  the  issue 
my  decease,  and  such  of  the  issue  then  living  of  any  child  or  fuch  cwidren 
children  of  mine  dying  in  my  lifetime,  as  either  before  or  after  t^^"  * 
my  decease  shall,  being  males,  attain  the  age  of  twenty-one 
years,  or,  being  females,  attain  that  age  or  be  married,  as  ten- 
ants in  common,  in  a  course  of  distribution  according  to  the 
stocks,  the  issue  of  deceased  children  of  mine  taking  by  substi- 
tution, as  tenants  in  common,  the  shares  only  which  their  re- 
spective parents  would,  if  living  at  my  decease,  have  taken. 
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Trust  of  re-  IJPON  TRUST  for  the  absolute  use  and  benefit  of  the  first 
sonai  estate,  person,  being  of  the  age  of  twenty-one  years,  who  shall,  by 
lated  specific  virtue  of  my  will,  become  entitled,  whether  as  tenant  for  life, 
or  as  tenant  in  tail  [male]  by  purchase,  to  the  actual  posses- 
sion, or  to  the  receipt  of  the  rents  and  profits  of  my  settled 
estate  [or,  the  hereditaments  hereinbefore  devised  in  strict  set- 
tlement]. 


Ifame  and 
arms  clause. 


Provided  always  and  I  hereby  direct  and  declare  that  the 
said  James  C.  shall,  within  six  calendar  months  next  after  my 
decease  and  his  having  actually  entered  into  and  taken  posses- 
sion of  the  said  freehold  manors,  hereditaments  and  premises, 
and  the  said  leasehold  premises  hereinbefore  described  to  be 
situate  in  the  county  of  D.,  or  either  of  them,  or  any  part 
thereof  respectively,  take  upon  himself  the  surname  of  S.  only, 
and  shall  thenceforth  style  and  write  himself  in  all  letters,  deeds 
and  instruments,  and  upon  all  occasions  whatsoever,  by  that 
surname  alone ;  And  shall  also  use  and  bear  the  arms  of  S., 
quartered  as  the  same  are  now  quartered,  used  and  borne  by 

.     And  if  the  said  James  C.  shall  refuse  or  fail  to  assume, 

quarter,  use  and  bear  such  surname  and  arms  within  the  period 
hereinbefore  limited  for  that  purpose,  or  if  the  said  James  C, 
after  having  assumed,  quartered,  used  or  borne  the  said  sur- 
name and  arms,  shall  afterwards  discontinue  to  bear,  use  and 
quarter  the  said  surname  and  arms,  any  or  either  of  them,  for 
the  space  of  six  calendar  months.  Then  and  in  any  such  case 
the  estate  and  interest  hereby  devised  and  bequeathed  to  the 
said  James  C,  his  heirs,  executors,  administrators  and  assigns 
respectively,  in  the  said  freehold  and  leasehold  premises,  shall 
cease ;  And  the  said  freehold  and  leasehold  premises  shall 
thereupon  go  to  and  become  vested  in  the  said  John  C,  his 
heirs,  executors,  administrators  and  assigns  respectively,  but 
upon  and  subject  to  a  condition  or  proviso,  similar,  so  far  as 
circumstances  will  permit,  to  that  which  is  hereby  attached  to 
the  last-mentioned  devise  and  bequest  in  favour  of  the  said 
James  C-,  his  heirs,  executors,  administrators  and  assigns  re- 
spectively. And  if  the  said  John  C.  shall  also  refuse  or  fail  to 
assume,  quarter,  use  and  bear  such  surname  and  arms  within 
the  pei'iod  by  the  last-mentioned  condition  or  proviso  limited 
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for  that  purpose ;  or  if  the  said  John  C,  after  having  assumed,  Kame  and 
quartered,  used  or  borne  the  said  surname  and  arms,  shall  after- 
wards discontinue  to  bear,  use  and  quarter  the  said  surname  and 
arms,  any  or  either  of  them,  for  the  space  of  six  calendar  months, 
then  and  in  any  such  case  I  direct  and  declare  that  the  same 
freehold  and  leasehold  premises  shall  go  to  and  become  vested 
in  my  nephew,  William  C,  his  heirs,  executors,  administrators 
and  assigns  respectively,  for  his  and  their  own  absolute  use  and 
benefit. 


Provided  always  that  if  the  second  or  any  other  [younger]  shifting 

son  of  the  said ,  or  any  issue  male  of  such  second  or  other 

[younger]  son,  shall  become  entitled  to  the  family  estate  of , 

and  any  younger  son  of  the  said ,  or  any  issue  male  of  his 

body,  entitled  or  inheritable  under  the  aforesaid  limitations  or 
proviso,  shall  be  then  living,  then  and  in  such  case  and  so  often 
as  the  same  shall  happen,  the  uses  originally,  or  by  virtue  of 
the  last  proviso,  limited  to  the  son  who  or  whose  issue  shall  so 
become  entitled  as  aforesaid,  shall  cease  (d) :  But  my  will  is, 
that  if,  by  virtue  of  such  proviso,  the  said  hereditaments  shall 

have  shifted  from  any  younger  son  of  the  said ,  or  from  his 

issue  male,  and  there  shall  afterwards  be  a  failure  of  issue  male 

of  all  the  sons  of  the  said ,  younger  than  the  son  from  whom 

or  from  whose  issue  male  the  same  shall  have  so  shifted  as  afore- 
said, Then  and  in  that  case  the  same  hereditaments  and  pre- 
mises shall  return,  be  and  remain  To  the  uses  and  be  held 
in  the  manner  to  and  in  which  the  same  would  have  gone  and 
been  held  if  the  proviso  for  shifting  the  same  had  not  been 
inserted  in  this  my  will. 


(<?)  See,  as  to  shifting  clauses,  3IicMethwait  v.  MiMethwait  (4  C.  B.,  shifting 
N.  S.  790) ;  Biddulph  v.  Lees  (E.  B.  &  E.  289) ;  Turton  v.  Lamharde  *=^"^- 
(1  D.  F.  &  J.  495) ;  Walmesley  v.  Gerard  (29  Be.  321).  The  operation 
of  such  a  clause  in  a  will  is  simply  to  accelerate  the  next  remainder,  and 
the  person  from  whom  the  estate  shifts  is  not  deemed  to  be  dead  without 
issue,  but  he  and  his  issue  may  take  the  estate  under  a  subsequent  limi- 
tation (  Oardiner  t.  Jellicoe,  12  C.  B.,  N.  S.  568  ;  on  appeal,  13  W.  R. 
528).  See  also  D'Eyncourt  v.  Gregory  (34  Be.  36);  Kenlis  v.  Bective 
(ib.  587)  ;  Bagot  v.  Legge  (4  N.  R.  492). 
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Power  to 
lease. 


with  or  with- 
out fines  and 
premiums. 


Fines  to 
be  treated  as 
capital. 


I  EMPOWER  my  said  wife,  as  to  the  property  hereinbefore 
devised  to  her  during  her  life,  and  my  said  wife,  her  heirs,  exe- 
cutors, administrators  and  assigns,  as  to  the  property  [^real  and 
leasehold']  for  the  time  being  vested  in  her  or  them  under  the 
devise  hereinbefore  contained,  in  case  of  my  son's  death  in  my 
lifetime,  and  during  the  minority  of  any  of  my  son's  children, 
to  demise  all  or  any  part  of  such  property  respectively,  for  such 
terms,  at  such  rents,  and  either  with  or  without  taking  fines  or 
premiums,  and  generally  in  such  manner  as  my  wife,  her  heirs, 
executors,  administrators  or  assigns,  shall  think  proper,  and  to 
accept  surrenders  of  existing  or  future  leases  of  all  or  any  part 
of  such  property,  upon  such  terms  as  she  or  they  may  deem 
advisable ;  but  any  fine  payable  on  any  such  demise  shall  be 
treated  as  capital  and  not  as  income,  and  invested  accordingly. 


Power  to 
trustees  to 
lease  real 
estate  subject 
to  wife's 
right  to 
occupy  part. 


Annual  In- 
come of  real 
and  personal 
estate  till 
sale,  and  of 
trade, to  be 
applied  in 
the  same  way 
as  Income  of 
trust  fund. 


I  EMPOWER  my  trustees  (e),  until  the  sale  of  my  real  estate 
(but  without  prejudice  to  the  directions  hereinbefore  contained 
as  to  the  occupation  by  my  said  wife  of  part  of  my  estates  at 

),  to  let  the  same,  or  any  part  or  parts  thereof,  from  year 

to  year,  or  for  any  term  or  terms  of  years  in  possession,  at  the 
best  rent  or  rents,  without  taking  any  fine  or  premium,  subject 
to  such  covenants  and  conditions  as  they  shall  think  reasonable  : 
And  I  DIRECT  that  the  rents,  interest,  dividends  and  yearly 
produce  of  my  real  estate  and  residuary  personal  estate,  for  the 
time  being  unsold  or  unconverted  (including  the  profits  of  my 
said  business,  if  carried  on  as  aforesaid),  shall  be  deemed 
annual  income  for  the  purposes  of  the  trusts  hereinbefore  con- 
tained, and  be  payable  and  applicable  in  the  same  or  the  like 
manner  as  the  yearly  produce  of" the  trust  fund  aforesaid  would, 
if  such  fund  were  realized  and  invested,  be  applicable. 


Power  to 
lease  for 
building 
and  other 
purposes. 


I  EMPOWER  my  trustees  (e),  from  time  to  time,  and  at  any 
time  during  the  continuance  of  any  of  the  trusts  aforesaid,  to 
contract  with  any  person  or  persons  for  a  lease  or  leases  of  any 
part  or  parts  of  the  said  trust  premises  l^^rst,  secondly  and 
thirdly']  hereinbefore  devised  and  bequeathed,  and  also  to  make 
and  execute  any  lease  or  leases  thereof,  either  for  the  erection 


(e)  See  ante,  p.  437,  n. 
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of  any  building  or  buildings,  or  for  any  other  purposes  what-  Power  to 
soever,  for  such  term  or  terms  of  years,  under  such  rents,  and  buiming  and 
with  such  covenants,  clauses,  provisions,  stipulations  and  agree-  poseL^"" 
ments  as  my  trustees  shall  think  reasonable  and  proper  ;  but  so, 
nevertheless,  that  no  lease  for  building  purposes  of  the  site  of 
any  messuage  or  other  building  with  suitable  yards,  gardens 
and  other  conveniences,  be  made  for  any  longer  term  than 
[^ninetp-nine'}  years ;  and  that  no  such  lease  for  any  other  pur- 
pose be  made  for  any  longer  term  than  \^iwenti/-onel^  years, 
such  terms  of  years  respectively  to  commence  and  take  effect 
in  possession  on  the  granting  of  the  lease,  or  within  twelve 
calendar  months  next  thereafter,  and  not  otherwise  in  reversion 
or  by  way  of  future  interest,  and  so  that  upon  every  such  lease 
there  be  reserved  the  best  yearly  rent  or  rents  that  can  be 
reasonably  gotten  for  the  same,  having  regard  to  the  covenants 
therein  contained  on  the  part  of  the  lessee ;  but  I  expressly 
declare  that  the  reut  or  rents  to  be  reserved  in  any  such  lease 
may  during  the  first  two  years  of  the  term  thereby  granted  be 
of  a  nominal  amount,  and  may  be  made  to  increase  progres- 
sively if  my  trustees  shall  think  pi'oper,  and  so  that  no  fine, 
premium  or  foregift  be  taken  for  the  granting  of  any  such  lease, 
or  for  any  contract  for  the  same,  and  so  that  in  every  such 
lease  there  be  contained  a  condition  for  re-entry  on  non-pay- 
ment of  the  rent  or  rents  to  be  thereby  reserved,  for  the  space 
of  twenty-one  days  next  after  the  same  shall  become  payable, 
and  that  the  lessee  or  lessees  do  execute  a  counterpart  thereof ; 
Provided  always  and  I  declare  that  it  shall  be  lawful  for  my  —to  rescind 
trustees  to  rescind  or  abandon  or  to  vary  the  terms  of  any  con-  '^^  ^^^' 
tract  which  shall  be  entered  into  by  them  for  the  granting  of 
any  such  lease  as  aforesaid,  and  also  to  accept  the  surrender  of  —to  accept 
any  lease  granted  in  my  lifetime,  or  after  my  decease,  of  the 
said  last-named  trust  premises  respectively,  on  such  terms  as 
my  trustees  shall  think  proper,  and  thereupon  to  hold  and  dis- 
pose of  the  premises  surrendered  as  part  of  the   said  trust 
premises  respectively:    Provided  also  and  I  declare  that  it  Power  to  lay 
shall  be  lawful  for  my  trustees,  if  they  in  their  absolute  dis-  preasure^  ' 
cretion  shall  think  proper,  to  appropriate  and  dedicate  any  part  ^^"°^'  *"• 
of  the  said  last-named  trust  premises  respectively,  as  and  for 
a  garden,  pleasure  ground,  road,  street,  way,  sewer,  drain  or 
«■  'jther  such  place  or  easement  for  the  use  of  the  public,  or  for 
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the  use  of  the  occupiers  of  any  messuages  or  other  buildings 
in  particular,  without  receiving  any  consideration  therefor ;  and 
generally  I  empower  my  trustees  to  make  such  arrangements 
and  dispositions  of  such  part  of  the  said  trust  premises  respec- 
tively as  shall  be  deemed  expedient  for  the  purpose  of  pro- 
moting any  building  operations. 


Power  to 
lend  money 
to  builders. 


And  I  EMPOWER  my  trustees  (/")  to  advance  any  sum  or  sums 
of  money  out  of  my  residuary  personal  estate  to  any  person  or 
persons  who  shall  contract  to  purchase  or  take  on  lease  any 
part  of  the  said  trust  premises  \^Jirst,  ^c]  hereinbefore  devised 
and  bequeathed  [or,  the  said  residuary  trust  premises]  for 
building  purposes,  such  advances  respectively  to  be  secured  by 
way  of  mortgage  or  otherwise,  as  my  trustees  shall  deem  suffi- 
cient. 


Power  to 
mortgage 
or  sell,  for 
purpose  of 
enfranchis- 
ing or  pur- 
chasing fee 
of  leaseholds. 


I  EMPOWER  my  trustees  (/),  by  and  out  of  the  rents  and 
profits  of  the  said  trust  premises  respectively,  or  by  mortgaging 
or  selling,  or  by  first  mortgaging  and  afterwards  selling  (^) 
the  same  premises  respectively,  under  the  powers  for  such  pur- 
poses hereinafter  contained,  or  either  of  them,  to  enfranchise  or 
purchase  the  fee-simple  of  any  copyhold  or  leasehold  tenements 
forming  part  of  the  said  trust  premises  respectively,  and  to 
cause  the  same  to  be  settled  and  assured  upon  the  trusts  here- 
inbefore declared  of  and  concerning  the  said  trust  premises 
respectively. 


Building 
land. 

Power  to  lay 
out  land  for 
squares,  &c. 


I  EMPOWER  my  trustees  or  trustee  for  the  time  being,  upon 
any  such  sale  or  sales,  lease  or  leases,  as  are  authorized  by  this 
my  will,  or  in  contemplation  thereof,  to  lay  out  any  part  or 
parts  of  my  said  trust  estates,  as  or  for  squares  or  crescents, 
with  ornamental  gardens,  and  for  streets  or  roads,  and  to  foi'm 
and  make  any  such  squares,  crescents,  streets  or  roads,  and  also 
main  sewers,  for  the  accommodation  of  houses  or  other  buildings 


Power  to  sell 
or  mortgage. 


(/)  See  ante,  p.  437,  n. 

(^)  It  is  a  doubtful  point  whether,  after  a  mortgage  has  been  made  under 
a  power  or  trust  in  the  ordinary  form,  a  sale  can  be  made  of  the  mort- 
gaged property  by  the  donees  or  trustees  for  the  purpose  of  paying  off  the 
mortgage  (Sugd.  Pow.  426  ;  see  also  5  Jarm.  Conv.  138)  :  hence  the  addi- 
tional powers  in  the  text. 
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to  be  erected  on  land  sold  or  let  or  proposed  to  be  sold  or  let  in  Building 
building  plots,  and  also  on  any  such  sale  or  sales,  lease  or  leases,  power  to  lay 
as  aforesaid,  for  building  purposes,  to  except  and  reserve,  or  to  *'^**^"^'^^*' 
include  as  shall  be  thought  expedient,  the  ownership  of  the 
soil  in  any  such  squares,  crescents,  ornamental  gardens,  roads 
or  streets,  and,  in  case  of  the  exception  or  reservation  of  such 
ownership,  to  give  easements  only  over  such  soil,  as  shall  from 
time  to  time  be  thought  expedient ;  and  generally  to  deal  with 
my  said  trust  estates  as  my  trustees  or  trustee  for  the  time 
being  might  do  if  absolutely  and  beneficially  entitled  thereto ; 
and  on  any  such  sale  or  sales,  lease  or  leases,  to  enter  into  such 
covenants,  and  to  require  such  covenants  to  be  entered  into  of 
a  mutual  character,  restrictive  or  otherwise,  for  the  better  en- 
joyment of  the  lands  sold  and  retained,  or  of  lands  sold  to 
different  persons  only,  as  my  trustees  or  trustee  for  the  time 
being  shall  think  proper,  and  for  the  purposes  aforesaid,  to  pull 
down  any  buildings  standing  on  my  said  estates,  and  to  sell  or 
use  the  materials  thereof,  the  moneys  arising  therefrom  when 
received  to  be  held  upon  and  for  the  trusts  and  purposes  herein 
expressed  and  declared  of  and  concerning  the  moneys  to  arise 
from  the  sale  of  my  said  trust  estates  :  And  for  all  or  any  of 
the  purposes  aforesaid,  to  enter  into,  make,  execute  and  concur 
in  all  such  contracts,  conveyances  and  assurances  as  my  trustees 
or  trustee  for  the  time  being  shall  think  proper,  and  to  alter, 
vary  or  modify,  on  terms  or  gratuitously,  all  such  contracts, 
conveyances  and  assurances.  And  I  empower  my  trustees  or  power  to 
trustee  for  the  time  being,  for  the  purposes  of  the  said  works  ™'"^^*^- 
hereby  authorized  as  aforesaid,  to  levy  and  raise  by  mortgage 
(with  or  without  a  power  of  sale),  or  by  sale  (A),  or  by  mort- 
gaging and  afterwards  selling  any  part  of  my  said  trust  estates, 
any  sum  or  sums  of  money,  not  exceeding  in  the  whole  the  sum 

of  £, ,  and  no  mortgagee  shall  be  bound  to  inquire  into  the 

expediency  of  raising  the  amount  of  money  required  to  be 
advanced  by  him,  or  to  see  to  the  application  thereof. 


(Ji)  The  Court,  under  the  Settled  Estates  Act,  will  not  allow  the  sale  of  Settled 
part  of  the  settled  estate  for  the  purpose  of  raising  money  to  make  roads  ^****^- 
\lte  Cfuimbers's  Settled  Estates,  28  Be.  653 ;  Re  Hurle's  Settled  Estates,  ^o»^»- 
2  H.  &  M.  196). 
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Power  to 
lease  ungold 
estates. 


I  DECLARE  that  it  shall  be  lawful  for  my  trustees  or  trustee 
for  the  time  being  to  demise  or  lease  my  said  messuages,  lands, 
tenements  and  real  estate  hereinbefore  devised,  or  any  part  or 
parts  thereof,  from  y«ar  to  year  or  for  any  term  or  number  of 
years  not  exceeding  [_seven']  years  in  possession  from  the 
making  of  the  lease,  so  as  in  every  such  demise  or  lease  there 
shall  be  I'eserved  the  best  and  most  improved  yearly  rent  or 
rents,  without  taking  any  fine,  premium  or  foregift,  and  so  as 
every  such  lease,  for  any  term  or  number  of  years,  shall  be 
made  by  deed,  and  shall  contain  a  condition  of  re-entry  on  non- 
payment of  rent  for  twenty-one  days  next  efter  the  same  shall 
become  due,  and  so  as  the  lessee  or  lessees  shall  execute  a 
counterpart  or  counterparts,  and  shall  not  be  made  dispunishable 
for  waste  (i). 


Leases, 
power  to 
renew. 


I  DECLARE  my  will  to  be,  that  the  said and 


and 


the  survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  do  and  shall  from  time  to  time,  as  occasion  shall 
require,  in  the  ordinary  course  of  renewal,  use  their  and  his 
best  endeavours  to  obtain,  on  the  accustomed  reasonable  terms, 
a  renewed  lease  or  leases,  grant  or  grants  of  such  of  the  said 
leasehold  or  copyhold  premises  as  shall  be  held  for  a  lease  or 
leases,  grant  or  grants  for  lives  or  years,  ordinarily  renewable, 
and  do  and  shall  from  time  to  time,  make,  do  and  execute  all 
such  surrenders,  acts,  deeds,  matters  and  things  as  shall  be 
requisite  or  expedient  for  obtaining  such  renewals :  And  I 
FURTHER  DECLARE,  that  the  fiues,  fees  and  expenses  of  such 
renewals  shall  from  time  to  time  be  defrayed  by  and  out  of  the 
premises  of  which  such  renewals  are  to  be  obtained  respectively, 
so  and  in  such  manner  that  the  several  persons  beneficially 
entitled  to  the  same,  under  or  by  virtue  of  this  my  will,  shall 
contribute  to  the  expense  of  such  renewals  in  the  proportions 
in  which,  according  to  the  rules  of  courts  of  equity,  they  would 
be  bound  to  contribute  in  the  absence  of  any  provision  in  this 
my  will  as  to  the  persons  at  whose  expense  such  renewals  are 


Mines,  waste.  (i)  As  to  the  repugnaBcy  of  these  words  where  the  trustees  have  a  power 
to  demise  the  hereditaments  and  the  minerals,  see  Daly  v.  Beckett  ( 24  Be. 
114). 
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to  be  made  :  And  I  further  declare,  that  it  shall  be  lawful  Renewal  of 

leases. 

for  the  said and ,  or  the  survivor  of  them,  or  the 

executors  or  administrators  of  such  survivor,  to  raise  any  money 
which  shall  be  required  for  the  renewal  of  any  such  lease  or 
grant  as  aforesaid,  by  mortgage  of  the  hereditaments  to  be  taken 
by  renewal  as  aforesaid,  or  of  any  other  hereditaments  for  the 
time  being  subject  to  the  same  uses  or  trusts,  and  to  make  all 
such  appointments,  assignments,  surrenders  and  other  assurances, 
and  do  all  such  other  acts  as  shall  be  necessary  or  expedient 
for  the  purpose  of  eifectuating  any  such  mortgage  or  mortgages: 
and  no  mortgagee  advancing  money  upon  any  mortgage  pur- 
porting to  be  made  under  this  power,  shall  be  bound  to  see  that 
such  money  is  wanted,  or  that  no  more  than  is  wanted  is  raised, 
or  to  the  application  thereof. 

I  empower  my  trustees  (_/),  during  the  continuance  of  any  Power  to 
of  the  trusts  hereby  declared,  to  sell  or  mortgage,  or  to  mort-  seii. 
gage  and  afterwards  sell,  all  or  any  part  of  the  said  trust 
premises  respectively,  but  without  prejudice  to  any  subsisting 
leases  thereof,  [and  either  by  public  sale  or  private  contract, 
and  either  at  one  time  or  at  several  times,  and  subject  to  such 
conditions  or  stipulations  as  to  the  title  of  the  premises,  payment 
of  the  purchase-money,  or  otherwise,  and  in  such  manner  in  all 
respects  as  my  trustees  shall  think  expedient,  with  power  to 
vary,  rescind  or  abandon  any  contract,  and  also  to  buy  in  the 
premises  ojSered  for  sale  at  any  auction,  or  any  part  thereof, 
and  afterwards  to  mortgage  or  sell  the  same  as  aforesaid, 
without  being  answerable  for  any  loss  which  may  arise 
thereby  (A),]  and  also  to  perform  all  acts  and  execute  and  enter 
into  all  deeds,  contracts  and  assurances  necessary  or  expedient 
for  compelling  the  specific  performance  of  any  contract  or  for 
effectuating  and  completing  any  such  sale  or  mortgage,  and  in 
particular  that  it  shall  be  lawful  for  ray  trustees  to  authorize 
and  insert  in  any  mortgage  such  power  of  sale  and  other  powers 
and  clauses  as  they  shall  think  reasonable. 


(j)  See  ante,  p.  437,  n. 

{k)  See  ante,  p.  390,  as  to  the  insertion  of  the  part  enclosed  within  square 
brackets. 
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Power  to 
raise  money 
on  mortgage 
by  trustees 
with  consent, 
&C.; 


— for  drain- 
age or  im- 
provements. 


I  DECLAKE  that  notwithstanding  any  of  the  uses  and  trusts 
hereby  declared  or  to  be  limited  or  declared  in  exercise  of  any 
of  the  powers  hereinbefore  contained,  and  in  priority  thereto 
(except  the  power  of  leasing  hereinbefore  contained,  and  any 
lease  or  leases  to  be  created  by  virtue  of  the  same  power),  it 
shall  be  lawful  for  my  trustees  or  trustee  for  the  time  being, 
from  time  to  time  or  at  any  time,  at  the  request  in  writing  of 
any  person  for  the  time  being  entitled  to  the  possession  or 
receipt  of  the  rents  and  profits  of  my  said  real  estate  as  tenant 
for  life,  to  raise  by  mortgage  (either  with  or  without  power  of 
sale,  and  either  in  fee  or  for  years,  at  such  rate  of  interest  as 
the  said  trustees  or  trustee  shall  deem  reasonable)  any  sum  or 
sums  which  may  or  may  appear  to  the  satisfaction  of  my  trustees 
or  trustee  for  the  time  being  to  have  been  expended  by  such 
tenant  for  life  in  draining,  irrigating  or  otherwise  improving 
my  said  real  estate,  or  any  part  thereof,  so,  nevertheless,  that 

the  sum  or  sums  to  be  so  raised  shall  not  exceed  £ for 

every  acre  so  drained,  irrigated,  or  improved.  Provided  also 
that  no  mortgagee  advancing  money  under  this  power  shall  be 
bound  to  see  to  the  application  thereof,  or  that  no  more  than  is 
authorized  has  been  or  is  being  raised. 


Proviso  as  to 
mortgages 
and  costs  of 
transfer. 


I  DECLARE  that  it  shall  be  lawful  for  my  trustees  or  trustee 
for  the  time  being,  in  the  execution  of  the  power  of  \^or,  trust 
for]  sale  hereinbefore  contained,  to  sell  my  said  real  estates, 
either  subject  to  or  discharged  from  the  mortgages  affecting  the 
same  respectively;  and  in  case  the  said  estates  or  any  part 
thereof  shall  be  sold  discharged  from  the  said  mortgages  re- 
spectively, then  to  apply  a  competent  part  or  parts  of  the  money 
to  arise  from  the  sale  or  sales  of  the  same  estates  in  or  towards 
payment  and  satisfaction  of  the  said  mortgages  respectively. 
And  that  my  trustees  or  trustee  shall  have  full  discretionary 
power  and  authority  to  take  such  measures  and  make  such 
arrangements  in  relation  to  the  said  mortgages  respectively, 
either  by  paying  off  the  same  and  taking  transfers  or  assign- 
ments thereof,  or  by  obtaining  advances  from  other  persons 
upon  transfers  thereof,  or  by  way  of  indemnity  or  otherwise, 
as  shall  be  deemed  necessary  or  convenient,  and  to  pay  and 
discharge  all  the  costs,  charges  and  expenses  incident  to  such 
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measures  or  arrangements  out  of  the  capital  moneys  which 
shall  come  to  their  or  his  hands  by  virtue  of  this  my  will. 

I  DECLARE  that  from  and  after  the  decease  of  the  survivor  Deferred  an- 

-»»■  T-»  11      J'  •!  nultles  to 

of  them  my  said  wife  and  my  said  brother  M.  P.,  and  the  failure  nephews, 

.    ,     „  .       t  .      n  /•  LMj    subject  to 

of  the  limitations  herembefore  contamed  m  favour  ot  my  child  prior  umi- 
or  children  and  the  issue  of  such  child  or  children,  and  subject  annuity, 
and  without  prejudice  to  the  annuity  or  yearly  rent-charge  of    . 
£500,  hereinbefore  limited  to  my  nephew  W.  P.  for  his  life, 
my  said  hereditaments  shall  stand  charged  with  the  payment 
to  each  of  my  said  nephews  [«ame«]  who  for  the  time  being 
shall  not  be  beneficially  entitled  to  the  possession  or  the  receipt 
of  the  rents,  issues  and  profits  of  my  said  hereditaments,  or  any 
part  or  share  thereof,  under  or  by  virtue  of  the  limitations 
hereinbefore  contained,  of  an  annuity  or  yearly  rent-charge  of 
£200  sterling,  to  be  issuing  out  of  my  said  hereditaments,  and  Period  of 
to  be  payable  until  the  death  of  such  nephew,  or  until  he  shall 
be  so  entitled  as  aforesaid,  whichever  event  shall  first  happen, 
and  to  be  paid  in  even  portions  half-yearly,  clear  of  all  deduc- 
tions except  the  property  tax,  if  then  payable,  and  the  first  First  pay- 
payment  thereof  to  be  made  at  the  end  of  six  calendar  months 
next  after  the  decease  of  the  survivor  of  them  my  said  wife  and 
the  said  M.  P.,  and  the  failure  of  the  limitations  hereinbefore 
contained  in  favour  of  my  child  or  children,  and  the  issue  of 
such  child  or  children,  with  a  proportionate  part  of  the  same 
annuity  down  to  the  day  of  the  determination  thereof.     And  I  withreme- 

•'  •'  _  dies  by  refe- 

further  declare  that  each  of  such  annuitants  shall  have  the  rence. 
same  or  the  like  remedies  for  recovering  his  annuity  as  are 
hereinbefore  given  to  my  said  nephew  W.  P.,  for  recovering 
the  annuity  of  £500  hereinbefore  limited  to  him. 

I  EMPOWER  my  trustees,  notwithstanding  the  trust  for  sale  Policies  of 
hereinbefore  contained,  to  postpone  for  such  period  as  they 
may  deem  advisable  the  sale  of  all  or  any  of  the  policies  of 
assurance  on  lives  which  may  belong  to  me  at  my  death,  [^or, 
the  policies  on  the  lives  of  A.  of  &c.,  B.  of  &c.,  and  C.  of 
&c.,]  and  to  pay  the  premiums  on  such  policies  respectively 
out  of  the  annual  income  of  my  residuary  estate,  and  to  receive 
in  cash  the  bonuses  already  accrued  or  hereafter  to  accrue 
thereon  respectively,  which,  when  received,  shall  be  held  and 
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disposed  of  as  part  of  the  corpus  of  the  moneys  to  arise  from 
the  sale  of  my  residuary  estate  under  the  trust  for  sale  thereof 
hereinbefore  contained,  or  to  surrender  such  bonuses  as  afore- 
said or  any  of  them  in  consideration  of  a  proportionate  decrease 
in  the  said  premiums  respectively,  or  to  allow  such  bonuses  to 
be  added  to  the  policy  moneys,  and,  in  case  of  a  sale  or  dispo- 
sition of  the  said  policies,  to  sell  or  dispose  of  the  same  respec- 
tively, either  by  way  of  surrender  to  the  office,  in  consideration 
of  a  gross  sum  of  money,  or  in  consideration  of  new  policies  for 
sums  to  be  agreed  upon  on  the  lives  respectively  assured  pay- 
able on  the  dropping  of  such  lives  respectively,  but  without 
premiums  in  the  meantime. 


Maintenance        And  after  the  dcccase  of  my  wife,  m  trust  to  apply,  m  the 

ofcliildren  .  .  n  ^      \  ,  -t,  ,       . 

after  death  of  maintenance  and  education  of  each  of  my  children,  the  income 
of  such  child's  expectant  or  presumptive  or  vested  portion  under 
my  will,  until  he  or  she  shall  attain  the  age  of  twenty-one  years, 
or  marry. 

I  DESIRE  and  authorize  my  wife  during  her  widowhood,  and 
after  her  decease  or  marriage  my  trustees,  to  apply  the  interest 
of  each  child's  expectant  or  presumptive  or  vested  portion  in  the 
maintenance  and  education  of  such  child.  I  authorize  my  trus- 
tees, if  they  think  fit,  to  apply  not  more  than  one-half  of  any 
child's  expectant  or  presumptive  or  vested  portion  towards  such 
child's  advancement  in  life  or  otherwise  for  his  or  her  benefit. 


I  EMPOWER  my  trustees  \or,  the  trustees  and  trustee  for  the 
time  being  of  this  my  will]  to  apply  all  or  any  part  of  the  income 
arising  from  any  minor's  presumptive  share  in  any  part  of  my 
property,  after  the  death  of  the  preceding  owner  for  life  thereof, 
if  any,  for  the  maintenance  and  education  of  each  such  minor, 
notwithstanding  that  the  father  of  such  minor  may  be  living  and 
able  to  provide  the  same.  And  I  direct  my  trustees  \_or,  the 
said  trustees  and  trustee]  to  invest  and  accumulate  the  unap- 
plied income  in  augmentation  of  the  capital  of  such  share.  I 
also  authorize  my  trustees  [or,  the  said  trustees  and  trustee]  to 
apply,  but  with  the  consent  of  the  life-owner  for  the  time  being, 
if  any,  any  part  not  exceeding  one-half  of  the  presumptive  or 
vested  share  of  any  person  under  this  my  will,  for  his  or  her 
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advancement  in  the  world.     And  I  empower  my  trustees  l_or^  Payment  to 
the  said  trustees  and  trustee]  for  the  purposes  aforesaid,  to  pay  guardian. 
such  income,  or  the  money  so  to  be  raised,  unto  the  parent  or 
guardian  for  the  time  being  of  any  such  minor  as  aforesaid, 
without    being    in    anywise    answerable    for    the    application 
thereof. 

I  DIRECT  that  my  trustees,  with  the  consent  of  my  wife,  if  Advance- 

.  ,  .  ment 

she  be  living,  and  after  her  decease  in  their  own  discretion,  may 
advance  for  the  benefit  of  each  of  my  children  a  moiety  or  less 
of  such  child's  expectant  share. 

I  DECLARE  that,  in  order  to  render  the  power  of  advancement  Trustee  to 
hereinbefore  contained  available  in  respect  of  the  share  of  each  the  value  of 
or  any  child,  grandchild,  or  other  issue  of  the  said  A.  B.,  of  and  each  beiTe-" 
in  the  said  hereditaments  and  premises  hereinbefore  devised,  ^'^^^' 
befoi'e  the  sale  of  the  whole  thereof,  it  shall  be  lawful  for  my 
said  trustees  or  trustee,  with  such  consent  or  in  such  discretion 
as  aforesaid,  to  determine  the  value  of  such  share,  and  to  raise 
the  whole  or  any  part  of  such  value,  by  exercising  the  powers 
of  mortgaging  and  charging  hereinafter  contained,  and  to  apply 
the  money  to  be  so  raised  pursuant  to  the  power  of  advance- 
ment hereinbefore  contained,  but  so  that  the  total  amount  of  the 
money  to  be  applied  for  the  advancement  of  any  one  such  child, 
grandchild,  or  other  issue,  shall  not,  in  the  opinion  of  my  said 
trustees  or  trustee,  exceed  one-half  of  the  value  of  his  or  her 
vested  or  presumptive  share  of  the  said  trust  fund. 

And  I  DIRECT  that  the  trustees  or  trustee  for  the  time  being  Maintenance 
of  the  same  term  shall  raise  and  apply  for  the  maintenance  and  centage  on 
education  of  my  child  or  children,  presumptively  entitled  to  a  p*"^'^"'"** 
portion  or  portions  under  the  said  settlement  and  this  my  will, 
interest  upon  their  respective  portions  in  manner  following,  that 
is  to  say :  for  each  son  under  the  age  of  twelve  years,  interest 
after  the  rate  of  one  per  cent,  per  annum ;  for  each  son  above 
the  age  of  twelve  years,  and  under  the  age  of  sixteen  years, 
two  per  cent,  per  annum ;  and  for  each  son  above  the  age  of 
sixteen  years,  three  per  cent,  per  annum ;  and  for  each  daughter 
under  the  age  of  twelve  years,  one  per  cent,  per  annum ;  and 
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for  each  dsiughter  above  the  age  of  twelve  years,  three  per 
cent,  per  annum;  until  their  respective  portions  shall  become 
vested,  or  they  respectively  shall  previously  die. 


Advance- 
ments in  tes- 
tator's life- 
time to  be 
brought  into 
account. 


I  DECLARE  that  the  sum  of  £ ,  vehich  I  have  applied  for 

the  benefit  of  my  said  son ,  shall  be  taken  as  a  satisfaction 

to  that  extent  of  the  portion  provided  for  him  by  my  will ;  and 
further,  that  all  other  advances  which  I  may  hereafter  make  for 
the  benefit  of  any  of  my  children,  to  the  amount  at  any  one  time 

of  £ ,  shall  be  in  part  satisfaction  of  the  portions  hereby 

provided  for  them. 


Investment 
of  trust 
moneys,  ge- 
neral direc- 
tions as  to. 


I  DIRECT  that  all  investments  of  trust  money  under  the  trusts 
or  provisions  of  this  my  will,  shall  be  made  by  my  trustees  or 
trustee  in  their  or  his  names  or  name,  in  or  upon  some  one  or 
more  of  the  investments  or  securities  following,  that  is  to  say, 
the  public  stocks  or  funds,  or  government  securities  of  the 
United  Kingdom,  freehold,  copyhold  or  leasehold  securities  in 
England,  Wales  or  Ireland,  such  leaseholds  if  for  years  having 
not  less  than  sixty  years  unexpired  at  the  times  of  the  invest- 
ments thereon  respectively,  and  the  stocks,  funds,  shares,  de- 
bentures, mortgages  or  securities  of  any  corporation,  company 
or  body  municipal,  commercial  or  otherwise,  in  the  United 
Kingdom  or  India,  or  any  colony  or  dependency  of  the  United 
Kingdom.  And  I  declare  that  my  trustees  or  trustee  may, 
from  time  to  time,  vary  or  transpose  such  stocks,  funds,  shares 
and  securities,  into  or  for  any  other  or  others  of  the  same  or  a 
like  nature.  Nevertheless  I  direct  that  where  any  person 
shall  be  entitled  to  receive,  as  owner  for  life,  the  income  of  the 
said  trust  moneys  when  invested,  the  investment  shall  not  be 
made  or  varied  without  the  previous  consent  in  writing  of  such 
person. 


Leaseholds 
to  be  subject 
to  future 
rents,  &c. 


I  DIRECT  that  the  leasehold  estates  hereby  bequeathed  shall 
respectively  be  subject,  in  exoneration  of  my  other  estate,  to  the 
payment  by  the  several  legatees  thereof  of  all  rents  and  sums 
of  money  which  shall  become  due  after  my  death,  in  respect  of 
such  several  leasehold  estates,  under  the  leases  or  demises 
thereof  respectively,  except  that  my  executors  shall  pay  the  ap- 
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portioned  part  of  rent,  insurance  and  other  outgoings,  for  the 
fractional  part  of  the  current  year,  half  year,  or  quarter  un- 
expired at  the  time  of  my  death. 

I  DECLARE  that  the  marriage,  after  my  death,  of  any  and  Marriage  to 
every  infant  female  beneficiary  under  this  my  will,  in  order  senTof 
that  her  interest  under  the  trusts  hereinbefore  declared  may  ^^a^anJ. 
vest  on  such  marriage,  shall  be  solemnized  with  the  prior  con- 
sent in  writing  of  the  parents  or  parent,  guardians  or  guardian 
for  the  time  being  of  such  infant  female. 

I  FURTHER  DECLARE  that  in  the  meantime,  until  the  sale  of  Land  tui  sold 
the  real  estate  hereinbefore  devised,  the  same  shall,  for  the  pur-  sidered  as 
poses  of  all  the  trusts  and  provisions  hereinbefore  contained  in  ™°°^^" 
favour  of  my  children  and  issue,  be  considered  as  money  or  per- 
sonal estate,  and  be  transmissible  accordingly,  and  the  rents  and  Rents  and 
profits  thereof  shall  be  received  by  the  trustees  or  trustee  for  ^^"^  *'^^ 
the  time  being  of  this  my  will,  and  be  applicable  to  the  same 
purposes  and  in  the  same  manner  as  the  yearly  produce  of  the 
moneys,  stocks,  funds  or  securities  to  be  produced  by  the  sale 
or  sales  thereof  would  be  applicable  by  virtue  of  this  my  will, 
if  such  sale  or  sales  had  actually  taken  place,  and  the  proceeds 
thereof  had  been  duly  invested  pursuant  to  the  provisions  of  this 
my  will. 

I  DECLARE  that  my  widow  shall  not  be  entitled  to  dower  out  Declaration 
of  any  tenements  or  hereditaments  of  or  to  which  I  at  the  time  dower, 
of  my  decease  shall   be   or  have   been  seised,  possessed  or 
entitled. 

I  DECLARE  that  the  provision  hereby  made  for  my  said  wife  Provision  in 
shall  be  accepted  by  her  in  full  satisfaction  of  her  claim  to  dower, 
dower  or  free-bench  out  of  any  real  estate  of  which  I  have  been 
or  now  am  or  shall  be  seised. 

I  DECLARE  that  the  provision  hereby  made  for  my  said  wife  provision  in 
is  intended  to  be  in  satisfaction  of  the  jointure  to  which  she  ofwife's'**" 
will  be  entitled  after  my  decease,  by  virtue  of  the  settlement  J"'"*"^' 
made  upon  my  marriage,  and  that  the  said  provision  is  hereby 
made  upon  condition  that  my  said  wife  do,  at  the  request  of  my 
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trustees  or  trustee,  but  at  the  costs  of  my  estate,  effectually  re- 
lease the  hereditaments  charged  with  the  said  jointure  from  all 
claims  and  demands  in  respect  thereof. 

Accruing  I  SUBJECT  the  accruing  shares  of  each  of  my  said  daughters 

rafdlreaions  under  the  trusts  and  provisions  of  this  my  will,  to  all  the  trusts 
^    '  and  provisions  herein  contained  concerning  the  original  sum  of 

£ ,  hereby  given  to  or  in  trust  for  each   such  daughter, 

inclusive  of  this  clause. 


Devise  of 
mortgage 
and  trust 
estates. 


I  DEVISE  all  the  real  (m)  estates  which  shall,  at  my  decease, 
be  vested  in  me  as  mortgagee  or  trustee,  to  my  said  trustees, 
their  heirs  and  assigns,  subject  to  the  equities  affecting  the  same 
respectively. 


I  DEVISE  all  the  real  estate  which  at  my  death  shall  be  vested 


Devise  of  real 

mortgage  and    .  x        x         u  /•  x  rr. 

trust  estates,    in  me  upon  any  trust  or  by  way  or  mortgage.  To  such  uses  as 

with  power         ,  .  , 

to  appoint.      tne  said 


and 


■,  or  the  survivor  of  them,  shall  by  deed 

appoint,  and  in  default  thereof,  To  the  use  of  the  said  

and  ,  and  their  heirs,  for  the  estates  which  I  have  therein, 

upon  the  trusts  to  which  the  same  are  subject. 


Power  to 

postpone  con- 
version of 
hazardous 
investments. 


Investment. 


I  EMPOWER  my  trustees,  notwithstanding  anything  herein- 
before contained,  at  their  discretion,  to  continue  all  or  any  part 
of  my  personal  estate  in  the  state  or  investnaents  in  or  upon 
which  the  same  shall  be  at  the  time  of  my  decease,  however 
doubtful  or  hazardous  (n)  or  limited  the  description  or  na- 
ture of  the  property  or  investment  may  be,  or  otherwise  to 
call  in  and  compel  payment,  or  sell  and  dispose  of  the  same, 
and  to  lay  out  and  invest  the  moneys  to  be  thereby  raised,  and 


Shares  and 
other  specu- 
Iiitive  pro- 
perty. 


(w)  See  1  Jarm.  Wills,  668,  672. 

(»)  This  power  is  absolutely  necessary  in  the  case  of  a  testator  who 
leaves  shares  or  other  speculative  property  which  at  the  time  of  his  death 
may  be  at  a  low  price  or  almost  unsaleable  in  the  market,  but  as  to  which 
reasonable  expectations  may  be  entertained  of  an  increase  in  value.  If  no 
such  power  is  introduced,  the  executors  must  realise  the  depreciated  in- 
vestments within  twelve  calendar  months  after  the  testator's  death ;  see 
ante,  p.  468. 
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all  other  moneys  to  be  from  time  to  time  received  by  them 
under  the  trusts  or  powers  herein  declared  and  contained  in  their 
names,  in  some  or  one  of  the  parliamentary  stocks  or  funds  of 
Great  Britain,  or  at  interest  upon  any  real  securities  in  England 
or  Wales,  and  not  elsewhere,  or  upon  the  debentures  or  other 
securities  or  on  mortgage  of  the  stock  or  shares  of  any  corpo- 
ration aggregate  or  chartered  company  in  Great  Britain  at  the 
times  of  the  investments  thereon  respectively  paying  dividends 
on  all  shares  therein,  or  upon  any  securities  authorized  by  Act 
of  Parliament,  to  be  from  time  to  time  altered,  varied  or  trans- 
posed for  or  into  other  stocks,  funds  or  securities  of  the  nature 
or  kind  aforesaid,  as  my  trustees  shall  think  proper;  which 
stocks,  funds  and  securities  so  to  be  purchased  or  acquired  by 
my  trustees,  and  the  annual  income  thereof,  shall  be  held  under 
and  subject  to  the  same  trusts  as  the  trust  premises  for  which 
the  same  shall  be  substituted  were  or  would  have  been  liable  to 
under  this  my  will. 

I  EMPOWER  my  trustees  to  accept  the  surrender  of  any  lease  General 
or  otherwise  to  discharge  any  tenant  of  the  said  trust  premises  mmiage° 
respectively,  and  to  compound  or  allow  time  for  the  payment  "'^"'" 
of  or  absolutely  to  abandon  and  release  any  arrear  of  rents  or 
any  debts  due  to  my  estate,  and  to  satisfy  or  settle  all  demands 
against  my  estate,  whether  supported  by  strictly  legal  evidence 
and  whether  barred  by  any  statutory  or  other  limitation  or  not, 
and  to  refer  any  matter  in  difference  relating  to  my  estate  to 
arbitration,  and  generally  to  settle  and  determine  all  accounts 
and  disputes  relating  to  my  estate,  in  such  manner  and  on  such 
terms  as  my  trustees  shall  deem  expedient.  And  I  also  em- 
power my  trustees  to  employ  such  agents,  collectors  of  rents 
and  debts,  and  other  persons  in  and  about  the  management  of 
the  said  trust  premises  respectively  as  they  shall  think  proper, 
and  to  pay  them  such  salaries  and  remuneration  as  they  shall 
think  fit. 

I  DIRECT  AND  DECLARE  that  if  the  Said  A.  B.,  or  any  person  Condition  not 
1  .  1  •    1     ■!_    1  ^  to  dispute 

or  persons  m  his  name  or  on  his  behalf,  or  any  person  or  persons  win. 
claiming  through,  under,  or  in  trust  for  him,  shall,  at  any  time 
during  the  life  of  the  said  A.  B,  or  within  twenty-one  years 
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after  his  death,  dispute  the  validity  of  this  my  will  (o),  or  of 
any  of  the  dispositions  herein,  or  in  any  codicil  hereto,  con- 


Condition 
not  to  dispute 
validity  of 
wiU. 


As  to  the 
modes  of  dis- 
puting wUls. 


WiU  of  per- 
sonalty. 


Probate  Act, 
20  &  21  Vict. 
c.  77. 


(o)  In  reference  to  conditions  of  this  class,  which  are  often  found  in 
wills,  but  the  validity  of  which  has  been  a  good  deal  questioned,  it  may  be 
observed  that  there  is  no  principle  of  law  which  forbids  the  devesting  of 
an  estate  or  interest  taken  under  a  will  in  the  event  of  the  devisee  or  legatee 
disputing  its  validity  on  the  ground  of  the  testator's  incompetency  to  make 
it,  by  reason  of  insanity  or  any  other  disability  (  Cooke  v.  Turner,  14  Sim. 
493,  15  Sim.  611 ;  S.  C,  nom.  Coolie  v.  Cholmondeley ,  2  M'N.  &  G.  18). 
Such  a  condition,  attached  to  a  gift  of  personalty,  will  be  ineffectual, 
without  a  gift  over  in  the  event  of  non-compliance  with  the  condition  (see 
2  Jarm.  Wills,  52).  A  gift  over  will  not  give  effect  to  a  condition  in  itself 
illegal ;  but  a  legal  condition  appended  to  the  enjoyment  of  real  estate 
will  not  be  rendered  ineffectual  by  the  absence  of  such  a  gift.  In  Boughton 
v.  Boughton  (2  Ves.  s.  12) — where  a  testator  by  an  informally  executed 
will  gave  his  real  estate  to  A.  and  a  contingent  legacy  to  B.  (an  infant 
who  in  the  event  became  testator's  heir-at-law),  and  added  a  clause  that  if 
any  one  who  should  receive  benefit  by  his  will  should  dispute  or  controvert 
the  whole  or  any  part  thereof,  he  should  forfeit  all  claim  under  it,  and  the 
property  so  forfeited  was  given  to  the  residuary  legatees— it  was  held  that 
the  heir  was  put  to  his  election,  but  should  not  elect  until  attaining  twenty- 
one,  and  in  the  meantime  A.,  the  intended  devisee,  was  allowed  to  be  in 
possession  of  the  realty,  but  restrained  from  committing  waste,  and  liable 
to  account. 

The  origin  of  the  ecclesiastical  jurisdiction  in  all  matters  relating  to  the 
probate  of  wills  of  personal  property  is  involved  in  some  uncertainty  (see 
Dyke  V.  Walford,  5  Moo.  P.  C.  434) ;  until  recently,  however,  it  was  only 
in  an  Ecclesiastical  Court  (except  by  special  prescription  in  favour  of  the 
lords  of  certain  manors),  that  the  validity  of  a  will  of  personalty,  or  of  any 
testamentary  paper  relating  to  personalty,  could  be  established  or  disputed. 
The  Courts  of  Equity  consider  the  executor  a  tnistee  for  the  legatees,  and 
will  compel  him  to  execute  his  trust  in  a  proper  manner ;  from  this  claim 
to  enforce  a  proper  performance  of  the  trusts  has  arisen  the  jurisdiction  of 
Equity  in  construing  or  interpreting  a  will.  The  Equity  Courts  then  are 
the  Courts  of  construction  :  the  grant  of  probate  is  evidence  merely  of  the 
factum  of  the  will.  The  executor  however  derives  his  title,  not  from  the 
probate,  but  from  the  will  itself — the  probate  is  only  the  evidence  of  his 
title,  without  the  production  of  which  the  executor  cannot  assert  or  rely  on 
his  title  in  the  Courts  either  of  Equity  or  Law.  ( As  to  the  Probate  Court 
being  incidentally  compelled  to  act  as  a  Court  of  construction,  see  ante, 
p.  143). 

But  by  the  "  Act  to  amend  the  Law  relating  to  Probates  and  Letters  of 
Administration  in  England,"  20  &  21  Vict.  c.  77  (amended  by  21  &  22 
Vict.  c.  95),  the  testamentary  jurisdiction  of  all  Ecclesiastical  and  other 
Courts  was  abolished  (sect.  3),  and  "  The  Court  of  Probate"  established 
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tained ;  or  if  the  said  A.  B.  or  any  such  person  or  persons  as 
aforesaid  shall,  at  any  time  during  such  period  as  aforesaid, 

(sect.  4),  with  full  authority  to  grantor  revoke  probates  of  wills  and  letters  Court  of 
of  administration,  and  to  hear  and  determine  all  questions  relating  to 
matters  and  causes  testamentary.  The  Court  is  a  Court  of  Record  (sect.  23), 
and  has  throughout  England  the  same  powers  in  relation  to  the  personalty 
of  deceased  persons  as  the  Prerogative  Court  previously  had  within  the 
Province  of  Canterbury,  but  no  suits  for  legacies  or  distribution  of  residues 
shall  be  entertained  by  it :  and  by  sect.  29  the  practice  of  the  Court  shall, 
except  where  otherwise  provided  by  the  Act  or  by  the  rules  or  orders  from 
time  to  time  made,  be,  so  far  as  the  circumstances  of  the  case  will  admit, 
according  to  the  practice  in  the  Prerogative  Court. 

A  testament  may  be  proved  either  in  common  form,  or  in  solemn  form,  probate  In 
per  testes.  Probate  may  be  granted  in  common  form  by  the  district  regis-  ^ °^"?°" 
trars  of  the  Court  on  the  affidavit  of  the  person  applying  for  the  same,  that 
the  testator,  at  his  death,  had  a  fixed  abode  within  the  district ;  and  such 
probate  has  effect  over  the  personalty  in  all  parts  of  England  (sect.  46). 
But  the  district  registrars  cannot  grant  probate  where  there  is  contention  —in  solemn 
as  to  the  grant  (sect.  48):  in  such  cases  the  grant  must  issue  from  the 
principal  Court.  If  the  validity  of  the  will  is  disputed,  or  if  the  executor 
have  reason  to  expect  any  dispute,  the  will  is  proved  in  solemn  form ;  in 
which  case  the  parties  interested  are  cited  to  attend,  witnesses  are  examined 
on  oath,  and  on  the  evidence  adduced  the  will  is  pronounced  for  or  against. 
The  Court  of  Probate  may  cause  questions  of  fact  to  be  tried  by  jury  before 
the  Court  itself  (sect.  35),  or  by  means  of  an  issue  directed  to  any  of  the 
superior  Courts  of  Law.  An  appeal  lies,  with  leave  of  the  Court  itself,  to 
the  House  of  Lords.  Where  the  personalty  is  sworn  under  200Z.,  and  the 
testator  was  not  possessed  of  realty  of  the  value  of  300?.,  the  Judge  of  the 
County  Court  having  jurisdiction  at  the  testator's  place  of  abode  has  the 
contentious  jurisdiction  and  authority  of  the  Court  of  Probate  (21  &  22 
Vict.  c.  95,  s.  10)  :  from  him  an  appeal  lies  to  the  Court  of  Probate,  whose 
decision  is  such  cases  in  final  (20  &  21  Vict.  c.  77,  s.  58). 

Any  interest  under  a  will  is  sufficient  to  entitle  a  person  to  oppose  the  Who  may 
will  (^Kipping  v.  Ash,^  No.  Cas.  177  ;  and  see  Dixon  v.  Allinson,  8  Sw.  &  ^i^"*  * 
Tr.  572) ;  the  opponent  may  however  be  put  on  proof  of  his  interest  (see 
Crispin  v.  Boglioni,  2  Sw.  &  Tr.  17;  L.  R.,  1  H.  L.  301),  by  the  party 
propounding  the  will,  but  not  by  another  party  opposing  it  {Hingeston  v. 
Tucker,  2  Sw.  &  Tr.  596,  31  L.  J.,  Prob.  91) ;  and  the  bare  possibility  of 
an  interest  is  sufficient  to  entitle  the  next  of  kin  to  oppose  it  (^JBaskcomb 
V.  Harrison  (13  Jur.  1012).  A  creditor  of  the  testator  has  no  such  right, 
as  a  creditor  (Menzies  v.  Pulbrook,  2  Cur.  845) ;  but  if  administration  has 
been  granted  to  him,  he  may  then  oppose  a  will,  for  this  purpose  taking 
the  place  of  the  next  of  kin  (see  1  Phillim.  159).  An  executor  propound- 
ing a  will  cannot  plead  in  opposition  to  an  earlier  will  propounded  in  the 

W.  K  K 
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refuse  to  coufirm  this  my  will,  or  any  codicil  hereto,  so  far  as 
he  or  they  lawfully  can,  or  to  do  such  acts  and  things  as  of  the 


same  suit  any  plea  but  revocation  by  the  will  which  he  propounds  {Parton 
V.  Johnson,  L.  K.,  1  Prob.  549). 
Revocation  Where  an  executor  obtains  probate  in  common  form,  he  may,  at  any 

of  probate.  ^jj^^^  within  thirty  years,  be  compelled  by  any  interested  party  to  prove  the 
will  in  solemn  form ;  and  if  the  evidence  be  insufiicient  to  support  the  will, 
the  probate  will  be  revoked.  If  the  will  has  been  proved  in  solemn  form 
and  the  next  of  kin  have  been  cited,  they  cannot  again  call  upon  the  exe- 
cutor to  prove :  but  in  cases  of  fraud,  or  if  a  later  will  be  set  up,  the  parties 
interested  in  the  later  will  may  again  cite  the  executor,  and  obtain  the  revo- 
cation of  the  probate  already  granted.  And,  prior  to  the  Probate  Act,  a 
grant  of  probate  by  the  wrong  jurisdiction  was  a  cause  of  nullity  or  re- 
versal. As  to  the  mode  of  procedure  in  case  of  the  discovery  of  a  will 
later  in  date  than  one  in  favour  of  which  a  suit  had  been  previously  con- 
cluded, see  C^^Uo  v.  Gilbert  (9  Moo.  P.  C.  131,  18  Jur.  560). 
Probate,  as  Probate,  unrevoked,  is  conclusive  in  the  Courts,  both  of  law  and  equity, 

to  what,  con-  j^g  ^q  j-j^g  (j^g  execution,  the  appointment  of  executors,  and  the  validity 
and  contents  of  the  will,  so  far  as  it  has  reference  to  personalty.  Before 
the  Probate  Act,  probate  was  no  evidence  of  the  validity  or  contents  of  a 
will  as  to  realty ;  and  if  a  will  related  exclusively  to  realty,  it  was  not  en- 
titled to  probate  in  the  spiritual  Courts,  nor  is  such  a  will  entitled  to  probate 
in  the  Probate  Court  {Re  Brummond,  2  Sw.  &  Tr.  8,  8  W.  K.  476 ;  and 
see  Daniy  v.  Poole,  10  W.  R.  515),  even  though  it  contain  an  appoint- 
ment of  an  executor  who  is  directed  to  convert  the  realty  into  personalty 
(J?<3  Barden,  L.  E.,  1  Prob.  325,  which  however  seems  inconsistent  with 
the  later  case,  Re  Jordan,  lb.  555).  Nor  has  the  Court  jurisdiction  to  grant 
probate  of  the  will  of  the  sovereign  {Re  His  late  Majesty  George  III.,  3  Sw. 
&  Tr.  199, 1  N.  R.  69),  or  of  a  will  disposing  only  of  property  in  a  foreign 
Probate  Act,  country  {Re  Coode,  L.  R.,  1  Prob.  449).  But  by  sect.  61  of  the  Probate 
^'  ^^'  Act,  where  proceedings  are  taken  for  proving  a  will  in  solemn  form,  or  for 

revoking  probate  of  a  will  on  the  ground  of  the  invalidity  thereof,  or  where 
in  any  other  contentious  cause  or  matter  under  the  Act  the  validity  of  a 
will  is  disputed,  unless  the  will  affects  only  personal  estate,  the  heir-at-law, 
devisees,  and  other  persons  having  or  pretending  interest  in  the  real  estate 
affected  by  the  will,  sliall  he  cited  (except  in  the  cases  mentioned  in  sect.  63 
— the  wording  of  which  is  peculiar ;  the  two  clauses  taken  together  are 
cumbrous,  if  not  obscure)  to  see  proceedings,  and  may  be  permitted  to 
become  parties,  or  intervene  for  their  respective  interests  in  such  real  estate. 
Sect.  62.  And  by  sect.  62  where  a  will  is  proved  in  the  Court  of  Probate  in  solemn 

form,  or  its  validity  declared  by  decree  or  order  in  any  contentious  cause  or 
matter,  the  probate,  decree  or  order  enures  for  the  benefit  of  all  persons 
interested  in  the  real  estate,  and  the  probate  copy  shall,  in  all  Courts,  and  in 
all  suits  and  proceedings  affecting  real  estate  of  whatever  tenure,  be  received 
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said  A.  B.  or  such  person  or  persons  as  aforesaid  can  be  reason- 
ably demanded  for  giving  full  effect  to  all  or  any  of  such  dis- 


as  conclusive  evidence  of  the  validity  and  contents  of  the  will,  in  like  man-  Probate  Act, 
ner  as  a  probate  is  received  in  evidence  in  matters  relating  to  personalty  ;   ^'     " 
and  where  the  invalidity  of  the  will  is  declared  by  decree  or  order  of  the 
Court  of  Probate,  such  decree  or  order  enures  for  the  benefit  of  the  heir-at- 
law  or  other  persons  against  whose  interest  in  the  realty  the  will  would  have 
operated,  and  such  will  is  not  receivable  in  evidence  in  any  suit  or  proceed- 
ing in  relation  to  the  realty.     There  does  not  appear  to  be  any  clause  Costs. 
expressly  authorizing  the  Probate  Court  to  direct  costs  to  be  paid  out 
of  real  estate,  but  inasmuch  as  the  validity  of  the  will  as  regards  real 
estate  is  now  determined  by  the  result  of  the  litigation  respecting  probate, 
it  is  presumed  the  Court  must  have  such  jurisdiction  ;  and  probably  the 
costs  would  be  ordered  to  be  borne  rateably  by  the  real  and  personal 
estate. 

In  the  case  of  a  will  of  lands,  the  validity  of  the  instrument,  if  it  deal  "Will  of 
also  with  personalty,  may  now  (as  we  have  seen  in  the  preceding  paragraph)  ^g  disputed, 
be  contested  in  the  Court  of  Probate.     This,  however,  does  not  abolish,  but  where, 
is  in  addition  to,  the  previously-existing  modes  of  disputing  a  will  of  realty. 
The  validity  of  a  devise,  if  the  Probate  Court  has  not  already  in  a  con- 
tentious cause  or  matter  pronounced  upon  the  will,  may  be  tested  in  the 
Courts  of  law,  by  an  action  of  ejectment ;  or,  where  ejectment  cannot  be 
brought,  owing  to  the  existence  of  an  outstanding  legal  estate,  in  the  Courts 
of  Equity. 

Formerly  the  Court  of  Chancery  took  upon  itself  to  determine  the  validity  Former  prac- 

or  invalidity  of  a  will  of  realty,  by  inquiry  before  some  of  the  Masters ;   vaUdfty'be-^ 

but  this  practice  has  ceased  since  the  case  of  Kerrick  v.  Branshy  (7  Br.  P.   fore  Masters 

in  01iQXLC6i*v 
437),  in  which  it  was  held  by  the  House  of  Lords  that  a  vrill  could  not  be  ' 

set  aside  in  equity  for  fraud  or  imposition ;  because  if  of  personalty,  it 

might  be  set  aside  in  the  Ecclesiastical  Court ;  and  if  of  realty,  it  might  be 

set  aside  at  law  on  the  issue  devisavit  vel  non.     Though  this  method  of  disused  since 

trying  the  will  continued  down  to  1727,  yet  "  as  early  as  the  time  of  James  I., 

it  appears  to  have  been  thought  by  the  Court  that  the  proper  mode  of  trying 

the  validity  or  invalidity  of  the  will  was  by  a  trial  at  law;  but  nevertheless, 

the  case  being  sent  to  law  to  be  tried,  the  Court  afterwards  dealt  with  it  as 

justice  seemed  to  require  "  (Kay,  85).     And  notwithstanding  the  recent 

Acts,  21  &  22  Vict.  c.  27  and  25  &  26  Vict.  c.  42,  the  remedy  of  an  heir 

at  law  is  at  law,  and  he  cannot  sustain  a  bill  in  equity  to  set  aside  a  will, 

even  on  the  ground  of  fraud  {Jones  v.  Gregory,  2  D.  J.  &  S.  83).     The  Proceeding 

proceeding  in  equity  to  establish  a  will  against  the  heir  differs  from  a  estabiis\ra° 

trial  of  its  validity  or  invalidity;  and  a  bill  can  be  maintained  by  a  devisee  ''viii  against 

of  the  legal  estate  in  real  property,  who  is  in  possession,  for  the  purpose  of  ' 

establishing  the  will  against:  he  testator's  heir  at  law,  although  the  heir 
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positions ;  or  if  any  proceeding  whatsoever  shall  at  any  time 
during  such  period  as  aforesaid  be  taken  with  the  consent  or 


or  other 
adverse 
claimant. 


Issue  devi- 
tacit  vel  non. 


lias  brought  no  action  of  ejectment  against  the  devisee  {JBoyse  v.  Hoss- 
horongh,  Kay,  71;  affirmed,  3  D.  M.  &  G.  817).  And  such  a  bill  lies 
against  a  claimant  under  a  prior  will  {Lovett  v.  Lovett,  3  K.  &  J.  1),  a 
devisee  being  entitled  to  have  the  wiU  established,  and  his  title  set  at 
rest,  not  only  against  the  heir,  but  against  all  persons  advancing  adverse 
claims :  but  it  should  seem  that,  in  such  a  case,  the  Court  will  not  act 
without  first  directing  an  issue  devisavit  vel  non  (lb. ;  and  see  Hojymood 
V.  Lord  Derby,  1  K;  &  J.  255). 

The  Equity  Courts  have  no  original  jurisdiction  to  set  aside  or  to  esta- 
blish a  will;  but  they  have  an  incidental  jurisdiction  where  the  party 
seeking  their  aid  has  no  other  resort;  the  jurisdiction  of  Equity  to  try  the 
validity  of  a  will  arises  only  when  there  is  some  impediment  (e.  g.  an  out- 
standing term)  to  proceeding  at  law  (  Wright  v.  Wilkin,  4  De  G.  &  J.  141). 
Where  it  becomes  necessary  from  the  circumstances  of  the  case  that  equity 
shall  exercise  its  jurisdiction,  the  Court  will  proceed  to  investigate  whether 
the  will  was  properly  made  or  not;  but,  generally  speaking,  will  not  decree 
against  a  will  without  directing  an  issue  devisavit  vel  non  to  be  tried  in  a 
Court  of  law.  The  Court  may  either  direct  an  issue,  or  order  an  action  of 
ejectment  to  be  brought :  it  is,  however,  at  the  option  of  the  heir-at-law  to 
have  the  validity  of  a  will  tried  in  ejectment  or  by  an  issue  {Grove  v. 
Young,  15  Jur.  810)  :  the  latter  is  the  more  convenient  course,  because,  in 
directing  an  issue,  the  Equity  Court  has  jurisdiction  over  the  whole  case, 
and  may  grant  a  new  trial  or  not  at  its  pleasure  (3/'  Gregor  v.  Topliam, 
3  H.  L.  C.  132;  Swinfen  v.  Sminfen,  27  Bfe.  148),  whereas  in  an  ejectment, 
a  new  trial  can  be  granted  only  in  a  Court  of  law.  As  to  the  principles  on 
which  the  Court  of  Chancery  acts  in  deciding  whether  the  trial  of  an  issue 
has  or  has  not  been  satisfactory,  see  Boyse  v.  Rosslorovgh  (6  H.  L.  C.  2j 
3  Jur.,  N.  S.  373).  And  as  to  a  trial  by  a  jury  before  the  Court  of 
Chancery,  under  25  &  26  Vict.  c.  42,  see  Williams  v.  Williams  (33  Be. 
306);  Cowgill  v.  Rhodes  (lb.  310).  For  the  information,  then,  of  its  own 
conscience,  a  Court  of  Equity  will  direct  a  trial  by  jury  before  making  a 
final  decree;  if  the  decree,  when  made,  be  against  the  will,  it  will  either 
order  the  will  to  be  delivered  up  for  cancellation,  or  will  grant  a  perpetual 
injunction  against  the  devisee.  (See  Middleton  v  She7-burne,  4  Y.  &  C. 
Ex.  358).  In  cases  where  the  heir  disputes  a  will  in  toto  the  ordinary  rule 
of  the  Equity  Courts  is  to  grant  an  issue  to  try  the  question ;  but  if  the 
heir  acts  under  the  will,  and  merely  questions  its  construction,  the  Equity 
Court  may  either  determine  the  point,  or  grant  an  issue  at  its  discretion 
{Ricketts  v.  Turqvand,  1  H.  L.  C.  473).  And  the  heir  has  been  held  en- 
titled to  an  issue  devisavit  vel  non,  to  try  the  validity  of  a  will  disposing 
of  realty,  notwithstanding  that  such  will  had,  as  to  the  personalty,  been 
established  by  the  Privy  Council,  in  proceedings  to  which  the  heir  was  a 
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tjonnivance  of  the  said  A.  B.,  or  any  such  person  or  persons  as 
aforesaid,  by  means  or  in  consequence  of  which  any  estate  or 


party  as  one  of  the  next  of  kin  {Stacey  v.  Sjjratley,  2  De  G.  &  J.  94;  4 
De  G.  &  J.  199). 

A  decree  of  the  Court  of  Chancery  in  Ireland,  after  a  verdict  upon  an 
issue  devisavit  vel  non,  does  not  determine  the  validity  or  invalidity  of 
the  will  so  far  as  it  relates  to  lands  in  England  (-Soyse  v.  Colclough,  Boyse 
V.  Rosshoi'ougJi,  1  K.  &  J.  124;  lb.  502:  see  the  same  cases  on  appeal  from 
Ireland,  6  H.  L.  C.  1). 

As  to  the  production  of  the  original  will  or  the  probate  or  an  oiBce  copy  20  &  21  Vict. 
in  an  action  of  ejectment  or  a  suit  in  equity,  see  sect.  64  of  the  Probate    •    '  •     • 
Act ;  Barraclongh  v.  Greenliovgh  (L.  E.,  2  Q.  B.  612). 

Formerly,  a  disputed  will  could  not  be  proved  viva  voce,  at  the  hearing  proof  of  will 
of  a  suit  in  Chancery,  because  the  heir  was  entitled  to  cross-examine  the  ^^  t'ourt- 
witnesses,  which  could  not  be  done  in  Court  under  the  old  system ;  but 
under  the  new  practice  a  will  may  be  proved,  and  the  witnesses  cross- 
examined,  in  Court  (  Chichester  v.  Chichester,  24  Be.  289). 

Under  "  The  Chancery  Amendment  Act,  1858,"  21  &  22  Vict.  c.  27,  the  Chancery 
Court  of  Chancery  may,  if  it  think  fit  (sect.  3)  cause  "  any  question  of  fact  AcI^lSSfT'* 
arising  in  any  suit  or  proceeding  to  be  tried  by  a  special  or  common  jury  (Lord  Caim*' 
before  the  Court  itself ;"  or  (sect.  5),  *'  before  the  Court  itself,  without  a  gj  &  22  Vict 
jury."  c.  27. 

It  has  been  held  that  the  Act  intends  a  jury  to  be  called  only  where, 
before  the  Act,  an  issue  would  have  been  directed  (  George  v.  Whitmore, 
26  Be.  557;  Bradley  v.  Bevington,  4  Drew.  511;  and  see  3lorrison\. 
Barrow,  1  D.  F.  &  J.  639).  And  the  Act  does  not  interfere  with  the 
power  previously  possessed  of  directing  an  issue  to  be  tried  at  law ; 
indeed  if  either  of  the  litigant  parties  desires  to  have  the  issue  tried  before 
a  common  law  Court,  the  trial,  except  under  special  circumstances,  will 
not  be  directed  to^take  place  before  a  jury  in  the  Equity  Court  (see  Peters 
V.  Rule,  7  W.  E.  171). 

By  "  The  Chancery  Eegulation  Act,  1862  "  (25  &  26  Vict.  c.  42),  after  Chancery 

reciting  that  it  is  expedient  that  the  power  of  the  Court  of  Chancery  to  xct^lse^" 

refuse  or  postpone  the  application  of  remedies  within  its  jurisdiction  until  {iHr  j.  Roll's 

questions  of  law  and  fact  have  been  determined  or  ascertained  in  one  of  „,  „'„„,,. 
^  25  02  26  Viet, 

the  Courts  of  Common  Law  should  no  longer  exist,  and  that  every  ques-  c.  42. 

tion  of  law  or  of  fact  arising  in  the  Court  of  Chancery  should  be  deter- 
mined by  or  before  the  said  Court  itself,  it  is  enacted  (sect.  1)  that  in  all 
cases  in  which  any  relief  or  remedy  within  the  jurisdiction  of  the  Court  of 
Chancery  is  or  shall  be  sought  in  any  cause  or  matter  instituted  or  pending 
in  the  said  Court,  and  whether  the  title  to  such  relief  or  remedy  be  or  be 
not  incident  to  or  dependent  upon  a  legal  right,  every  question  of  law  or 
fact,  cognizable  in  a  Court  of  Common  Law,  on  the  determination  of 
which  the  title  to  such  relief  or  remedy  depends,  shall  be  determined  by  or 
before  the  Court  of   Chancery,     Provided  always  (sect.  2),  that  where 
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interest  could  be  in  any  way  attainable  by  the  said  A.  B.,  or 
any  person  or  persons  in  his  right,  of  larger  extent  or  value 
than  is  or  shall  be  by  this  my  will,  or  any  codicil  hereto,  given 
to  the  said  A.  B.,  and  such  proceeding  shall  not  be  formally 
and  at  once  disavowed,  stayed  or  resisted  by  the  said  A.  B.  and 
such  other  person  or  persons  as  aforesaid  to  the  full  extent  of 
liis  or  their  power  and  ability  so  to  do ;  Then  and  in  any  such 
case  all  the  dispositions  herein,  or  in  any  codicil  hereto,  con- 
tained in  favour  of  the  said  A.  B.  shall  cease  and  be  void  to 
all  intents  and  purposes  whatsoever,  and  are  hei'eby  revoked 


2S  &  26  Vict,   questions  of  fact  may  be  more  conveniently  tried  at  assizes,  issues  may  be 
•'•  ■*^"  directed.     The  provisions  (sect.  3),  with  reference  to  the  trial  of  questions 

of  fact,  of  "  The  Chancery  Amendment  Act,  1868,"  apply  to  this  Act ; 
and  (sect.  5)  nothing  in  this  Act  affects  the  power  of  the  Judges  of  the 
Court  of  Chancery  to  sit  with  the  assistance  of  a  Judge  of  any  of  the 
Courts  of  Common  Law.  But  by  the  4th  section  it  is  provided,  "  that  in 
all  cases  in  which  the  object  of  any  suit  in  equity  shall  be  to  recover  or  to 
defend  the  possession  of  land  under  a  legal  title,  or  under  a  title  which 
would  have  been  legal  but  for  the  existence  of  some  outstanding  term,  lease 
or  mortgage  (and  whether  mesne  profits  or  damages  shall  or  shall  not  also 
•  be  sought  in  such  suit),  such  relief  shall  only  be  given  in  equity  as  would 
have  been  proper  according  to  the  rules  and  practice  of  the  Court  if  this 
Act  had  not  passed ;  and  nothing  in  this  Act  shall  make  it  necessary  for  a 
Court  of  Equity  to  grant  relief  in  any  suit  concerning  any  matter  as  to 
which  a  Court  of  Common  Law  has  concurrent  jurisdiction,  if  it  shall 
appear  to  the  Com't  that  such  matter  has  been  improperly  brought  into 
Equity,  and  that  the  same  ought  to  have  been  left  to  the  sole  determination 
of  a  Court  of  Common  Law." 

As  to  the  effect  of  and  the  power  of  the  Court  under  this  Act,  see  Re 

Hooper^s  Estate,  Baylis  v.  Watkins  (1  N.  R.  115);  Davenport  v.  Jepson 

(1  N.  R.  173,  307,  471);  Egmont  v.  Barell  (1  H.  &  M.  563);  Eaden  v. 

Firth  (lb.  573);  Fernie  v.  Young  (L.  R.,  1  H.  L.  63). 

Forged  will,        As  to  the  title  which  may  be  obtained  under  a  forged  will  by  a  purchaser 

va[uewUhout  ^°^  value  without  notice,  who  gets  in  an  outstanding  legal  estate,  see 

notice.  Jones  v.  Powles  (3  M.  &  K.  581) ;  and  under  an  earlier  will  where  a  later 

will  is  subsequently  discovered,  Carter  v.  Carter  (3  K.  &  J.  617). 

penalty  for         A  person  who  in  the  life  of  the  testator  or  after  his  death  steals,  or  for 

destruction      *^"y  fraudulent  purpose  destroys,  cancels,  obliterates  or  conceals  the  whole 

or  conceal-       or  any  part  of  a  will,  codicil  or  other  testamentary  instrument  relating  to 

real  or  personal  estate,  or  both,  is  guilty  of  felony,  and  liable  to  penal 

servitude  for  life  (24  &  25  Vict.  c.  96,  s.  29).     And  as  to  the  punishment 

of  a  vendor  or  mortgagor  for  fraudulent  concealment  of  a  will,  see  22  &  23 

Vict.  c.  35,  s.  24. 
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accordingly.  And  (in  the  event  lastly  hereinbefore  contem- 
plated) as  to  all  the  real  estate  so  forfeited  as  aforesaid,  I  give 
and  devise  the  same  unto  the  said  P.  and  Q.  [trustees  of  will] 
and  their  heirs,  to  hold  the  same  in  the  same  manner,  and 
subject  to  the  same  trusts,  powers,  provisos  and  limitations  as 
are  herein  declared,  provided  and  limited  of  or  concerning  my 
residuary  real  estate.  And  as  to  all  the  personal  estate  so  for- 
feited as  aforesaid,  I  give  and  bequeath  the  same  unto  Z.,  his 
executors,  administrators  and  assigns  absolutely. 

I  EMPOWER  my  said  trustees  (p)  to  give  receipts  for  all  Receipt 


clause. 


moneys  and  effects  to  be  paid  or  delivered  to  them  by  virtue  of 
my  will,  and  declare  that  such  receipts  shall  exonerate  the  per- 
sons taking  the  same  from  all  liability  to  see  to  the  application 
or  disposition  of  the  moneys  or  effects  therein  mentioned. 

And  I  EMPOWER  my  trustees  (»)  to  give  receipts   for  all  special 

rcccirit 

moneys  which  shall  become  payable  under  any  of  the  trusts  or  clause. 
powers  aforesaid,  or  whicii  shall  otherwise  accrue  due  to  my 
estate.  And  I  declare  that  such  receipts  shall  exonerate  the 
persons  taking  the  same  from  all  liability  to  see  to  the  applica- 
tion of  the  money  therein  mentioned,  And  that  no  purchaser  or 
mortgagee  of  the  said  trust  premises  respectively,  or  any  part 
thereof,  hor  any  person  claiming  through  or  under  any  such 
purchaser  or  mortgagee,  shall  be  bound  to  ascertain  or  inquire 
whether  the  trusts  hereby  declared,  or  any  of  them,  be  then 
continuing,  or  otherwise  into  the  validity,  propriety  or  expe- 
diency of  any  sale  or  mortgage  which  shall  be  made  of  the  same 
premises  respectively  or  any  part  thereof  by  my  trustees.  And 
further  I  empower  my  trustees  to  authorize  and  concur  in  any 
sale,  mortgage  or  other  disposition  of  the  said  trust  premises 
respectively,  freed  and  discharged  from  my  debts  and  legacies 
and  other  charges  imposed  thereon  by  this  my  will,  though  such 
disposition  be  made  by  the  person  or  persons  who  shall  then 
be  beneficially  entitled  to  the  said  premises  under  the  trusts 
aforesaid,  and  the  sale  or  mortgage  moneys,  if  any,  be  wholly 
paid  to  such  person  or  persons  for  his,  her  or  their  own  use. 


(^)  See  ante,  p.  437,  n. 
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Special  re- 
ceipt clause. 


Proviso  as  to 
partitioned 
and  ex- 
changed 
land. 


I  DECLARE  that  BYerj  receipt  which  shall  be  given  by  the 
said  P.  Q.  and  R,  S.,  or  the  survivor  of  them,  his  executors  or 
administrators,  or  other  the  trustees  or  trustee  for  the  time 
being  of  this  my  will,  or  their  or  his  agent  or  agents,  for  the 
whole  or  any  part  of  the  money  to  be  given  for  the  purchase  of 
the  said  hereditaments  and  premises  hereby  made  saleable,  or 
for  enfranchisement,  or  for  equaUty  of  exchange  or  partition,  or 
for  any  other  moneys  which  may  be  paid  to  them  or  him,  under 
or  by  virtue  or  in  the  execution  of  any  of  the  trusts  or  powers 
hereof,  shall  be  an  effectual  discharge  to  the  person  or  persons 
paying  the  same  for  so  much  money  as  in  any  such  receipt  shall 
be  expressed  to  be  received,  and  that  after  taking  such  receipt 
the  person  or  persons  aforesaid  shall  not  be  obliged  to  see  to  the 
application,  or  be  accountable  for  the  misapplication  thereof. 
Provided  also  that  no  person  or  persons  who  shall  convey  or 
assure  any  hereditaments  or  undivided  parts  of  hereditaments 
given  in  exchange  or  allotted  upon  partition  to  the  trustees  or 
trustee  for  the  time  being  of  my  will,  shall  be  bound  to  see  to 
the  settlement  of  the  said  hereditaments  respectively,  nor  shall 
any  such  exchange  or  partition  be  affected  by  the  want  of  any 
or  a  proper  settlement  thei'eof. 


Clanse  nega- 
tiving tho 
powers,  &n. 
given  by  23 
&  24  Vict. 
c.  145,  ss. 
1—26. 


I  DECLARE  that  none  of  the  powers  or  incidents  conferred  on 
or  annexed  to  particular  offices,  estates  or  circumstances,  by 
sections  1  to  26  (inclusive)  of  the  statute  23  &  24  Vict.  c.  145, 
entitled  "  An  Act  to  give  to  Trustees,  Mortgagees  and  others 
certain  Powers  now  commonly  inserted  in  Settlements,  Mort- 
gages and  Wills,"  shall  take  effect  or  be  exerciseable  over  any 
property  comprised  in  or  by  any  persons  or  person  acting  under 
this  my  will  (y). 


I  DECLARE  that  none  of  the  powers  of  investment  conferred 

on  or  annexed  to  the  office  of  trustee  or  executor  by  the  Act 

23  &  24  Vict.  c.  145,  entitled  "An  Act  to  give  to  Trustees, 

.^35,1;3&*'24  Mortgagees  and  others  certain  Powers  now  commonly  inserted 

Vict'cc.  38 


Clause  nega- 
tiving the 
powers  of  in- 
vestment 
given  by 
22  &  23  Vict 


and  145. 


(y)  See  ante,  pp.  106,  138,  226,  390,  401,  as  to  the  powers  whose  opera- 
tion is  hereby  negatived ;  and  pp.  112, 116, 129,  as  to  powers  conferred  by 
the  subsequent  sections  of  Lord  Cranworth's  Act,  whose  operation  is  not 
excluded. 
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in  Settlements,  Mortgages  and  Wills,"  shall  take  effect  or  be 
exerciseable  by  any  trustees  or  trustee,  executors  or  executor, 
acting  under  this  my  will ;  and  I  forbid  my  trustees  or  trustee, 
executors  or  executor,  to  invest  any  trust  moneys  coming  to 
their  respective  hands  in  any  securities  other  than  those  herein- 
before specified  and  authorized  (z). 

I  DECLARE  that  none  of  the  powers  conferred  on  the  Court  clause  nega- 
of  Chancery  (a)  by  the  Act  19  &  20  Vict.  c.  120,  entitled  "An  p^^reof  the 
Act  to  facilitate  Leases  and  Sales  of  Settled  Estates,"  or  by  any  Estates  Act. 
Act  amending  or  extending  the  provisions  thereof,  shall   be 
exercised  over  or  in  relation  to  any  settled  estate  comprised  in 
this  my  will.     And  I  further  declare  that  it  shall  not  be  lawful 
for  any  person  or  persons  claiming  under  or  by  virtue  of  this 
my  will  to  make  any  such  demise  (b)  as  in  the  absence  of  this 
declaration  would  be  authorized  by  the  32nd  section  of  the  said 
Act  of  the  19  &  20  Vict.  c.  120. 

I  DECLARE  that  the  provisions  of  the  Act  of  Parliament,  clause  nega- 
17  &  18  Vict.  c.  113,  entitled  "An  Act  to  amend  the  Law  re-  opwauoirof 
lating  to  the  Administration  of  the  Estates  of  deceased  Persons,"  ^^"«-^"^'* 
or  of  any  Act  explanatory  thereof,  shall  not  be  applicable  to  the 
administration  of  my  estate  (c),  my  intention  being  that  the 

(c)  See  ante,  pp.  103—108. 

(a)  The  powers  conferred  on  the  Court  hy  the  Settled  Estates  Act  are 
for  the  most  part  of  a  beneficial  and  remedial  nature ;  and  the  Act  itself 
prescribes  various  precautions  and  restrictions  to  prevent  an  improper 
exercise  of  such  powers.  Cases  may  occur  in  which  it  is  desirable  to 
exclude  the  operation  of  the  Act ;  but  they  will  probably  not  be  frequent, 
.  and  the  first  clause  of  this  Precedent  should  not  be  hastily  adopted. 

(J)  See  a?ite,  p.  177,  n.  (e),  as  to  the  power  conferred  by  this  section  on 
tenants  for  life,  &c.  to  grant  leases  for  twenty-one  years.  In  some  cases, 
e.  g.  of  land  likely,  within  a  short  period,  to  become  valuable  for  building 
purposes,  this  negative  clause  would  be  necessarj^,  since  a  lease  for  twenty- 
one  years  would  for  that  term  keep  such  land  out  of  the  market. 

(c)  See  ante,  pp.  254 — 258.  If  the  intention  be  simply  to  negative  the 
application  of  the  Act,  the  concluding  part  of  the  Precedent  is  unnecessary  ; 
but  it  is  apprehended  that  the  latter,  if  inserted,  would  operate  as  an 
adoption  by  the  testator  of  any  incumbrances  subject  to  which  the  property 
had  been  purchased  by  or  had  devolved  upon  him,  and  would  thus  prevent 
the  raising  of  the  difficult  question  adverted  to  at  p.  255. 
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several  devisees  of  my  real  estate  shall  take  the  same  exonerated 
from  any  mortgage  debts  or  debt  "which  at  the  time  of  my  death 
may  affect  the  said  real  estate  or  any  parts  or  part  thereof. 


Mutual 
wills  (rf). 


I,  Mary  Johnson,  of  Sheffield,  spinster,  by  this  my  will  made 

this day  of  18 — ,  give  all  my  realty  and  personalty 

to  my  sister  Jane  Johnson,  whom  I  appoint  my  executor.     In 
witness,  &c. 


I,  Jane  Johnson,  of  Liverpool,  spinster,  by  this  my  will  made 

this  day  of 18 — ,  give  all  my  realty  and  personalty 

to  my  sister  Mary  Johnson,  whom  I  appoint  my  executor.     In 
witness,  &c. 


Mutual  wills ; 
mis  tali  e. 


Mutual  wills 
and  joint 
wills. 


Agreement 
to  leave  pro- 
perty by  will, 
enforced. 

Survivorship, 


evidence  of, 
required, 
when  deatlis 
by  same  cala- 
mity. 


(<?)  Where  two  sisters  wished  to  make  mutual  wills,  each  to  give  all  her 
property  to  the  other,  so  that  the  survivor  might  be  entitled  to  all  the  pro- 
perty of  both,  but  by  mistake  each  signed  the  will  intended  for  the  signa- 
ture for  the  other,  and  the  mistake  was  not  discovered  till  after  the  death 

of  one,  it  was  held  that  the  deceased  had  died  intestate  (^Re  ,  14  Jur. 

402). 

Mutual  wills,  *.  e.  separate  instruments  made  by  two  persons  in  fa- 
vour of  each  other  (see  Hincldey  v.  Simmons,  4  Ves.  160),  must  not  be 
confounded  with  a  joint  wiU,  i.  e.  a  single  instrument  made  by  two  persons, 
and  intended  by  them  to  operate  as  the  will  of  both.  The  term  "  mutual 
will  "  is  sometimes  applied  to  the  latter  kind  of  instrument ;  but  the  law 
of  this  country  does  not  recognise  such  a  document  as  a  will  {Hohson  v. 
Mackburn,  1  Add.  277  ;  and  see  Deane,  Wills,  21  ;  ante, -p.  145),  though 
it  may  be  valid  in  equity  as  a  contract  (Diifovrv.  Pcreira,  1  Dick.  419). 

See  also  Price  v.  Den-hurst  (8  Sim.  279,  4  M.  &  C.  76)  ;  Lord  Walpole 
v.  Lord  Oxford  (3  Ves.  402). 

That  an  agreement  to  leave  property  by  will  may  be  enforced,  see  Loffus 
V.  Maw  (3  Gif .  592 ;  and  see  8  Jur,,  N.  S.,  pt.  2,  p.  281) ;  Bidleij  v. 
Itidley  (6  N.  K.  11). 

Where  a  person  dies  possessed  of  real  or  personal  estate,  the  heir-at-law 
or  the  next  of  kin  respectively  is  entitled,  unless  the  property  can  be  shown 
to  have  passed  to  another  by  a  valid  and  effectual  disposition  or  by 
svirvivorship.  Thus  where  husband  and  wife  are  drowned  in  the  same 
shipwreck,  in  the  absence  of  any  evidence  of  survivorship,  the  next  of  kin 
of  the  husband  is  not  entitled  to  the  wife's  property  {Satterthwaite  v. 
Powell,  1  Cur.  705 ;  see  also  Re  Murray,  lb.  596 ).  And  in  the  case  of 
Underwood  v.  Wing  (19  Be.  459,  4  D.  M.  &  G.  633),  where  husband  and 
wife,  after  executing  mutual  vrills,  each  for  the  benefit  of  the  other,  were 
both  swept  into  the  sea  by  the  same  wave,  and  neither  was  again  seen,  the 
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In  witness  whereof  I  have  hereunto  set  my  hand  this nfum'^rauses- 

— win  on  one 


sheet  of 
paper. 


day  of 18—. 

In  witness   whereof  I  have  hereunto   set  my  hand  and 
seal  (e)  this  day  of 18 — . 


Court,  rejecting  all  speculations  arising  from  the  sex,  strength  or  age  of  the  Survivorship. 

parties,  held  that  there  was  no  evidence  of  survivorship,  and,  in  the  absence 

of  such  evidence,  would  not  presume  survivorship ;  and  this  decision  was 

affirmed  by  the  House  of  Lords  (  Wing  v.  Angrave,  8  H.  L.  C.  183)  ;  and 

see  Barnett  v.  Tugwell  (31  Be.  232).     See  also  as  to  survivorship,  Rex  v. 

Dr.  Hay  (^General  Stanwix's  case),   1  W.  Bl.   640;    Feame's  Posth. 

Works,  38  ;  1  Taylor,  Evidence,  201 ;  Ommaney  v.  Stilmell  (23  Be.  328) ; 

Re  WainwrigM  (1  Sw,  &  Tr.  257) ;  Re  Ewart  (lb.  258) ;  Re  Peck  (2 

Sw.  &  Tr.  506) ;  Re  Smith  (lb.  508,  10  W.  K.  586).    Persons  claiming 

property  as  next  of  kin  to  a  deceased  intestate,  and  showing  their  kindred, 

are  entitled  in  the  absence  of  evidence  that  a  person  dead  and  nearer  of  kin 

to  the  intestate  survived  him ;  the  onus  rests  on  those  claiming  through  a 

deceased  nearer  of  kin  to  the  intestate  to  show  that  such  deceased  survived 

the  intestate  {Re  Oreen's  Settlement,  L.  K.,  1  Eq.  288). 

There  is  no  absolute  presumption  of  law  as  to  the  continuance  of  life  Presumption 
{Lapsley  v.  Grierson,  1  H.  L.  C.  498).     The  first  presumption  of  law  is  ^ceofUfe?" 
that  a  man,  who  was  living  at  a  given  period,  is  alive  at  a  subsequent  time 
within  a  reasonable  limit  (see  Re  TindalVs  Trust,  30  Be.  151).     The  onus 
of  showing  that  a  person  was  not  alive  at  a  given  time,  lies  on  the  party 
asserting  that  he  was  not  {Lamhe  t.  Orion,  8  W.  R.  111).    But  if  a  person  , 
has  not  been  heard  of  for  seven  years,  the  presumption  is  that  he  is  dead 
{Doe  V.  Jesson,  6  Ea.  80 ;   Ommaney  v.  Stilivell,  23  Be.  332 ;  Re  Turner, 
3  Sw.  &  Tr.  476 ;  but  see  Watson  v.  England,  14  Sim.  28 ;  Re  Creed,  1 
Drew.  235  ;  Bowden  v.  Henderson,  2  S.  &  G.  360)  ;  but  he  cannot  be  pre- 
sumed to  have  died  at  any  particular  period  during  the  seven  years  {Dunn 
v.  Snomden,  2  Dr.  &  S.  201 ;  Thomas  v.  Thomas,  lb.  298 ;  Re  Benham's 
Trust,  L.  R.,  4  Eq.  416). 

As  to  the  presumption  of  death  at  sea,  see  Re  JVorris  (1  Sw.  &  Tr.  6) :  Death  at  sea. 
where  A.  sailed  from  Nelson  (New  Zealand)  in  a  vessel  bound  for  Sydney  ; 
the  vessel  never  reached  Sydney,  and  after  inquiry  made,  no  intelligence 
could  be  obtained  as  to  the  vessel  or  any  of  those  on  board.  It  was  held 
that  the  death  of  A.  was  to  be  presumed.  The  payment  by  underwriters 
of  a  policy  of  insurance  on  the  vessel  is  strong  evidence  in  favour  of  such 
presumption  {Re  Main,  1  Sw.  &  Tr.  11 ;  ^e  Bishoj),  lb.  303,  28  L.  J., 
Prob.  93). 

{e)  As  to  the  necessity  for  a  seal  in  the  case  of  a  will  exercising  a  power, 
see  ante,  pp.  25,  102. 
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Testimonium.       Xn  "WITNESS  whereof  I  have  signed  my  name  at  the  end  of 
vemi  sheets!'   this  my  will  Contained  in  this  and  the  preceding  [ybwr]  sheets 

of  paper,  this day  of 18 — . 

[  The  testator's  name  to  he  signed  here~\  (f). 

—will  ex-  In  witness  whereof  I  have  to  this  my  will  contained  in  

ccutorl  in.  itip 

duplicate.        shcets  of  paper,  and  also  to  a  duplicate  hereof,  set  my  hand 
this  day  of 18 — . 

— acknow-  Jy[  WITNESS  whcrcof  I  have,   in  the  presence  of  the  two 

ledsment  of  -^ 

signature  by    subscribing  witucsses,  acknowledged  as  my  signature  the  sig- 

testator.  i       »     i  .  .,,  .        ,    .         ,  .  ,     , 

nature  at  the  end  oi  this  my  will,  contained  m  this  and  the 
[ybwr]  preceding  sheets  of  paper,  the  day  and  year  first  here- 
inbefore written. 

—signature         In  WITNESS  whcreof,  E.  F.,  of  &c.,  has  in  my  presence  and 

by  auianu-  _  \  *'    ^ 

eiisis.  by  my  direction,  and  in  the  presence  of  the  two  subscribing 

witnesses,  signed  my  name  at  the  end  of  this  my  will  contained 

in  this  and  the  [four^  preceding  sheets  of  paper,  this  day 

of 18-£. 

Attesjati9ji*         ^li^itED  by  A.  B.,  of  &c.,  gentleman,  as  and  for  his  last  will 

J  and  testament,  in  the  sight  and  presence  of  us,  together  present 

'  at  the  same  time,  who  in  his  sight  and  presence,  at  his  request 

and  in  the  presence  of  each  other,  have  subscribed  our  names  as 

attesting  witnesses. 

T.  B.,  of ,  Solicitor. 

H.  B.,  of ,  Merchant  (g). 

— signature         We,  the  Undersigned,  have  attested  the  execution  of  the  fore- 

by  testator  .  .   .  »      -r.         r.  o  •       • 

himself.  going  Writing  by  A.  B.,  of  &c.,  signing  his  name  thereto  as  his 

last  will,  in  the  sight  and  presence  of  us,  present  at  the  same 
time,  and,  without  quitting  his  sight  or  presence,  we  subscribe 
the  same  in  the  presence  of  each  other,  the  alterations  opposite 


(/)  See  as  to  the  position  of  the  testator's  signature,  and  the  ceremonies 
attending  the  execution  of  a  will,  the  notes  to  sect.  9,  ante,  pp.  9 — 23. 

ig')  See  ante,  p.  4,  n.  (/),  where  a  case  is  suggested  in  which  three 
witnesses  may  be  held  to  be  necessary. 
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to  which  respectively  our   initials  are  placed  in  the  margin  Attestation.  • 
having  been  first  made. 

We,  the  undersigned,  have  attested  the  execution  of  the  fore-  rf  °'^"T% 

'  "         '  ledfjment  of 

going  writing  by  A.  B.,  of  &c.,  acknowledging  as  his  signature  signature  by 
the  signature  at  the  end  thereof,  in  the  sight  and  presence  of  us, 
together  present  at  the  same  time ;  and  we  in  his  sight  and 
presence,  at  his  request  and  in  the  presence  of  each  other,  sub- 
scribe our  names  as  witnesses. 

We,  the  undersigned,  have  attested  the  execution  of  the  fore signature 

going  writing  by  E.  F.,  of  &c.,  signing  the  name  of  A.  B.,  of  ensis. 
&c.,  at  the  end  thereof,  in  his  sight  and  presence,  and  by  his 
direction,  and  in  the  sight  and  presence  of  us,  together  present 
at  the  same  time  ;  and  we,  in  the  sight  and  presence  of  the  said 
A.  B.,  at  his  request  and  in  the  presence  of  each  other,  sub- 
scribe our  names  as  attesting  witnesses. 

Memorandum,  that  the  interlineation  between  the and  Memoran- 

lines  in  the page  of  this  my  will,  and  the  alteration  attestation 

in  the  line  of  the page  thereof,  and  the  obliteration  rations,  on 

in  the line  of  the  same  page,  were  made  according  to  my  ^'^^lu"''^'^ 

desire.     As  witness  my  hand  the day  of ,  18 — . 

[Signed]  A.  B. 
Signed  by  the  said  A.  B.  in  the  sight  and  pre- 
sence of  us,  both  present  at  the  same  time, 
who,  in  his  sight  and  presence,  at  his  request, 
and  in  the  presence  of  each  other,  have  here- 
unto subscribed  our  names  as  attesting  wit- 
nesses. 

C.  D.,  of  &c. 
E.  R,  of&c. 


J 


For  the  words  " "  through  which  I,  A.  B.,  have  Marginal 

drawn  my  pen  \^or,  which  I  have  caused  to  be  erased]  it  is  my 

will  that  the  words  "• "  be  substituted  and  inserted. 

[Signed]         A.  B. 
Signed,  &c.  las  in  last  precedent']. 
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Memoran-  I,  A.  B.,  liave  made,   in  my   own  handwriting  [or,  have 

dum  of  alte-  -,    -l   •        i  •  •^^       ^  •  i  •        n 

nitions,  Inter-  caused  to  06  madej  m  this  my  will,  the  alterations  hereinafter 

roexecution.    Specified,  that  is  to  say,  in  the line  from  the  top  of  the 

page,  the  words  " "  are  erased,  and  the  words 

" "  are  inserted  in  their  stead.  The  words  " " 


in  the line  from  the  bottom  of  the  page,  and  the 

. and lines  from  the  bottom  of  the  same  page,  are 

erased.    Between  the  words  " "  and  " "  in  the 

line  from  the  top  of  the page,  the  words  " " 

are  inserted.     I  declare  the  above  writing,  so  altered,  to  be 
my  will. 

[Signed]    A.  B. 

Signed,  &c.  [as  in  last  precedent']. 


Revocation  I,  A.  B.,  of ,  do  hereby  revoke  my  will  of  the day 

of  will.  f,  TO 

01 ,  18 — . 

[Signed]     A.  B. 

Signed,  &c.  [_as  in  last  precedent."] 


I, of ,  do  hereby  revoke  all  the  dispositions  of  my 

property  contained  in  an  instrument  bearing  date  the day 

of ,  18 — ,  and  purporting  to  be  my  last  will,  which  in- 
strument I  at  the  time  of  the  execution  thereof  deposited  with 

Messrs. of ,  Solicitors. 

[Signed]     A.  B. 

Signed,  &c.  [a*  in  last  precedent], 
Eevivai  of  I  A.  B.,  of  &c.,  hercbv  confirm  the  above  will,  this day 

will  revoked  i  ?  ^  j  j  ./ 

by  marriage;    of ,   18 . 

— on  same 

paper  witii  [  Signed]     A.  B. 

the  will.  L      o  J 

Signed  by  the  said  A.  B.,  of  &c.,  in  the  sight  and  presence 
of  us,  both  present  at  the  same  time,  who,  in  his  sight  and 
presence,  at  his  request,  and  in  the  presence  of  each  other, 
have  hereunto  subscribed  our  names  as  attesting  Avitnesses  ; 
and  such  signature  by  the  said  A.  B.,  and  by  us  as  wit- 
nesses, took  place  between  one  and  two  o'clock  in  the  after- 
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noon  of  Monday  the day  of ,  18 — ,  after  (A)  the 

completion,  on  that  day,  of  the  ceremony  of  marriage  be- 
tween the  said  A.  B.  and  Mary  now  his  wife. 

J.  K.,  of  &c. 

L.  M.,  of  &c. 


rate  paper. 


after  mar- 


Whereas  I,  A.  B.,  of ,  made  my  will  on  the  day  "f^^'^^^^JP"" 

of ,  18—,  and  have  since  intermarried  with ,  I  hereby 

revive  and  confirm  the  said  will  this day  of ,  18 — . 

[Signed]         A.  B. 
Signed,  &c.  [as  in  last  precedent  but  one'\. 

This  is  a  Codicil  to  the  will  of  me, ,  which  will  bears  codidi  made 

date  the day  of ,  18 — .     Whereas  since  the  date  of 

the  said  will  I  have  intermarried  with ,  Now  I  hereby 

give  to  my  said  wife  for  her  life  the  annual  sum  of  £ ,  to 

commence  from  the  day  of  my  death,  and  to  be  paid  to  her  by 
equal  half-yearly  payments,  with  a  proportionate  part  thereof 
down  to  her  death,  and  I  declare  that  my  children  by  my  said 
wife  shall  participate  equally  with  my  other  children  in  my 
general  real  and  personal  estate,  according  to  the  trusts  of  my 
will.  In  all  other  respects  I  confirm  the  said  will.  Dated 
this day  of ,  18 — . 


Whereas    I,    A.  B.,    of  ,    made   my  will,  dated  the  codicn  re- 
viving a 

previous 
revoked. 


day  of ,  18 — ,  and  have  since  revoked  the  same ;  now  prli^misiy 


I  hereby  annul  such  revocation,  and  declare  that  the  said 

will  is  valid  and  subsisting.     Dated  this  day  of , 

18-. 

A  Codicil  to  the  will  dated  the day  of ,  18 — ,  of  Codicu. 

me,  A.  B.,  of  &c.  My  son  W.  having  since  the  date  of  my 
said  will  died  without  leaving  issue,  I  direct  that  the  property 
comprised  in  the  specific  and  pecuniary  devises  and  bequests 
contained  in  my  said  will  to  or  in  favour  of  my  said  son  W. 
shall  fall  into  my  residuary  estate.  And  that  my  said  will  shall 

(Ji)  See  Otway  v.  Sadleir,  ante,  p.  31. 
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take  effect  as  if  in  the  residuaiy  devise  and  bequest  (i)  therein 
contained  the  names  of  my  two  children  T.  and  H.  were  substi- 
tuted for  the  names  of  my  three  children  the  said  W.,  T.  and  H. 

I  CONFIRM  my  said  will  in  all  other  respects.     Dated  this 

day  of  ,  18 — . 


(i)  In  this  case,  if  the  testator,  who  had  by  his  will  given  his  residuary 
real  and  personal  estate  equally  amongst  his  three  sons  by  name,  had  died 
without  making  this  codicil,  the  death,  in  his  lifetime,  of  one  of  the  three 
sons,  without  leaving  issue  who  survive  the  testator,  would  have  caused  an 
intestacy  as  to  one-third  of  the  residue. 


(     513     ) 


SUGGESTIONS 


PERSONS  TAKING  INSTRUCTIONS  FOR  AND 
PREPARING  WILLS. 


Of  all  the  duties  which  devolve  upon  the  legal  practitioner, 
none,  perhaps,  so  imperatively  demands  the  exercise  of  a  wise 
discrimination  as  that  of  taking  instructions  for  and  preparing 
a  wiU.  Intending  testators  too  often  postpone  the  testamentary 
act  until  they  are  prevented  by  disease  or  physical  weakness 
from  explaining  in  detail  to  their  professional  adviser  the  situa- 
tion of  themselves,  their  family  and  their  property,  and  to  the 
discretion  of  that  adviser  the  particular  provisions  of  the  in- 
stiniment  are  left.  Indeed,  many  persons  are  ignorant  of  the 
ordinary  modes  of  disposition  under  similar  circumstances  of 
family  and  property,  and  require  to  be  advised  as  to  the  plan 
best  adapted  to  those  circumstances ;  and  he  who  would  effi- 
ciently discharge  this  important  branch  of  a  lawyer's  duty 
should  be  prepared  with  some  sound  and  well-considered  notions 
on  the  subject.  This  perhaps  will  be  facilitated  by  suggesting 
some  of  the  particulars  on  which  accurate  information  should  be 
obtained  in  taking  instructions  for  a  will,  and  by  pointing  out 
briefly  the  comparative  advantages  of  the  several  modes  of 
testamentary  disposition  adapted  to  ordinary  circumstances. 

It  is  obvious  that  the  nature  of  the  inquiries  in  every  case 
must  be  greatly  regulated  by  the  situation  in  life  and  other  cir- 
cumstances of  the  intending  testator.  It  is  equally  obvious  that 
on  the  part  of  the  latter  there  should  be  that  full  confidence 
which  induces  him  to  explain  his  position  to  his  professional 
adviser  without  concealment  and  without  reserve. 

W.  L  L 
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1.  Instructions  for  a  will  should,  if  possible,  be  taken  from 
the  testator  himself,  rather  than  from  third  persons,  especially 
where  such  persons  are  interested. 

2.  Full  inquiry  should  be  made  as  to  the  personal  position 
of  the  testator  himself,  of  his  family,  and  of  the  objects  of  his 
bounty. 

Is  the  testator  legitimate  or  illegitimate  ?  Is  he  married  or 
unmarried  ?  If  married,  when  ?  and  was  a  marriage  settlement 
executed  ?  Is  there  any  doubt  of  the  fact  or  of  the  legality  of 
his  marriage  ?  or  of  the  legitimacy  of  any  of  his  children  or 
other  objects  of  his  favour  ?  Is  there  a  probability  of  the  birth 
of  other  children?  Is  there  any  question  as  to  the  place  of 
domicile  of  the  testator,  or  of  any  of  the  objects  of  his  bounty  ? 
Is  the  testator  engaged  in  trade  ?  in  partnership  either  in  his 
general  business,  or  in  a  particular  adventure  ? 

3.  Full  inquiry  should  be  made  as  to  the  nature  and  extent 
of  the  testator's  property. 

Where  is  the  realty  (if  any)  sftuate  ?  Is  it  freehold,  lease- 
hold or  copyhold  ?  What  the  precise  interest  of  the  testator 
therein  ?  and  how  did  he  acquire  it  ?  Is  any  of  it  mortgaged  ? 
Has  the  testator  contracted  to  sell  or  buy  any  real  estate  ?  Is 
any  of  the  realty  to  be  specifically  devised  ?  Has  the  testator 
any  powers  of  appointment  ?  Is  any  provision  to  be  made  for 
carrying  on  his  trade  ?  Is  the  testator  a  trustee  ?  or  mort- 
gagee ?  Is  any  special  fund  to  be  appropriated  for  the  payment 
of  debts  and  legacies  ?  Is  he  a  shareholder  in  joint  stock  com- 
panies ? 

Let  it  now  be  supposed  that  the  person  taking  instructions 
for  the  will  has  fully  and  accurately  acquainted  himself  with 
the  situation  of  the  testator's  family  and  other  intended  objects 
of  his  bounty,  and  of  the  property  upon  which  his  will  is 
designed  to  operate. 


Objects  of 
(Ut. 


I.  As  to  the  objects  of  gift. 

Where  a  testator  is  married  but  has  no  child,  provision  should 
nevertheless  be  made  for  children  hereafter  to  be  born  (unless 
it  be  unreasonable  to  contemplate  his  having  children  by  his 
present  wife),  or  the  will  should  expressly  be  made  contin- 
gent on  his  leaving  no  issue  surviving  him.     Similarly,  pro- 
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visions  for  the  children  of  a  married  testator  should  not  be 
confined  to  those  in  esse  at  the  date  of  the  will. 

An  immediate  legacy  to  the  widow,  to  defray  the  cun'ent  Provision  for 
expenses  of  the  family,  is  generally  proper.  In  making  a 
permanent  provision  for  the  widow,  it  is  to  be  considered 
whether  the  testator  will  give  her  a  life  income  only,  or  an 
absolute  transmissible  interest  in  any  portion  of  his  property. 
The  law,  in  its  provision  for  widows,  furnishes  an  example  of 
each  mode  :  dower,  which  is  the  widow's  provision  out  of  the 
realty,  being  a  Ufe  interest ;  and  her  share  in  the  personalty, 
under  the  Statute  of  Distributions,  being  an  absolute  property. 
The  former  mode  of  provision  seems  in  general  most  consistent 
with  testamentary  arrangements,  especially  where  there  are 
children,  whom  the  testator  commonly  intends  shall  take  ulti- 
mately the  bulk  of  his  property.  Indeed,  even  the  life  interest 
of  the  widow  is  frequently  made  to  cease  on  her  marrying 
again,  where  the  testator  has  children,  to  whom  such  an  event 
might  be  prejudicial ;  otherwise  perhaps  the  restriction  is  not 
ordinarily  to  be  recommended. 

Where  the  testator  was  married  before  2nd  January,  1834, 
the  will  should  contain  an  express  declaration  whether  or  not 
the  widow  is  to  take  the  benefit  given  to  her  in  lieu  of  her 
dower. 

If  any  of  the  testator's  children  are  minors,  or  are  otherwise  widow's 
incapable  of  providing  for  themselves,  it  is  advisable  to  charge  regard  to  tes- 
the  widow  (if  she  takes  a  life  interest  in  the  whole  property)  dren. 
with  the  obligation  of  maintaining  them,  unless  the  testator 
feels  himself  secure  in  leaving  this  duty  to  the  spontaneous 
exercise  of  parental  affection.  It  may  sometimes  be  desirable 
also  to  confide  to  the  widow,  when  she  takes  only  a  life  interest, 
and  there  is  a  gift  over  to  children  equally  and  absolutely,  a 
power  hy  will  to  regulate  and  modify  the  shares  of  the  children, 
?o  as  to  adapt  them  to  any  change  of  circumstances  occurring 
in  her  lifetime ;  and  such  power,  if  confided,  should  extend  to 
enable  the  donee  to  appoint  to  more  remote  issue ;  for  various 
circumstances  (such  as  the  bankruptcy,  imprudence,  or  mental 
imbecility,  of  a  child)  might  render  it  advisable  to  exclude  him 
from  any  share,  and  substitute  his  issue  as  objects  of  the 
testator's  bounty.     Another  salutary  effect  of  such  a  power  is, 

L  l2 


616 


SUGGESTIONS  FOR 


Provisions 
for  children. 


Election. 


As  to  the  ad- 
vancement 
of,  and  loans 
to,  children. 


Period  of 
vesting  of 
children's 
shares. 


Postpone- 
ment of  vest- 
InK  until 
widow's  de- 
cease, inex- 
pedient. 


that  it  imposes  some  check  on  the  sale  or  mortgage  by  the 
children  of  their  reversionary  interests. 

If  it  is  deemed  advisable  that  the  children  should  take  some 
benefit  in  possession  during  their  mother's  lifetime,  a  certain 
portion  of  their  shares  (say  a  moiety  or  a  third)  may  be  made 
to  vest  in  possession  at  majority  or  marriage  in  the  lifetime  of 
the  widow,  or  (which  is  more  common)  a  pecuniary  legacy  may 
be  given  to  them,  payable  at  majority  or  marriage ;  and  this 
more  especially  deserves  consideration,  if  the  children's  shares 
are  made  contingent  (but  this  is  seldom  advisedly  done)  on  their 
surviving  the  testator's  widow,  and  she  has  no  power  of  ap- 
pointment by  deed  or  of  advancement,  as  she  would  then  be 
unable  to  accelerate  the  payment  of  the  children's  shares. 

The  mode  of  providing  for  children  is  of  course  a  more  fer- 
tile, and  therefore  more  difficult,  topic  of  remark ;  but,  before 
offering  any  suggestions  on  this  head,  it  should  be  observed^ 
that,  where  a  testator  is  about  to  provide  for  his  wife  and  chil- 
dren, it  should  be  ascertained  whether  they  take  any  and  what 
interests  under  any  marriage  or  other  settlement  of  the  testator, 
which  may  greatly  influence  the  dispositions  in  the  will.  Tes- 
tators often  treat  settled  property  as  their  own  ;  and  the  asser- 
tion by  some  of  the  legatees  of  their  claims  under  the  settlement 
deranges  the  testamentary  scheme,  and  gives  rise  to  nice  ques- 
tions concerning  the  doctrine  of  election. 

Another  point  to  be  ascertained  is,  whether  any  of  the  chil- 
dren have  been  or  are  likely  to  be  advanced  by  the  testator  in 
his  lifetime,  and  whether  such  advancements  are  to  be  deducted 
out  of  their  shares,  and  whether  any  children,  to  whom  money 
may  have  been  advanced  by  way  of  loan,  are  to  be  treated  as 
debtors  of  the  estate  in  respect  of  such  advances  or  not. 

The  shares  of  sons  are  in  general  made  to  vest  absolutely  at 
majority,  and  those  of  daughters  at  majority  or  marriage ;  and 
the  advantage  of  this  plan  is,  that,  if  they  afterwards  die  during 
the  life  of  the  widow  (whom  we  suppose  to  take  a  life  interest), 
the  provision  does  not  fail  by  such  event,  but  devolves  upon 
their  personal  representatives.  If  the  vesting  of  the  shares  is 
postponed  until  the  death  of  the  widow,  care  should  be  taken, 
that  the  issue  of  such  of  the  children  as  antecedently  die  are 
made  to  stand  in  their  parent's  place,  though  even  this  is  less 
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eligible  than  making  the  shares  vest  at  majority  or  marriage ; 
because,  by  the  latter  plan,  a  child  marrying  in  the  lifetime  of 
the  widow  is  enabled  to  make  a  settlement  upon  (see  post, 
p.  519),  and  to  communicate  a  benefit  to,  the  objects  of  such 
marriage. 

If  any  of  the  children  are  or  may  be  under  age  when  their  Maintenance 

•'  .   .  of  infants. 

expectant  shares  fall  into  possession,  provision  should  be  made 
for  the  application  of  the  income  for  their  maintenance  during 
minority. 

Where  all  the  intended  objects  are  adult,  and  are  to  take  ab- 
solute shares,  the  will  may  be  very  simple  in  its  form,  as  the 
disposition  in  favour  of  the  children  will  consist  of  a  mere  abso- 
lute trust ;  and,  indeed,  unless  the  widow  takes  a  previous  life 
or  other  temporary  interest,  there  will  be  no  occasion  for  any 
trust  at  all.  The  whole  of  the  testator's  property  may  (but  see 
post,  p.  520)  be  given  to  his  children,  in  equal  or  (as  the  inten- 
tion may  be)  unequal  shares. 

Where,  however,  any  of  the  children  are  daughters  who  are  Mode  of  pro- 

.      .  viding  for 

married,  it  is  generally  advisable  that  their  shares  should  be  married 
subjected  to  such  trusts  as  will  take  them  out  of  marital  con- 
trol. There  are  two  modes  of  effecting  this :  one,  by  simply 
giving  the  share  in  question  (supposing  it  to  be  personal  estate), 
in  trust  for  the  daughter  for  her  separate  use  absolutely,  which 
has  the  effect  of  authorizing  the  executors  to  pay  or  transfer 
the  fund  or  property  to  the  daughter,  without  the  concurrence 
of  the  husband  ;  but  does  not  prevent  the  daughter  herself  from 
handing  it  over  to  the  husband  ;  so  that  the  testator's  object  is 
but  inadequately  attained  by  a  simple  trust  of  this  nature.  In  Trusts  for 
order  effectually  to  exclude  marital  influence  in  the  affair,  the 
power  of  the  daughter  herself  must  be  curtailed  ;  to  effect  which 
(being  the  other  of  the  plans  above  referred  to),  it  is  usual  to 
vest  the  property  in  trustees  for  the  daughter  during  her  life, 
and,  while  married,  for  her  separate  and  inalienable  use,  and, 
after  her  decease,  in  trust  for  her  children  or  more  remote  issue, 
as  she  shall  appoint ;  and,  in  default  of  appointment,  in  trust 
for  children  equally ;  and  in  default  of  children,  in  trust  for 
such  persons  as  the  daughter  by  deed  or  will  shall  appoint ; 
and,  in  default  of  appointment,  for  her  next  of  kin.  A  trust 
for  children,  however,  is  not  essential  to  secure  the  property  as 
an  inalienable  provision  for  the  daughter.     If  it  is  intended  to 
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give  her  all  the  control  which  is  consistent  with  this  object,  the 
trust  should  be  for  her  separate  and  inalienable  use  during 
coverture,  with  remainder  to  such  persons  as  she  by  deed  or 
will  shall  appoint ;  and,  in  default,  to  her  next  of  kin :  in  which 
case,  of  course,  the  property  is  effectually  devoted  to  the  pre- 
scribed trusts  during  the  coverture  of  the  daughter,  after  the 
expiration  of  which  (the  restraint  on  anticipation  being  at  an 
end)  she  would  be  able,  by  an  exercise  in  her  own  favour  of  her 
power  of  appointment  by  deed,  to  acquire  the  absolute  interest, 
and  entitle  herself  to  call  for  a  transfer  of  the  fund.  Some- 
times the  power  is  confined  to  appointment  by  will,  with  the 
view  of  precluding  an  irrevocable  appointment  in  favour  of  a 
husband  or  any  other  person. 

Similar  trusts  should  be  created  of  the  shares  of  unmarried 
daughters,  unless  the  testator  can  conifide  to  their  prudence 
the  task  of  making  proper  settlements  for  themselves  on  mar- 
riage. 

With  respect  to  unmarried  daughters,  however,  it  is  not  in 
the  power  of  the  testator  to  make  a  life  provision  absolutely 
inalienable,  as  the  legatee,  if  unmarried  at  the  death  of  the 
testator,  or  at  any  subsequent  period,  may,  while  sole,  dis- 
regard any  restriction  on  the  anticipation  of  her  life  interest, 
though  the  testator  may  of  course  visit  such  act  with  the  penalty 
of  forfeiture;  but  this  is  a  strong  measure,  and  not  in  ordi- 
nary cases  to  be  recommended.  The  trusts  adapted  to  cover- 
ture, unless  defeated  by  a  positive  act  on  the  part  of  the 
daughter  herself  while  sole,  will  take  effect  when  such  cover- 
ture occurs. 

A  testator  may  choose  to  give  to  the  surviving  husband  of  a 
daughter  (whose  share  after  her  decease  is  settled  on  her  chil- 
dren) a  life  interest  in  the  property,  or  (which  seems  better)  to 
empower  the  daughter  herself  to  limit  such  an  interest ;  and  if 
this  power  is  made  exerciseable  by  will  only,  it  has  the  effect  of 
securing  to  the  daughter  a  degree  of  influence  during  her  life, 
as  the  power  cannot  be  irrevocably  exercised. 

Sometimes  it  may  be  proper  to  give  to  trustees  a  power  of 
settling  the  shares  of  children  who  marry  during  minority, 
especially  in  the  case  of  a  daughter  who  has  a  reversionary 
share  in  a  money  fund ;  in  such  a  case  it  was  not,  until  recently, 
in  the  power  of  either  of  the  marrying  parties,  even  though 
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the  intended  husband  were  adult,  to  make  an  absolute  settle- 
ment, as  his  marital  interest  (which,  if  the  fund  were  an  interest 
in  possession,  would  render  the  settlement  effectual)  was  sub- 
ject to  the  wife's  contingent  right  of  survivorship,  which  her 
minority  prevented  her  from  binding  before,  and  her  coverture 
after,  the  marriage.  But  now  that,  by  the  18  &  19  Vict.  c.  43,  Jf  *""^'"=*- 
male  infants  not  under  20,  and  female  infants  not  under  17, 
can,  with  the  sanction  of  the  Court  of  Chancery,  (to  be  ob- 
tained by  petition,  without  the  institution  of  a  suit,)  make  a 
valid  and  binding  settlement  upon  or  in  contemplation  of  mar- 
riage, there  is  less  necessity  for  investing  trustees  with  dis- 
cretionary powers  of  making  settlements  of  the  shares  of 
daughters  marrying  during  minority. 

Gifts  to  a  reputed  wife  or  to  illegitimate  children  should 
be  given  free  from  legacy  duty;  and  in  providing  for  the  latter 
persons,  care  should  be  taken  to  dispose  of  the  property,  in  the 
event  of  their  death  during  minority,  or  without  having  them- 
selves effectually  disposed  of  the  same. 

If  any  of  the  legatees  are  debtors  to  the  testator,  it  should  be 
shown  whether  the  debts  are  to  be  brought  into  account ;  and 
if  any  of  them  are  creditors  of  the  testator,  whether  the  lega- 
cies are  to  go  in  satisfaction  of  their  claims. 

It  is  often  convenient  to  authorize  the  payment  of  legacies 
which  may  be  small  in  amount  to  the  parents  or  guardians  of 
infant  legatees,  with  a  direction  that  the  receipts  of  those  per- 
sons shall  discharge  the  executors  or  trustees.  And  generally 
the  investment  of  legacies  belonging  to  minors  should  be  autho- 
rized, instead  of  leaving  the  executors  to  pay  them  into  Court 
under  36  Geo.  3,  c.  52,  s.  32,  or  the  Trustees  Relief  Acts. 

Legacies  to  charities  require  especial  care. 

II.   As  to  the  subjects  of  gift.  Subjects  of 

It  remains  to  be  considered  what  are  the  modes  of  disposition 
best  adapted  to  various  species  of  property. 

Household  goods  and   other   perishable  articles   should,   in  Household 

.  goods,  &c. 

general,  be  given  to  the  immediate  takers  out  and  out.  It  is 
seldom  intended  that  they  should  be  sold ;  and  the  creation  of 
life  or  other  partial  interests  in  such  property  is  attended  with 
much  inconvenience.  Where  such  partial  interests  are  be- 
queathed, it  should  be  ascertained  whether  the  temporary  pos- 
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sessor  is  to  give  any  security  to  the  ulterioi'  taker  for  the  pre- 
servation of  the  chattels  in  question.  The  creation  of  a  partial 
interest  in  live  stock  is  also  objectionable,  on  account  of  the 
difficulty  of  regulating  the  precise  mode  of  enjoyment,  and  of 
adjusting  the  relative  claims  of  the  immediate  and  ulterior 
takers.  It  is  better  either  to  give  such  property  absolutely  in 
possession,  or,  if  the  testator  wishes  to  create  a  life  interest,  to 
direct  the  stock  to  be  sold,  and  the  proceeds  invested,  and  the 
income  to  be  paid  to  the  intended  legatee  for  life,  the  capital 
being  made  divisible  at  his  death. 

Where  a  general  residue  of  personal  estate  is  given  to  a  per- 
son for  life,  it  should  be  distinctly  ascertained  and  shown  whe- 
ther the  legatee  is  to  enjoy  the  use  or  income  of  the  property  in 
its  actual  state,  or  whether  it  is  to  be  converted,  and  the  pro- 
ceeds invested  upon  government  or  real  securities.  This  is 
especially  important  where  any  part  of  the  property  is  of  a 
wasting  or  deteriorating  nature,  as  annuities  or  leaseholds  of 
short  duration,  since  property  of  this  description  obviously 
throws  into  the  hands  of  the  immediate  taker  a  larger  income 
than  an  investment  of  the  proceeds  would  yield. 

On  the  other  hand,  if  any  part  of  the  residue  consists  of 
reversionary  or  other  future  interests,  the  case  is  reversed, 
and  the  legatee  for  life  is  the  person  interested  in  requiring  an 
immediate  sale.  A  want  of  explicitness  as  to  this  point  has 
occasioned  much  litigation.  In  general,  where  the  purposes  of 
the  will  require  (as  they  commonly  do)  that  some  part  of  the 
residuary  property  should  be  sold,  the  best  course  is  to  subject 
the  whole  to  a  trust  for  sale  and  conversion,  and  to  give  the 
trustees  a  discretionary  power  of  continuing  the  property  in  its 
actual  state  so  long  as  they  may  deem  it  expedient  so  to  do,  and 
of  paying  the  income  to  the  persons  who  would  be  entitled  to 
the  interest  of  the  invested  fund.  If  real  estate  is  included 
in  the  trust,  it  should  be  expressed  that  this  discretion  is  not  to 
affect  the  transmissible  quality  of  the  estate,  which,  under  the 
absolute  trust  for  conversion,  would  be  that  of  personalty. 

Where  a  testator  has  real  estate  which  he  intends  to  be 
enjoyed  by  members  of  his  family  in  undivided  shares,  it  is  in 
general  advisable  that  the  property  should  be  impressed  with  a 
trust  for  sale  and  conversion,  with  a  power  to  the  trustees  (as 
above  suggested)  to  suspend  indefinitely  the  execution  of  the 
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trust,  as  a  joint  ownership  is  inconvenient,  and  commonly  ter- 
minates either  in  a  partition,  which  is  often  an  expensive  and 
operose  measure,  (especially  if  any  of  the  parties  interested  are 
under  personal  incapacity,)  or  in  a  sale ;  and  it  is  to  be  remem- 
bered, that  the  existence  of  an  absolute  trust  for  sale  and  con- 
version does  not  prevent  the  parties  l)eneficially  entitled  (all 
concurring  (a)),  from  electing  to  retain  the  property  in  entirety 
as  land.  The  plan  pursued  by  some  conveyancers  of  eminence 
is  to  give  the  trustees  the  legal  estate,  and  then  a  discretionary 
power  of  sale ;  and  this  method  has  been  found  in  practice  to 
work  well.  . .   .a-jsxr 

If  any  of  the  properties  are  in  mortgagre,  it  should  be  ascer-  Suggesflonst, 

•jiiii-  &o'  ^here  pro- 

tamed  whether  the  devisee  is  to  take  it  exonerated  from  the  pertyissub- 

incurabrance ;  the  rule  now  being,  that,  in  the  absence  of  any  cumbrances. 

evidence  of  intention  to  the  contrary,  the  personal  estate  is  not 

applicable  in  discharge  of  the  mortgage,  but  the  devisee  takes 

the  estate  cum  onere.     And  here  it  may  be  remarked,  that  an 

estate  in  mortgage  ought  never  to  be  devised  to  uses  in  strict 

settlement,  or  otherwise  subjected  to  limitations  in  favour  of 

infants  or  unborn  persons,  without  being  accompanied  by  a 

power  of  sale,  or  without  some  other  effectual  means  being 

provided  for  raising  the  money,  if  called  in  by  the  mortgagee. 

The  same  remark  applies  where  the  testator  has  charged  the  Charge  of 

estate  so  devised  with  the  payment  of  his  debts  ;  and  it  is  to  be 

remembered,  that  the  law,  without  any  act  of  the  testator,  has 

now  brought  this  burden  (though  in  a  somewhat  different  mode) 

on  the  land ;  so  that  if  the  real  estate  is  likely  to  be  resoi'ted 

to  for  this  purpose,  the  proper  machinery  should  be  provided 

for  rendering  it  conveniently  available  by  sale  or  mortgage. 

When  a  testator  subjects  his  real  estate  to  debts,  legacies  or 

annuities,  it  should   be  ascertained   and   distinctly  indicated, 

whether  he  intends   to  make  the  land  the  primary  fund,  or 

merely  that  it  should  supply  any  deficiency  in  the  personal 

estate.     The  latter  would  be  presumed  where  the  contrary  does 

not  appear ;  but  obscurity  on  the  point  has  been  a  prolific  source 

of  litigation. 


(a)  And  their  estates  being  absolute  and  indefeasible  {Sisson  v.  Giles,  2 
N.  E.  559,  11  W.  E.  971). 


622 


SUGGESTIONS  FOR 


Whether  the 
vesting  or  the 
enjoyment 
only  is  to  be 
postponed. 


Discretion- 
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ner or  other- 
wise. 


Another  and  very  important  suggestion  is,  that  whenever  the 
enjoyment  of  the  subject  of  gift  (whatever  be  its  natui'e)  is 
postponed  to  a  period  subsequent  to  the  testator's  decease,  it 
should  be  ascertained  whether  the  vesting  is  also  to  be  deferred  ; 
in  other  words,  whether  the  devisee  or  legatee  is  immediately 
to  take  such  an  interest  as  will  pass  to  his  representatives  in 
the  event  of  his  dying  before  the  period  of  enjoyment.  Where 
the  vesting  is  postponed  until  majority,  or  any  other  period, 
the  destination  of  the  income  in  the  meantime  should  be  pro- 
vided for. 

Where  land  is  devised  in  favour  of  infant  or  unborn  persons, 
ample  powers  of  management  should  be  vested  in  the  trustees, 
such  as  that  of  making  repairs  (which  may  often  be  usefully 
extended  to  improvements),  letting  the  property  for  periods 
of  a  convenient  duration,  and  accepting  surrenders  fi'om,  and 
compounding  for  claims  against,  tenants,  and,  where  the  estate 
is  considerable,  appointing  agents  and  managers  (b).  Indeed,  the 
extent  of  the  discretionary  authority  of  trustees  is  always  a 
point  upon  which  a  testator's  intention  should  be  carefully 
ascertained.  The  nature  of  the  powers  adapted  to  various  cir- 
cumstances will  be  collected  from  the  Precedents.  Liberality, 
without  excessive  indefiniteness,  is  the  desideratum.  If  special 
and  onerous  duties  are  imposed  on  trustees,  a  large  discretion 
should  be  confided,  and,  in  such  cases,  a  pecuniary  allowance 
for  the  extraordinary  trouble  of  management  may  be  a  pruden- 
tial measure.  This  remark  particularly  applies  where  ex- 
ecutors are  directed  to  carry  on  a  business,  as  such  a  duty  in- 
volves a  greater  amount  of  risk  and  trouble  than  can  be  fairly 
exacted  from  the  gratuitous  services  of  a  trustee.  Even  in 
ordinary  cases,  a  pecuniary  legacy  to  executors  for  their  trouble 
seems  proper,  especially  if  they  are  strangers,  taking  no  benefi- 
cial interest  under  the  will.  And  here  it  may  be  remarked, 
that,  with  a  view  to  the  protection  of  the  trustees,  and  the 
making  provision  for  the  due  administration  of  the  affairs,  the 


(J)  A  direction  by  a  testator  that  a  certain  person  should  be  employed 
as  agent  and  manager  of  the  testator's  estates,  whenever  his  trustees  should 
have  occasion  for  the  services  of  a  person  in  that  capacity,  was  held  not  to 
create  a  trust  which  such  person  could  enforce  (Flnden  v.  Stephens,  2  Ph. 
142;  see  also  Sharv  v.  Lawless,  5  C.  &  F.  129). 
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extent  of  a  testator's  engagements  to  third  persons,  and  espe- 
cially his  rights  and  responsibilities  with  respect  to  any  partner- 
ship concern,  or  any  joint-stock  company,  in  which  he  may  be 
engaged,  may  be  a  proper  subject  for  inquiry  and  provision. 

m.  General  suggestions.  General 

Where  real  estates  are  to  be  specifically  devised,  it  is  well  to  ^p^^j^f.  ^J 
see  the  title  deeds,  or  an  abstract  of  the  recent  title.     Misde-  ■*""•• 
scription,  omission  of  parcels,  mis-statements  of  tenure,   &c., 
may  thus  be  avoided ;  and  if  the  lands  are  described  by  their 
situation  and  occupancy,  it  should  be  seen  that  the  two  parts  of 
the  description  are  co-extensive. 

A  marriage  or  other  settlement  of  the  testator  should  be  setuement. 
inspected. 

If  any  contract  for  the  purchase  or  sale  of  realty  be  likely  to  contract  Jbr 

,,,..-,  purchase  or 

be  pending  at  the  testator's  death,  the  destination  of  the  estate  sale. 
or  of  the  purchase-money  should  be  provided  for. 

If  the  testator  is  in  partnership,  it  would  be  well  to  examine  Partnership, 
the  partnership  articles,  to  see  if  they  contain  any  power  to  be 
exercised  by  will. 

Especial  care  should  be  taken  to  provide  for  the  payment  of  charge  of 
debts  and  legacies  ;  for  the  exoneration  therefrom  of  such  parts 
of  his  property  as  the  testator  may  wish  to  exclude ;  and  if  the 
realty  be  charged  therewith,  whether  in  exoneration  or  only  in 
aid  of  the  personalty,  the  requisite  machinery  for  working  out 
the  charge  should  be  expressly  provided. 

Where  there  is  an  immediate  gift  to  a  class,  the  components  Gift  to  a 
of  which  may  not  be  in  existence  at  the  death  of  the  testator, 
the  destination,  in  that  event,  of  the  intermediate  income  should 
be  ascertained. 

In  all  cases  where  there  are  limitations   to  survivors,  the  survivor- 
period  to  which  the  survivorship  is  to  be  referred  should  be  "  ^' 
most  clearly  expressed. 

Precatory  words,  or  words  of  recommendation,  should  be  precatoiy 
avoided.      If  it  be  intended  to  impose  a  legal  obligation,  a  "^°'^** 
definite  trust  should  be  created. 

Mortgage  and  trust  estates  should  be  expressly  devised  as  Mortgage 

„  and  trust 

a  matter  oi  course.  estates. 

General  powers  vested  in  the  testator  over  the  beneficial  in-  powers, 
terest  in  realty  and  personalty  will  be  exercised  by  a  general 
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disposition,  unless  a  contrary  intention  appear.  It  should  be 
borne  in  mind,  however,  that  as  to  powers,  whether  general  or 
special,  testators  may  wish  the  property  to  go  as  in  default  of 
appointment ;  and  this  wish  may  (especially  as  regards  powers 
of  revocation)  be  defeated  by  an  unguarded  general  disposition. 

If  annuities  be  given  it  should  be  shown  how  they  are  to 
be  raised ;  whether  by  the  purchase  by  the  executors  of  a 
government  or  other  annuity,  or  by  the  appropriation  of  a  par- 
ticular fund,  or  as  a  charge  on  a  particular  estate. 

Annuities,  rent-charges  and  life  interests  should  be  given 
clear  of  legacy  duty.  A  saving  is  effected  by  giving  all  lega- 
cies clear  of  duty. 

:  Provision  should  be  made  for  lapse;  and,  in  the  case  of 
contingent  gifts,  for  the  non-occurrence  of  the  contingency. 

When  the  legal  estate  in  land  is  given  to  a  female,  the  neces- 
sity for  an  acknowledgment,  in  case  she  should  deal  with  the 
land  during  coverture,  may  be  avoided  by  giving  her  also  a 
power  of  appointment. 

In  disposing  of  copyholds  (whether  vested  in  the  testator  as 
beneficiary,  mortgagee  or  trustee)  a  power  of  appointment  should 
invariably  be  given,  either  to  trustees  or  the  beneficial  owner, 
or  both. 

Powers  to  trustees  of  investment,  to  vary  securities,  to  apply 
the  income  of  shares  of  minors  for  their  maintenance,  and  to 
apply  a  definite  portion  of  the  principal  for  their  advance- 
ment, should  be  inserted  as  a  matter  of  course.  The  common 
power  to  give  discharges  may  now  be  omitted ;  but  a  power 
to  appoint  new  trustees  may  or  may  not  be  necessary.  The 
common  indemnity  clauses  to  trustees  are  not  now  of  much  im- 
portance. 

And,  in  cases  to  which  such  provisions  are  applicable,  trus- 
tees should  have  a  discretion  given  them  as  to  the  appointment 
of  agents,  bailiffs,  &c.;  insuring,  repairing  and  leasing  property; 
cutting  timber ;  working  mines ;  and  generally  in  reference  to 
the  management  of  the  property.  On  all  these  points,  the 
wishes  of  the  testator  should  be  ascertained. 

It  may  be  necessary  to  negative  wholly  or  partially  the 
operation  of  all  or  some  of  the  recent  Acts  knovm  as  Lord 
St.  Leonards'  Act,  Lord  CranwortK s  Act,  Mr.  Locke  King's 
Act,  and  the  Leases  and  Sales  of  Settled  Estates  Act. 


PREPARING  WILLS.  •  525 

We  may  conclude  with  the  remark,  that  no  person  should  As  to  pre- 

TM        ,.,..  ,,  ,         paring  codl- 

attempt  to  prepare  a  codicil  which  is  intended  to  revoke,  ciis. 
alter  or  modify  any  disposition  in  the  will,  or  in  a  previous 
codicil,  without  seeing  such  prior  testamentary  document,  the 
contents  of  which  are  often  very  imperfectly  recollected  and 
stated  by  the  testator ;  and  no  reader  of  legal  reports  need  be 
informed  how  numerous  and  perplexing  are  the  questions  to 
which  inaccuracies  occasioned  by  a  neglect  of  this  precaution 
have  given  rise. 


APPENDIX. 


I. 

The  following  enactments  are  not  repealed  by  the  Wills  Act, 
1  Vict.  c.  26. 

Testamentary  Guardians  :  The  12  Car.  2,  c.  24,  s.  8  (see  ante,  12  Car.  2, 
p.  227),  enacts,  "  That  where  any  person  hath  or  shall  have  any  child  Fathers  may 
or  children  under  the  age  of  twenty-one  years,  and  not  married  at  the  cyj^y'^of 
time  of  his  death,  that  it  shall  and  may  be  lawful  to  and  for  the  father  infants  by 

deed  or  will. 

of  such  child  or  children,  whether  bom  at  the  time  of  the  decease  of 
the  father,  or  at  that  time  in  ventre  sa  mere  [or  whether  such  father 
be  within  the  age  of  twenty-one  years,  or  of  full  age],  by  his  deed  exe- 
cuted in  his  lifetime,  or  by  his  last  will  and  testament  in  writing,  in 
the  presence  of  two  or  more  credible  witnesses,  in  such  manner  and 
from  time  to  time  as  he  shall  respectively  think  fit,  to  dispose  of  the 
custody  and  tuition  of  such  child  or  children  for  and  during  such  time 
as  he  or  they  shall  respectively  remain  under  the  age  of  twenty-one 
years  or  any  lesser  time,  to  any  person  or  persons  in  possession  or 
remainder,  other  than  popish  recusants  ;  and  that  such  disposition  of 
the  custody  of  such  child  or  children  made  since  the  24th  of  February, 
1645,  or  hereafter  [i.  e.  after  1660]  to  be  made,  shall  be  good  and 
effectual  against  all  and  every  person  or  persons  claiming  the  custody 
or  tuition  of  such  child  or  children  as  guardian  in  socage  or  other- 
wise :  And  that  such  person  or  persons,  to  whom  the  custody  of  such  Actions  of 
child  or  children  hath  been  or  shall  be  so  disposed  or  devised  as  ofwattu. 
aforesaid,  shall  and  may  maintain  an  action  of  ravishment  of  ward  or 
trespass,  against  any  person  or  persons  which  shall  wrongfully  take 
away  or  detain  such  child  or  children,  for  the  recovery  of  such  child 
or  children  ;  and  shall  and  may  recover  damages  for  the  same  in  the 
said  action,  for  the  use  and  benefit  of  such  child  or  children." 

The  9th  section  enacts,  "  That  such  person  or  persons,  to  whom  Management 
the  custody  of  such  child  or  children  hath  been  or  shall  be  so  dis-  per8oiiai*° 
posed  or  devised,  shall  and  may  take  into  his  or  their  custody,  to  the  lan^by  JSeir 
use  of  such  child  or  children,  the  profits  of  all  lands,  tenements  and  piardiant. 
hereditaments  of  such  child  or  children ;  and  also  the  custody,  tuition 
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and  management  of  the  goods,  chattels  and  personal  estate  of  such 
child  or  children,  till  their  respective  age  of  twenty-one  years,  or  any- 
lesser  time,  according  to  such  disposition  aforesaid ;  and  may  bring 
such  action  or  actions  in  relation  thereunto,  as  by  law  a  guardian  in 
common  socage  might  do." 

But  section  10  provides,  "  That  this  Act,  or  anything  therein  con- 
tained, shall  not  extend  to  alter  or  prejudice  the  custom  of  the  City 
of  London,  nor  of  any  other  city  or  town  corporate,  or  of  the  town  of 
Berwick-upon-Tweed,  concerning  orphans ;  nor  to  dischai-ge  any  ap- 
prentice from  his  apprenticeship." 

These  enactments  remain  in  force,  except  as  to  the  italicised  pas- 
sage in  brackets  in  sect.  8. 


Short  title. 


Interpreta- 
tion of 
terms. 


WIU  made 
before  entry 
Ineffectual  as 
to  wages,  &c. 


Wills  op  Petty  Officers,  Seamen  and  Marines  :  By  the  12th 
section  of  the  Wills  Act  {ante,  p.  27)  the  provisions  of  11  Geo.  4  &  1 
Will.  4,  c.  20,  with  respect  to  wills  of  petty  officers  and  seamen  in 
the  navy  and  marines,  were  preserved.  But  those  provisions  have 
since  been  repealed,  and  the  following  Act  has  been  passed : — 

28  &  29  Vict.  c.  72. 
An  Act  to  make  better  Provision  respecting  Wills  of  Seamen  and 
Marines  of  the  Royal  Navy  and  Marines.  [29th  June,  1865.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  This  Act  may  be  cited  as  The  Navy  and  Marines  (Wills)  Acty 
1865. 

2.  In  this  Act — 

The  term  "  the  Admiralty"  means  the  Lord  High  Admiral  of  the 
United  Kingdom,  or  the  Commissioners  for  executing  the  Office 
of  Lord  High  Admiral : 

The  term  "  seaman  or  marine"  means  a  petty  officer  or  seaman, 
non-commissioned  officer  of  marines  or  marine,  or  other  person' 
forming  part  in  any  capacity  of  the  complement  of  any  of  her 
Majesty's  vessels,  or  otherwise  belonging  to  her  Majesty's  naval 
or  marine  force,  exclusive  of  commissioned,  warrant,  and  sub- 
ordinate officers,  and  assistant  engineers,  and  of  kroomen. 

3.  A  will  made  after  the  commencement  of  this  Act  by  any  person 
at  any  time  previously  to  his  entering  into  service  as  a  seaman  or 
marine  shall  not  be  valid  to  pass  any  wages,  prize  money,  bounty 
money,  grant,  or  other  allowance  in  the  nature  thereof,  or  other 
money  payable  by  the  Admiralty,  or  any  effects  or  money  in  charge 
of  the  Admiraltv. 


APPENDIX. 


529 


4.  A  will  made  after  the  commencement  of  this  Act  by  any  person  28  &  29  vict. 
while  serving  as  a  seaman  or  marine  shall  not  be  valid  for  any  pur-  -vvm  invalid 
pose  if  it  is  written  or  contained  on  or  in  the  same  paper,  parchment,  !^^^^™'""'^'^  . 
or  instrument  with  a  power  of  attorney.  attorney. 

6.  A  will  made  after  the  commencement  of  this  Act  by  any  person  Regulations 
while  serving  as  a  seaman  or  marine,  or  when  he  has  ceased  so  to  seamen,  &c. 
serve,   shall  not  be  valid  to  pass  any  wages,  prize  money,  bounty  ^^  wages, 
money,  grant,  or  other  allowance  in  the  nature  thereof,  or  other 
money  payable  by  the  Admiralty,  or  any  effects  or  money  in  charge 
of  the  Admiralty,  unless  it  is  made  in  conformity  with  the  following 
provisions  : — 

(1.)  Every  such  will  shall  be  in  writing  and  be  executed  with  the 
formalities  required  by  the  law  of  England  in  the  case  of 
persons  not  being  soldiers   in  actual  military  service   or 
mariners  or  seamen  at  sea: 
(2.)  Where  the  will  is  made  on  board  one  of  her  Majesty's  ships, 
one  of  the  two  requisite  attesting  witnesses  shall  be  a  com- 
missioned officer,  chaplain,  or  warrant  or  subordinate  officer 
belonging  to  her  Majesty's  naval  or  marine  or  military 
force : 
(3.)  Where  the  will  is  made  elsewhei'e  than  on  board  one  of  her 
Majesty's  ships,  one  of  the  two  requisite  attesting  witnesses 
shall  be  such  a  commissioned  officer  or  chaplain  or  warrant 
or  subordinate  officer  as  aforesaid,  or  the  governor,  agent, 
physician,  surgeon,  assistant  surgeon,  or  chaplain  of  a  naval 
hospital  at  home  or  abroad,  or  a  justice  of  the  peace,  or  the 
incumbent,  curate,  or  minister  of  a  church  or  place  of  wor- 
ship in  the  parish  where  the  will  is  executed,  or  a  British 
consular  officer,  or  an  officer  of  customs,  or  a  notary  public : 
A  will  made  in  conformity  witli  the  foregoing  provisions  shall,  as 
regards  such  wages,  money,  or  effects,  be  deemed  to  be  well  made 
for  the  purpose  of  being  admitted  to  probate  in  England ;  and  the 
person  taking  out  representation  to  the  testator  under  such  will  shall 
exclusively  be  deemed  the  testator's  representative  with  respect  to 
such  wages,  money,  or  effects. 

6.  Notwithstanding  anything  in  this  or  any  other  Act,  a  will  made  As  to  wills 
after  the  commencement  of  this  Act  by  a  seaman  or  marine  while  he  ^ri^o^ners  of 
is  a  prisoner  of  war  shall  (as  far  as  regards  the  form  thereof)  be  ■^'"^• 
valid  for  all  purposes  if  it  is  made  in  conformity  with  the  following 
provisions : — 

(1.)  If  it  is  in  writing  and  is  signed  by  him,  and  his  signature 
thereto  is  made  or  acknowledged  by  him  in  the  presence  of 
and  is  in  his  presence  attested  by  one  witness,  being  either 
"W.  M  M. 
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a  commissioned  officer  or  chaplain  belonging  to  her  Majesty's 
naval  or  marine  or  militarj^  force,  or  a  waiTant  or  subordinate 
officer  of  lier  Majesty's  navy,  or  the  agent  of  a  naval  hospital, 
or  a  notary  public : 

(2.)  If  the  will  is  made  according  to  the  forms  required  by  the  law 
of  the  place  where  it  is  made : 

(3.)  If  the  will  is  in  writing  and  executed  with  the  formalities 
required  by  the  law  of  England  in  the  case  of  persons  not 
being  soldiers  in  actual  military  service  or  mariners  or  sea- 
men at  sea. 

7.  Notwithstanding  anything  in  this  Act,  in  case  of  a  will  made 
after  the  commencement  of  this  Act  by  any  person  while  serving  as 
a  marine  or  seaman,  and  being  either  in  actual  military  service  or  a 
mariner  or  seaman  at  sea,  the  Admiralty  may  pay  or  deliver  any 
wages,  prize  money,  bounty  money,  grant  or  other  allowance  in  the 
nature  thereof,  or  other  money  payable  by  the  Admiralty  or  any 
effects  or  money  in  charge  of  the  Admiralty,  to  any  person  claiming 
to  be  entitled  thereto  under  such  will,  though  not  made  in  conformity 
with  the  provisions  of  this  Act,  if,  having  regard  to  the  special  cir- 
cumstances of  the  death  of  the  testator,  the  Admiralty  are  of  opinion 
that  compliance  with  the  requirements  of  this  Act  may  be  properly 
dispensed  with. 

8.  This  Act  shall  commence  on  such  day,  not  later  than  the  1st 
day  of  January,  1866,  as  her  Majesty  in  Council  thinks  fit  to  direct; 
nevertheless  her  Majesty  in  Council  may,  if  it  seems  fit,  with  reference 
to  any  places  out  of  the  United  Kingdom,  direct  that  this  Act  do  not 
commence  there,  respectively,  until  a  time  after  that  day,  and  with 
respect  to  every  such  place  the  time  so  appointed  shall  be  deemed 
the  time  of  the  commencement  of  this  Act. 

9.  Every  Order  in  Council  under  this  Act  shall  be  published  in  the 
London  Gazette,  and  shall  be  laid  before  both  houses  of  parliament 
within  thirty  days  after  the  making  thereof,  if  parliament  is  then 
sitting,  and  if  not,  then  within  thirty  days  after  the  next  meeting 
of  parliament. 
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II. 

ON  DOMICILE. 


The  law  of  personalty  (moveables)  follows  the  .law  of  the  owner's  Personalty 
domicile  (jnobilia  sequuniur  personam).     The  law  of  realty  (immove-   lex  drnniniu. 
ables)  is  that  of  the  country  in  which  the  realty  is  situated  (lex  loci  Realty  by 
rei  Slice).    A  will  disposing  of  real  estate  must  therefore  be  executed  g^cg^ 
with  the  forms  required  by  the  law  of  the  country  in  which  such 
estate  is  situated.     (As  to  leaseliolds  for  years,  see  post,  p.  545). 

By  the  Roman  law  a  man  might  be  without  a  domicile  (see  J.  G. 

Phil.  Prin.  Jurisp.  164)  ;  but  the  English  law  considersjeyery  per- -<- 

son  as  domiciled  somewhere^oFoTRerT 

Domicile  is  of  three  Kinds  ;  1.  Of  birth  or  origin  ;  2.  By  operation  Domicile,  of 
of  law  ;  3.  Of  choice  (R.  Phil.  Dom.  13  ;  see  also  Sto.  Conf.  Laws,  t^^^^""^- 
eh.  3  ;  Westlake,  Intern.  Law,  ch.  3). 

"  Domicile  "  answers  very  much  to  the  common  meaning  of  our 
word  "  home,"  and  where  a  person  possesses  two  residences,  the 
phrase  "  he  made  the  latter  his  home,"  would  point  out  the  latter  to 
be  his  domicile  (Phil.  Dom.  13). 

1.  Domicile  of  birth  or  origin — 

The  domicile  of  origin  is  that  arising  from  a  man's  birth  and  Domicile  of 
connexions.  "  °  °" 

If  a  child  is  born  whilst  its  parents  are  on  a  journey,  or  tempo- 
rarily absent  from  home,  the  parent's  domicile,  and  not  the  accidental 
place  of  birth,  is  the  domicile  of  the  child  {ib.  25). 

2.  Domicile  by  operation  of  law — 

This  head  comprises  those  who  are  under  the  control,  and  to  whom  Domicile  by 
the  law  gives  the  domicile,  of  another,  and  those  on  whom  the  state  i^^^ 
fixes  a  domicile.     For  example— The  wife's  domicile  is  that  of  her  wife, 
husband  (Phil.  Dom.  27 — 36  ;  Westlake,  Intern.  Law,  42  ;  Dalhousie 
V.  M'Douall,  7  C.  &  F.  817  ;  Bremer  v.  Freeman,  D.  &  Svv.  192,  10 
Moo.  P.  C.  306,  5  W.  R.  618  ;  Gmt  v.  Zimmermann,  5  No.  Gas.  440; 
Yelverton  v.  Yelverton,  1  Sw.  &  Tr.  574,  6  Jur.  N.  S.  24,  8  W.  R. 
134),  and  this  is  the  case,  even  though  they  be  living  apart  {War- 
render  V.  Warrender,  2  C.  &  F.  488  ;    Whitcomhe  v.  Whitcombe,  2  Cur. 
351  ;  Re  Daly's  Settlement,  25  Be.  456).    After  the  death  of  her 
husband,  the  widow  retains  his  domicile  so  long  as  she  remains  a 
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widow  (  Gout  V.  Zimmermann^  uhi  sup.).  A  divorced  woman  (  Williams 
V.  Dormer,  2  Rob.  605),  and  also,  it  is  conceived,  one  judicially 
separated  from  her  husband  (since  by  20  &  21  Vict.  c.  85,  sec.  7,  a 
judicial  separation  has  "  the  same  force  and  the  same  consequences 
as  a  divorce  a  mensd  et  tliorof^  but  see  Dolphin  v.  Robins,  7  H.  L.  C. 
390),  has  the  option  of  taking  a  new  domicile,  but  until  she  exercises 
this  option,  her  marital  domicile  is  not  changed  (see  Wan-ender  v. 
Warrender,  uhi  sup.). 

But  it  would  seem  that  if  the  husband  be  a  lunatic,  and  the  wife 
be  appointed  his  guardian,  she  may  choose  her  own,  and  change  her 
husband's  domicile. 

And  if  the  husband  be  transported  for  life,  and  thereby  his  domi- 
cile be  changed,  it  would  probably  be  held  that  the  wife  is  at  liberty 
to  select  her  own  domicile. 

The  domicile  of  a  legitimate  unemancipated  minor  is  that  of  the 
father,  or  of  the  mother  during  widowhood,  or  (though  this  is  dis- 
puted) of  the  guardian  (Phil.  Dom.  37—54  ;  Westlake,  Intern.  Law, 
35).  Of  his  own  accord  a  minor  cannot  change  his  domicile  (Somer- 
ville  V.  Somerville,  5  Ves.  787)  ;  but  if  the  mother  acquire  a  new 
domicile  (as  by  a  second  marriage),  it  is  communicated  to  an  infant 
residing  with  her  (Potinger  v.  Wightman,  3  Mer.  67  ;  Johnstone  v_ 
Beattie,  10  C.  &  P.  138)  ;  and  the  better  opinion  appears  to  be  that 
the  guardian  also  has  the  power  of  changing  the  domicile  of  his  ward, 
provided  it  be  done  sme  mala  fide  (see  3  Mer.  80  ;  Westlake,  Intern, 
Law,  35  ;  see  also  Stuart  v.  Moore,  4  Macq.  1,  9  W.  R.  722  ;  Stuart 
V.  Marquis  of  Bute,  9  H.  L.  C.  440).  A  legacy  bequeathed  to  an  in- 
fant domiciled  abroad  may  be  paid  when  the  infant  comes  of  age  by 
the  law  of  England  or  of  the  place  of  domicile,  whichever  first  hap- 
pens ;  and  in  the  meantime  must  be  dealt  with  in  the  usual  way  as 
an  infant's  legacy,  although  by  the  law  of  the  place  of  domicile  the 
guardian  of  the  infant  is  entitled  to  receive  the  legacy  {Re  Hellmann's 
Will,  L.  R.,  2  Eq.  363). 

Marriage  emancipates  a  minor,  and  gives  him  the  power  of  choosing 
tion  of  minor.  ^  jjg^  domicile  ;  so  by  accepting  an  office  from  which  he  is  not  re- 
moveable,  or  by  entering  into  a  house  of  commerce  with  the  consent 
of  those  under  whose  control  he  is,  a  minor  becomes  emancipated, 
and  capable  of  acquiring  a  domicile  of  his  own.  But,  for  a  complete 
and  perfect  emancipation,  the  relation  contracted  by  the  minor  must 
be  one  which  wholly  and  permanently  excludes  the  parental  control 
{Rex  V.  Wilmington,  5  B.  &  Al.  525).  A  soldier  or  marine  is  eman- 
cipated {Rex  V.  Walpole  St.  Peter's,  cited  in  Rex  v.  Wohum,  8  T.  R. 
479  ;  Rex  v.  Rotherfield  Greys,  1  B.  &  C.  345),  by  his  entry  into  the 
service  of  the  crown  ;  but  in  such  a  case  the  parental  authority  is 
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suspended  only,  not  destroyed,  and  if  the  service  of  the  crown  should  domicile. 
cease  before  the  age  of  twenty-one  is  attained,  the  parental  control 
revives  (ib.)  But  voluntary  entrance  into  a  local  militia  {Beg.  v. 
Scammonden,  8  Q.  B.  349),  or  a  police  force  (Meg.  v.  Selborne,  8  W.  R. 
21),  or  the  service  of  the  captain  of  a  merchant  ship  (Rex  v.  Lytchet 
Matraverse,  7  B.  &  C.  226),  does  not  emancipate  a  minor. 

The  domicile  of  a  posthumous,  or  of  an  illegitimate  minor,  is  that  Posthumous, 
of  the  mother ;  if  the  parents  are  unknown,  it  is  the  place  of  birth  or^,ff  unl''  *' 
or  discovery  of  the  child  (Westlake,  Intern.  Law,  35),  ^ar  ^te 

One  who  sojourns  in  a  particular  place  for  the  purpose  of  prose-  student, 
cuting  his  studies  does  not  acquire  a  domicile  in  that  place  (Phil. 
Dom.  54). 

It  would  seem  that  the  domicile  of  the  guardian  or  committee  of  Lunatic 
a  lunatic  determines  the  domicile  of  the  lunatic  (ib.  54 — 57  ;  but  see 
contra,  Westlake,  47).  As  to  the  effect  of  a  change  of  the  father's 
domicile  upon  the  question  of  domicile  of  a  lunatic  son,  see  Sharpe 
V.  Crispin  (Prob.  Court,  9  Feb.,  1869),  in  which  case  the  son  was  of 
unsound  mind  throughout  the  whole  of  his  majority. 

As  a  general  rule,  a  domestic  servant  preserves  the  domicile  which  servant. 
he  possessed  before  entering  into  service  (see,  however,  Westlake, 
42)  ;  but  this  is  a  question  depending  upon  the  particular  circum- 
stances of  each  case  (Phil.  57 — 60)  ;  and  a  fortiori  in  any  other  kind 
of  service  the  circumstances  must  be  taken  into  account  as  criteria  of 
the  animus  manendi. 

The  holder  of  an  office  of  a  temporary  and  revocable  nature  does  Pui)iic 
not  change  his  original  domicile  (A ttoimey- General  v.  Howe,  1  H.  &  C.  °  ^^' 
31,  10  W.  R.  718)  ;  but  if  the  office  be  not  revocable,  and  its  duties 
necessitate  residence  in  a  particular  place,  then  the  holder  of  such 
office  acquires  a  domicile  at  that  place  (Phil.  61 — 79).  The  resi- 
dence required  must,  however,  be  constant,  and  not  occasional  merely 
(Somerville  v.  Somerville,  5  Ves.  750). 

Thus  the  civil  and  military  officers  of  the  late  E.  I.  C.  acquired  an  Military  or 
Indian  domicile  (Munroe  v.  Douglas,  5  Mad.  404  ;  Bruce  v.  Bruce,  6  "*^*  °  ^'^'' 
Br.  P.  566,  2  B.  &  P.  229,  n. ;  Cragie  v.  Lewin,  3  Cur.  435  ;  Hep- 
bum  V.  Skirving,  9  W.  R.  764)  ;  but  the  domicile  of  an  officer  in  the 
general  service  of  the  crown  is  unchanged  by  his  serving  in  foreign 
parts  (Phil.  78,  79  ;  Attorney- General  v.  Pottinger,  6  H.  &  N.  733, 
9  W.  R.  578).  And  in  the  case  of  an  officer,  in  the  service  either 
of  the  crown  or  of  the  E.  I.  C,  absent  on  furlough,  and  many  years 
resident  abroad,  the  presumption  of  law  is  against  the  acquisition  of 
a  foreign  domicile  (Hodgson  v.  De  Beauchesne,  12  Moo.  P.  C.  285,  7 
W.  R.  397,  33  L.  T.  36).  But  the  presumption,  raised  by  the  con- 
tinuing on  half-pay  in  the  navy,  against  a  change  of  domicile,  may 
be  rebutted  (CocTcrell  v.  Coch-ell,  25  L.  J.,  Ch.  730,  4  W.  R.  730). 
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Persons  who  enter  the  military  service  of  a  foreign  state  acquire 
a  domicile  in  that  state  {Ommaney  v.  Bingham,  before  H.  of  L.,  18 
March,  1796  ;  see  5  Ves.  757)  ;  but  (as  between  the  different  countries 
which  together  constitute  the  United  Kingdom)  it  seems  that  sub- 
jects of  the  Queen  do  not,  by  entering  the  service  of  the  crown, 
acquire  an  English  domicile,  but  retain  their  domicile  of  origin. 
Thus,  a  domiciled  Irishman  by  entering  the  Royal  Artillery  (Yel- 
verton  v.  Yelverton,  1  Sw.  &  Tr.  574,  8  W.  R.  134),  and  a  Jerseyman 
by  entering  the  Royal  Navy  {Re  Patten,  6  Jur,,  N.  S.  151),  did  not 
acquire  a  domicile  in  England. 

An  ambassador  preserves  the  domicile  of  the  country  which  he  re- 
presents and  to  which  he  belongs,  and  this  privilege  extends  to  those 
resident  with  him  (Phil.  79 — 86).  But  a  person  who  has  acquired  a 
foreign  domicile  does  not  revive  his  domicile  of  origin  by  accepting 
an  appointment  as  ambassador  from  his  native  country  to  that  in 
which  he  has  acquired  his  domicile  {Heath  v.  Samson,  14  Be.  441). 
So  also  a  Portuguese,  who  had  acquired  an  English  domicile,  did 
not  lose  it  by  becoming  charge  d'affaires  in  this  country  for  the 
Portuguese  sovereign  {Attorney -General  v.  Kent,  1  H.  &  C.  12,  10 
W.  R.  722). 

Consuls,  also,  when  sent  out  from  one  country  to  represent  it  in 
another,  retain  the  domicile  of  the  country  which  they  serve  (West- 
lake,  Intern;  Law,  44  ;  see,  however,  Sto.  Conf.  Laws,  60).  But  if  a 
government  choose  to  employ  as  consul  a  person  already  resident  in 
the  foreign  country,  his  domicile  is  not  changed  by  the  appointment. 
(As  to  consuls,  see  Maltass  v.  Maltass,  1  Rob.  79  ;  Gout  v.  Zimmer- 
mann,  5  No.  Cas.  445.) 

The  domicile  of  a  beneficed  ecclesiastic  is  the  place  where  his 
benefice  is  situated  (Phil.  86). 

A  prisoner  preserves  the  domicile  of  his  country  (Phil.  87  ;  West- 
lake,  47  ;  Burton  v.  Fisher,  1  Milw.  183).  A  person  transported  for 
life  loses  his  original  domicile  (Phil.  88  —  90). 

A  fugitive  from  his  country,  on  account  of  civil  war,  retains  his 
domicile  in  his  native  land  (Phil.  90  —  97).  And,  generally,  a  do- 
micile will  not  be  lost  by  constrained  residence  in  a  foreign  country 
{Re  Duchesse  d'Orleans,  1  Sw.  &  Tr.  253,  5  Jur.,  N.  S.  104).  But  of 
course  a  prisoner,  exile,  fugitive  or  emigrant  may,  by  continuing  to 
reside  in  a  countiy  after  his  power  of  choice  is  restored  to  him,  like 
the  minor  who  resides  in  a  place  after  his  minority  has  ceased,  ac- 
quire a  domicile  therein  :  see,  as  to  the  refugee.  Collier  v.  Rivaz  (2 
Cur.  858) ;  and  as  to  the  acquisition  of  a  domicile  during  exile,  by 
forming  au  attachment  to  the  place  of  exile,  Heath  v.  Samson  (14 
Be.  441). 
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3.  Domicile  of  choice—  Domicil 

It  may  be  taken  as  a  general  maxim  of  European  and  American  of  choice. 
law  that  every  person  sui  juris  is  at  liberty  to  choose  his  domicile, 
and  to  change  it  according  to  his  inclination  (Phil.  Dom.  98)  ;  but 
as  in  the  Digest  it  is  laid  down,  that  "  Domicilium  re  et  facto  trans-  ^^^^^ 
fertur^  non  nudd  contestatione,'"  that  facts  and  actions  are  required  to 
prove  a  change  of  domicile  (see  J.  G.  Phil.  Princ.  Jurisp.  162),  so 
it  is  a  principle  of  English  law  that  the  domicile  of  origin  must 
prevail,  until  the  party  has  not  only  acquired  another,  but  has  mani- 
fested and  carried  into  execution  an  intention  of  abandoning  his 
former  domicile  and  taking  another  as  his  sole  domicile  (Somerville 
v.  Somerville,  5  Ves.  786  ;  Dalhousie  v.  McDouall,  7  C.  &  F.  817  ; 
Munro  v.  Munro,  ib.  842  ;  Lord  v.  Colvin,  4  Drew.  366  ;  De  Bon- 
neval  v.  De  Bonneval,  1  Cur.  857  ;  Hodgson  v.  De  Beauchesne,  12 
Moo.  P.  C.  285,  7  W.  R.  397  ;  Crookenden  v.  Fuller,  1  Sw.  &  Tr. 
441,  8  W.  R.  49,  5  Jur.,  N.  S.  1222)  ;  and  to  acquire  a  domicile 
there  must  be  actual  residence  in  the  place  chosen,  which  must  be 
the  principal  and  permanent  residence  {Dalhousie  v.  McDouall,  ubi 
sup.).  The  domicile  of  oi'igin  adheres  until  a  new  domicile  is  ac- 
quired, and  the  onus  of  proving  a  change  of  domicile  is  on  the  party 
who  alleges  it  (Bell  v.  Kennedy,  L.  R.,  1  Sc.  App.  307  ;  Attorney- 
General  v.  Countess  Blucher  de  Wahlstatt,  3  H.  &  C.  374). 

An  acquired  domicile  was  defined  by  Kindersley,  V.-C,  in  Lord  Deflnition. 
v.  Colvin  (4  Drew.  376),  as  follows  : — "  That  place  is  properly  the 
domicile  of  a  person  in  which  he  has  voluntarily  fixed  the  habitation 
of  himself  and  his  family,  not  for  a  mere  special  and  temporary 
purpose,  but  with  a  present  intention  of  making  it  his  permanent 
home,  unless  and  until  something  (which  is  unexpected,  or  the  hap- 
pening of  which  is  uncertain)  shall  occur  to  induce  him  to  adopt  some 
other  permanent  home."  But  when  the  same  case  (nom,  Moorhouse 
V.  Lord,  10  H.  L.  C.  272,  1  N.  R.  555,  11  W.  R.  637,)  came  before 
the  House  of  Lords,  the  Vice-Chancellor's  definition  was  rejected  as 
being  too  extensive  ;  it  would  reach  the  case  of  a  person  of  delicate 
health  going  to  a  milder  climate  with  the  determination  of  remaining 
there  untilhis  health  was  restored;  and  it  omitted  one  important 
element,  viz.,  the  fixed  intent  of  abandoning  one  domicile  and  per- 
manently acquiring  another.  The  change  of  residence  must  be  ac- 
complished animo  et  facto  ;  and  to  acquire  anew  domicile  the  animus 
must  go  to  this,  that  a  man  must  intend  quatenus  in  illo  exuere  patriam, 
he  must  intend  to  abandon  his  citizenship  of  origin  and  to  become 
a  Frenchman  instead  of  an  Englishman  {Moorhouse  v.  Lord,  ubi  sup.). 

Where  a  person  resides  in  a  foreign  country  for  the  benefit  of  his  Residence 
health,  such  residence  is  not  necessarily  to  be  considered  a  compul-  of  health. 
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to  domicile. 


sory  residence,  and  a  foreign  domicile  may  be  acquired  {Hoshins  v. 
Matthews,  8  D.  M.  &  G.  13,  28).  See  also  Attorney-General  v.  Fitz- 
gerald (3  Drew.  610). 

The  question  of  domicile  is  one  of  law  and  fact  (J.  G.  Phil.,  Prin. 
Jurisp.  166),  but  more  of  fact  than  of  law  (3  Ves.  201)  ;  the  proof  of 
intention  is  the  turning-point  in  questions  of  this  nature  (J.  G.  Phil. 
167).  All  the  acts  of  the  deceased  are  taken  into  considei*ation  as 
evidence  with  respect  to  his  domicile.  Oral  declarations  appear  to 
be  but  slightly  esteemed,  but  to  statements  in  letters,  great  weight 
was  given  in  the  balance  of  evidence  in  Munro  v.  Munro  (ubi  sup.)  ; — 
the  locality  of  a  mansion-house  kept  up  by  the  person  whose  domicile 
is  in  dispute,  the  place  at  which  his  wife  and  children  have  resided, 
the  depositaries  of  his  heirlooms,  or  valuable  chattels,  or  his  papers 
and  muniments,  his  description  in  legal  documents,  his  possession 
and  exercise  of  political  rights  and  payment  of  taxes,  the  length  of 
time  during  which  he  has  resided  in  any  one  place,  have  all  more  or 
less  weight  in  a  case  of  disputed  domicile  (Phil.  Dom.  ch.  9 ;  see 
also  1  Jarm.  Wills,  ch.  1 ;  Deane,  Wills,  27,  etseq.;  Lord  v.  Colvin, 
4  Drew.  366  ;  Anderson  v.  Laneuville,  9  Moo.  P.  C.  325,  2  Sw.  &  Tr, 
24,  9  W.  R.  74). 

Stronger  evidence  is  necessary  to  show  an  abandonment  of  an 
original  for  a  foreign  domicile  than  to  show  retention  of  original 
domicile  (Lord  v.  Colvin,  Moorhouse  v.  Lord,  uhi  sup.)  ;  and  the 
domicile  of  origin,  after  it  has  been  abandoned,  revives  more  easily 
than  an  acquired  domicile  {Hoshins  v.  Matthews,  4l  W.  R.  216; 
Attorney-General  v.  Pottinger,  6  H.  &  N.  733,  9  W.  R.  578). 

Until  an  acquired  domicile  is  finally  abandoned,  the  domicile  of 
origin  does  not  revive  (Craigie  v.  Lewin,  3  Cur.  435 ;  Gout  v.  Zim- 
mermann,  5  No.  Cas.  440 ;  Maxwell  v.  Maclure,  36  L.  T.  65 ;  Re 
Bianchi,  3  Sw.  &  Tr.  16,  11  W.  R.  240 ;  Re  Rafenel,  3  Sw.  &  Tr.  49, 
11  W.  R.  549).  In  Drevon  v.  Drevon  (4  N.  R.  316),  V.-C.  Kindersley 
is  reported  to  have  said  that  the  domicile  of  origin  could  not  be 
resumed  without  an  actual  return  to  the  country  which  was  the 
original  domicile ;  sed  qu.,  if  the  acquired  domicile  was  actually 
abandoned,  and  the  death  took  place  in  itinere  ? 


Win  of  per- 
sonalty, lex 
domicilii. 


By  the  jus  gentium,  the  law  of  the  testator's  domicile  at  the  time 
of  making  his  will  and  of  his  death  (if  there  is  no  intermediate 
change),  must  govern  the  form  of  the  will  of  personalty  and  the 
solemnities  of  its  execution  (Bremer  v.  Freeman,  10  Moo.  P.  C. 
306,  D.  &  Sw.  192,  5  W.  R.  618  ;  De  Bonneval  v.  De  Bonneval, 
1  Cur.  856 ;  Dolphin  v.  Robins,  7  H.  L.  C.  390,  1  Sw.  &  Tr.  37, 
7  W.  R.  674 ;  Re  Daly's  Settlement,  25  Be.  456).     But  until  recently, 
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where  the  law  of  the  domicile  at  the  date  of  the  will  differed  from  the  domicile. 
law  of  the  domicile  at  the  testator's  death,  the  latter  law  prevailed 
{Bremer  v.  Freeman^  ubi  sup.;  Whicker  v.  Hume,  7  H.  L.  C.  124), 
except  in  the  case  of  a  will  made  in  execution  of  a  power,  which  was 
and  is  valid,  if  made  and  executed  in  accordance  either  with  the  law 
of  the  testatrix's  domicile  at  the  date  of  the  will,  notwithstanding  a 
subsequent  change  of  domicile  {Tatnall  v.  Hankey,  2  Moo.  P.  C.  342  ; 
Re  Alexander,  1  Sw.  &  Tr.  454,  n.,  29  L.  J.,  Prob.  93;  1  Jarm. 
Wills,  5 ;  see  however  Re  Hallyhurton,  L.  R.,  1  Prob.  90),  or  with 
the  law  of  her  domicile  at  the  time  of  her  death  (D^Huart  v.  JETarkness, 
34  Be.  324).  And  see  now,  24  &  25  Vict.  c.  114,  stated  post,  p.  538, 
as  to  the  wills  of  British  subjects  dying  after  the  6th  August,  1861. 

A  domiciled  Englishman,  resident  in  Milan,  signed  (in  1838)  a 
codicil  disposing  of  personalty  in  the  United  States  of  America. 
This  codicil,  which  was  holograph  and  signed,  but  unattested,  was 
well  executed  according  to  the  Austrian  law.  It  was  held  by  the 
Privy  Council :  1.  That  the  validity  of  the  codicil  was  to  be  governed 
by  the  law  of  the  domicile ;  and  2.  That  the  provisions  of  1  Vict, 
c.  26  applied  to  testamentary  papers  made  in  foreign  countries  by  a 
person  having  an  English  domicile  {Croker  v.  Marquis  of  Hertford, 
4  Moo.  P.  C.  339,  8  Jur.  863).  And  in  Bremer  v.  Freeman  (10  Moo. 
P.  C.306)  it  was  also  decided  that  the  Wills  Act  applies  only  to  persons 
who  have  an  English  domicile ;  but  see  now,  24  &  25  Vict.  c.  1 14, 2>os^. 

The  person  impeaching  a  will  must  show  that  the  will  ought  not  Onus  of  proof 
to  be  admitted  to  proof.  But  if  that  person  can  show  that  the  tes-  tion?*^  ^xecu- 
tator  had  lost  his  English  domicile,  gained  another,  and  died  in  that 
new  domicile,  the  onus  of  proof,  that  the  will  was  well  executed 
pursuant  to  the  law  of  that  domicile,  is  shifted,  and  the  party  pro- 
pounding the  will  must  prove  that  it  was  executed  in  accordance  with 
the  law  of  the  acquired  domicile  {Bremer  v.  Freeman,  ubi  sup.;  see 
also  Smith  v.  Gould,  4  Moo.  P.  C.  21,  8  Jur.  543).  If  reliance  is 
placed  upon  a  difference  between  English  and  foreign  law,  the  party 
relying  on  such  difference  is  bound  to  prove  it  by  witnesses  or 
authorities  {Smith  v.  Gould,  ubi  sup. ;  see  also  Crookenden  v.  Fuller, 
1  Sw.  &  Tr.  441,  8  W.  R.  49,  5  Jur.,  N.  S.  1222).  And  where  a  de- 
claration propounding  a  will  depends  on  the  due  execution  according 
to  the  law  of  the  testator's  domicile,  it  must  contain  a  distinct  aver- 
ment that  it  was  duly  executed  according  to  that  law  ;  an  averment 
that  the  will  was  admitted  to  probate  by  a  competent  Court  of  the 
alleged  domicile  is  insufficient  {Isherwood  v.  Cheetham,  2  Sw.  &  Tr. 
607,  31  L.  J.,  Prob.  99). 

The  grant  of  probate  is  conclusive  as  to  the  due  execution  {Whicker  Probate,  how 
V.  Hume,  7  H.  L.  C.  124)  and  the  validity  of  the  instrument  as  a  will  cuswe. 
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DosnciLE.  of  personalty,  but  not  as  to  the  validity  of  its  contents.  Therefore 
to  a  bill  filed  by  a  legatee  against  an  executor  who  has  taken  out 
probate  in  this  country,  it  is  a  valid  plea  that  the  testator  was 
domiciled  in  a  foreign  country,  and  that  by  the  laws  of  that  countiy 
the  dispositions  of  the  will  are  void  (^Camphell  v.  Beaufoy,  Joh.  320). 
The  English  Court  of  Probate  follows  the  grant  of  the  Court  of  the 
testator's  domicile  as  to  the  document  which  that  Court  has  admitted 
to  probate,  but  not  as  to  the  person  to  whom  the  grant  is  made 
{Re  Cosnahan,  L.  R.,  1  Prob.  183). 

The  Judicial  Committee  of  the  Privy  Council,  on  a  review  of  the 
French  decisions,  and  the  opinions  of  text  writers,  held  that  the  will 
well  executed  in  the  English  form  of  an  Englishman  domiciled  in 
France,  but  having  no  autliorisation  from  the  Emperor  (Cod.  Nap. 
Art.  13),  is  invalid,  if  it  be  not  also  conformable  to  the  French  law 
{Bremer  v.  Freeman^  10  Moo.  P.  C.  306).  In  consequence  of  the 
decision  in  this  case,  a  bill,  affecting  the  wills  of  British  subjects 
residing  in  foreign  parts,  was  introduced  into  the  House  of  Commons 
in  1858,  by  Sir  J^itzroy  Kelly,  whilst  Attorney- G-eneral ;  but  the  bill, 
though  it  passed  the  Lower  House,  did  not  become  law. 
24  &  25  Vict.  But  in  the  session  of  1861  two  Acts  were  passed  to  amend  the  law 
with  respect  to  wills  of  personalty  as  affected  by  the  domicile  of  the 
testators.  By  the  first  of  these  acts,  24  &  25  Vict.  c.  114,  it  is 
enacted  (sect.  1)  that  every  will  made  out  of  the  United  Kingdom 
by  a  British  subject,  whatever  may  be  his  domicile  at  the  time  of 
making  the  same  or  at  his  death,  shall  as  regards  personalty  be  held 
to  be  well  executed  for  the  purpose  of  being  admitted  to  probate,  if 
the  same  be  made  according  to  the  forms  required  either  by  the  law 
of  the  place  where  the  same  was  made,  or  by  the  law  of  the  place 
where  the  testator  was  domiciled  when  the  same  was  made,  or  by  the 
law  then  in  force  in  that  part  of  her  Majesty's  dominions  where  the 
testator  had  his  domicile  of  origin.  Every  will  made  within  the 
United  Kingdom  (sect.  2)  by  a  British  subject,  whatever  his  domicile 
at  the  time  of  making  the  same  or  at  his  death,  shall  as  regards 
personalty  be  held  to  be  well  executed  and  admitted  to  probate  or 
confirmation,  if  the  same  be  executed  according  to  the  forms  requii*ed 
by  the  laws  for  the  time  being  in  force  in  that  part  of  the  United 
Kingdom  where  the  same  is  made.  No  will  shall  be  held  to  be 
revoked  (sect.  3)  or  to  have  become  invalid,  nor  the  construction 
thereof  be  altered,  by  reason  of  any  subsequent  change  of  domicile 
of  the  testator.  Nothing  in  the  Act  contained  shall  (sect.  4)  invali- 
date any  will,  as  regards  personalty,  which  would  have  been  valid  if 
the  Act  had  not  passed,  except  as  such  will  may  be  revoked  or 
altered  by  any  subsequent  will  made  valid  by  the  Act.     The  Act 
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extends  (sect.  5)  only  to  wills  made  by  persons  dying  after  the  6tli     domicile. 

August,  1861.  24  &  25  Vict. 

When  a  British  subject  dies  abroad  after  the  passing  of  this  Act,  ^-  ^^*- 
leaving  a  will  executed  in  England  in  accordance  with  the  law  of 
England,  upon  motion  for  probate  it  is  not  necessary  to  file  affidavits 
showing  that  he  had  not  acquired  a  foreign  domicile  (Ee  Eippon, 
3  Sw.  &  Tr.  177,  32  L.  J.,  Prob.  141). 

The  operation  of  this  Act  may  be  illustrated  by  the  following  operation  of 

^  the  Act. 

examples : — 

1.  A  testator  whose  original  domicile  is  English,  and  who,  at  the 
date  of  his  will,  is  domiciled  in  England,  makes  his  will  in  France ; 
so  far  as  regards  personalty,  that  will  will  be  valid  if  made  according 
to  the  forms  required  by  the  law  either  of  England  or  of  France. 

2.  A  testator  whose  original  domicile  was  English,  and  who,  at  the 
date  of  his  will,  is  domiciled  in  France,  makes  his  will  in  England ; 
so  far  as  regards  personalty  (and  so  far  as  the  English  Courts  are 
concerned),  that  will  will  be  valid  if  made  according  to  the  forms 
required  by  the  law  of  England  (by  sect.  2)  or  of  France  (by  sect.  4). 

3.  A  testator  whose  original  domicile  was  English,  and  who,  at  the 
date  of  his  will,  is  domiciled  in  France,  makes  his  will  in  Prussia ; 
so  far  as  regards  personalty  (and  so  far  as  the  English  Courts  are 
concerned)  that  will  will  be  valid  if  made  according  to  the  forms 
required  by  the  law  of  England,  or  of  France,  or  of  Prussia. 

4.  And,  in  none  of  the  above  instances,  will  the  will  be  invalidated 
by  a  change  of  domicile  subsequent  to  the  date  of  the  will. 

5.  This  Act  leaves  untouched  the  law  of  devolution  of  personalty 
in  cases  of  intestacy  as  depending  upon  the  law  of  domicile. 

6.  Neither  does  the  Act  provide  for  every  case  of  testacy.  Suppose, 
e.  g.,  a  British  subject  resident  (but  not  domiciled)  in  Portugal,  whose 
original  domicile  was  English,  and  whose  acquired  domicile  is  French, 
makes  his  will  in  Spain,  according  to  the  forms  required  by  the  law 
of  Portugal  (but  not  according  to  the  forms  required  by  the  law 
either  of  England,  Fi-ance  or  Spain).  The  will  would  be  invalid. 
Qu.  Would  it  be  rendered  valid  by  the  subsequent  acquisition  of  a 
Portuguese  domicile? 

Many  of  the  cases  on  domicile  have  arisen  in  regard  to  the  wills 
of  Scotchmen  domiciled,  or  supposed  to  be  domiciled,  in  England ; 
and  of  Englishmen  domiciled,  or  supposed  to  be  domiciled,  in  Scot- 
land. The  2nd  sect,  of  the  Act  will  operate  beneficially  in  admitting 
such  wills  to  probate  (in  England  or  Ireland)  or  confirmation -(in 
Scotland)  if  executed  with  the  forms  required  by  the  law  of  that  part 
of  the  United  Kingdom  where  the  execution  takes  place,  quite  irre- 
spective of  whether  the  testatoi''s  domicile  be  English  or  Scotch. 
A  domiciled  Scotchman  made  a  will,  afterwards  married  in  Scotland, 
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Domicile,  and  subsequently  acquired  an  English  domicile  which  he  retained 
until  his  death ;  it  was  held,  under  sect.  3,  that  as  the  will  was  valid 
so  long  as  he  remained  in  Scotland,  it  was  not  revoked  by  the  subse- 
quent change  of  domicile  {Re  Beid,  L.  R.,  1  Prob.  74). 
24  &  25  Vict.  The  24  &  25  Vict.  c.  121,  enacts  (sect.  1)  that  whenever  her 
Majesty  shall,  by  convention  with  any  foreign  state,  agree  that  pro- 
visions to  the  effect  of  the  enactments  therein  contained  shall  be 
applicable  to  the  subjects  of  her  Majesty  and  of  such  foreign  state 
respectively,  it  shall  be  lawful  for  her  Majesty,  by  Order  in  Council, 
to  direct  that  after  the  publication  of  such  Order  no  British  subject, 
resident  at  the  time  of  his  death  in  the  foreign  country  named  in 
such  Order,  shall  be  deemed  under  any  circumstances  to  have  acquired 
a  domicile  in  such  country,  unless  such  British  subject  shall  have 
been  resident  in  such  country  for  one  year  immediately  preceding 
his  decease,  and  shall  also  have  made  and  deposited  in  a  public  office 
(to  be  named  in  the  Order  in  Council)  a  declaration  in  writing  of 
his  intention  to  become  domiciled  in  such  foreign  country ;  and  every 
British  subject  dying  resident  in  such  foreign  country,  but  without 
having  so  resided  and  made  such  declaration,  shall  be  deemed  for 
all  purposes  of  testate  or  intestate  succession  as  to  moveables  to 
retain  the  domicile  he  possessed  at  the  time  of  going  to  reside  in  such 
foreign  country.  The  Act  shall  not  apply  (sect.  3)  to  foreigners 
who  may  have  obtained  letters  of  naturalization  in  any  part  of  her 
Majesty's  dominions.  The  2nd  and  4th  sections  provide  for  the  case 
of  subjects  of  foreign  states  dying  in  her  Majesty's  dominions. 

The  object  of  both  these  Acts  (it  may  be  presumed)  was  to  pre- 
vent the  frequent  and  expensive  litigation  which  arose  from  the 
existence  of  uncertainty  as  to  the  domicile  of  testators,  and,  in  con- 
sequence, as  to  the  validity  of  their  testamentary  dispositions.  The 
first-mentioned  Act  seeks  to  accomplish  this  object  by  relieving 
British  subjects  (for  testamentary  purposes,  and  so  far  as  British 
legislation  is  competent  to  do  so)  from  the  consequences  of  a  foreign 
domicile,  and  by  relaxing  the  stringency  of  the  rule  which  neces- 
sarily required  a  compliance  with  the  formalities  of  execution  pre- 
scribed by  the  laws  of  the  place  of  domicile  ;  the  efficacy  of  such  a 
compliance  is  not  destroyed,  but  the  observance  of  other  formalities 
is  rendered  equally  valid,  whatever  the  actual  domicile  may  be ;  and 
thus,  in  most,  if  not  in  all  cases,  litigation  to  determine  the  domicile 
is  rendered  unnecessary.  The  secondly-mentioned  Act  seeks  to 
attain  the  same  end  in  a  different  manner,  by  a  strict  definition  of 
the  acts  which,  and  which  alone,  will  con.stitute  for  testamentary 
purposes  an  abandonment  of  the  domicile  possessed  by  the  testator 
at  the  time  of  going  to  reside  in  the  foreign  country  in  which  his 
death  takes  place. 
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It  is  only  with  the  concurrence  of  each  foreign  state  that  this  Act     domicile. 
can  be  made  applicable  to  British  subjects  and  the  subjects  of  that  operation  of 
foreign  state ;  at  present  (so  far  as  the  editor  is  aware)  no  convention  g_  ]^2i. 
with  any  foreign  power  has  been  agreed  to  by  her  Majesty,  and  con- 
sequently the  Act  is  inoperative. 

When  it  comes  into  operation  by  means  of  a  convention  with  any 
particular  State,  this  Act  will  extend  to  cases  of  intestacy,  as  well  as 
of  testacy,  of  British  subjects,  occurring  within  that  state. 

It  would  seem  also  that  so  long  as  the  operation  of  this  Act  is 
limited  to  certain  foreign  states,  and  is  not  applicable  to  others,  the 
question  of  domicile  might  not  unfrequently  (so  far  as  this  Act  is 
concerned)  have  to  be  litigated  as  heretofore.  Suppose  that  a  con- 
vention has  been  made  with  Prance  but  not  with  Portugal,  and  that 
a  British  subject  whose  domicile  of  origin  was  English,  but  who  has 
resided  in  Portugal  under  circumstances  sufficient  to  afford  ground 
for  maintaining  that  a  Portuguese  domicile  has  been  acquired,  subse- 
quently removes  to  France,  there  makes  his  will,  and  resides  till  his 
death,  but  without  having  made  the  declaration  required  by  c.  121 ; 
all  that  the  Act  declares  is,  that  the  testator  shall  be  deemed  to 
retain  the  domicile  which  he  possessed  at  the  time  of  going  to  reside 
in  France  ;  thus  leaving  the  question  as  to  whether  such  domicile 
was  English  or  Portuguese  entirely  untouched.  It  is  submitted, 
however,  that  to  this  case  c.  114  would  come  in  aid ;  and  that  (in 
the  Courts  of  this  kingdom)  the  will  would  be  held  to  be  well  executed 
if  made  in  accordance  with  the  forms  required  either  by  the  law  of 
France  (the  place  where  the  will  was  made)  or  by  the  law  of  England 
(where  the  testator  had  his  domicile  of  origin). 

Both  the  statutes  under  consideration  received  the  royal  assent  on 
the  6th  August,  1861  ;  but  neither  contains  any  reference  to  the 
other.  Lord  St.  Leonards  is  of  opinion,  that  when  a  domicile  has 
been  acquired  in  any  particular  foreign  state  with  which  a  conven- 
tion may  hereafter  be  made,  c.  121  will  supersede  c.  114  as  regards 
such  state,  leaving  the  latter  Act  to  operate  as  to  states  with  which 
there  is  no  convention  (see  the  policy  of  the  Acts  discussed,  R.  P. 
Stat.  pp.  397 — 409).  Suppose  that  a  convention  has  been  made  with 
France,  and  that  a  British  subject  originally  domiciled  in  England 
becomes  resident  in  France ;  if  he  has  not  complied  with  the  for- 
malities which  alone,  according  to  the  convention,  constitute  an 
abandonment  of  his  English  domicile,  he  is  to  be  deemed,  for  all 
purposes  of  succession  as  to  moveables,  to  have  retained  that  domi- 
cile ;  if  he  die  intestate,  or  if  his  will  has  been  executed  in  accordance 
with  English  law,  no  question  arises ;  but  suppose  he  has  executed  a 
will  in  France,  well  executed  according  to  the  law  of  France,  but 
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Domicile,     not  Well  executed  according  to  the  law  of  England,  there  seems  no 
24&2rvict.   reason  for  excluding  this  testator  from  the  benefit  of  the  1st  section 
cc.  114,121.     Qf  (,  114^  and  in  this  case  the  two  Acts  may  very  well  operate  con- 
currently and  without  clashing. 

But,  further,  it  is  enacted  that  without  compliance  with  certain 
formalities  the  English  domicile  shall  be  deemed  to  be  retained  ;  it 
is  not  enacted  that  compliance  with  those  formalities  shall  amount 
to  the  acquisition  of  a  French  domicile.  Notwithstanding  com- 
pliance with  those  formalities,  the  French  Courts  might  hold  that 
the  testator  was  not  domiciled  in  France,  or  in  other  words  that  the 
English  domicile  was  retained  ;  and  in  this  case  also  it  is  submitted 
that  the  testator  would  be  entitled  to  the  benefit  of  c.  114,  and  that 
the  Courts  of  this  country  would  uphold  his  will,  as  being  made 
according  to  the  forms  required  by  the  law  of  the  place  where  the 
same  was  made.  Again,  if  there  has  been  a  compliance  with  the 
formalities  required,  and  the  French  Courts  hold  that,  thereby  or 
otherwise,  the  testator  has  acquired  a  French  domicile,  then,  by  the 
general  law  of  nations,  the  law  of  France  must  determine  the  validity 
of  the  will.  But  here  again  there  is  no  conflict  between  the  operation 
of  the  two  acts;  for  c.  114  merely  states  in  express  terms  what 
without  such  expi-ession  would  have  been  the  result,  viz.  that  the 
will  shall  be  held  to  be  well  executed  if  made  according  to  the  forms 
required  by  the  law  of  France,  which,  ex  hypothesi,  it  was. 

Now  let  us  vaiy  the  hypothesis  and  take  the  case  of  the  will  (of 
the  same  testator  as  above  supposed)  having  been  made  in  France, 
and  well  executed  according  to  the  law  of  England,  but  not  accord- 
ing to  the  law  of  France.  If  the  testator  has  not  complied  with  the 
formalities  required  by  c.  121,  or  if,  notwithstanding  compliance,  the 
French  Courts  repudiate  the  French  domicile  of  the  testator,  the  will 
has  been  executed  in  accordance  with  the  law  of  the  domicile,  and 
c.  114  does  not  conflict  with,  but  merely  aflirms,  the  general  law. 
But  if  it  be  held  that  by  compliance  with  the  formalities  required  by 
c.  121,  or  otherwise,  a  French  domicile  has  been  acquired,  then,  by 
the  general  law  of  nations,  the  law  of  France  (and  of  France  alone) 
must  govern  the  form  of  the  will  of  moveables  and  the  solemnities 
of  its  execution.  By  the  French  law,  the  will  is,  by  hypothesis, 
invalid;  but  24  &  25  Vict.  c.  114,  says  that,  notwithstanding  the 
French  domicile,  the  will  shall,  as  regards  personalty,  be  held  to  be 
well  executed  for  the  purpose  of  being  admitted  to  probate  if  the 
same  be  made  according  to  the  forms  required  by  the  law  of  England, 
the  place  where  the  testator  had  his  domicile  of  origin. 

Again,  suppose  an  Englishman  domiciled  in  Prussia,  comes  over 
to  England  for  the  purpose  of  making  his  will,  and  executes  it  in 
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accordance  with  English  law,  but  not  in  accordance  with  Prussian     Domicilu. 
law.     By  the  2nd  sect,  of  c.  114,  that   will,  notwithstanding  the  24&2r,  vict. 
Prussian  domicile,  and  notwithstanding  that  the  execution  be  invalid  '^'  ^^^'  ^^^' 
according  to  Prussian  law,  shall  be  held  to  be  well  executed  and 
admitted  to  probate  in  this  country. 

In  these  cases,  therefore,  and  probably  in  others,  there  would 
appear  to  be  a  direct  conflict  between  the  operation  of  c.  114  and 
c.  121,  or  rather  between  c.  114  and  the  genei'al  law  of  nations. 
And  to  avoid  this  conflict  it  will  probably  be  held  (as  suggested  by 
Lord  St.  Leonards,  E.  P.  Stat.  408),  that  c.  114  does  not  apply  to  the 
case  of  a  testator  who  has  acquired  a  domicile  in  any  foreign  state 
with  which,  under  c.  121,  a  convention  may  have  been  made. 

See  also,  as  to  these  statutes,  4  Dav.  Conv.  (by  Waley)  264,  n.  (a). 

Restrictions  on  the  dealing  with  personalty,  imposed  by  the  will  As  to  restric- 

„,.,  1-MTi  T  1-11/.  tioiis  on  deal- 

01  an  Lnghshman  domiciled  abroad,  executed  with  the  forms  re-  ing  with  per- 
quired  by  the  law  of  his  domicile,  if  of  a  nature  recognized  by  the  *°"  ^' 
English  law,  will  be  upheld  by  our  Courts,  even  though  such  re- 
f^trictions  are  not  recognized  by  the  lex  domicilii  decedentis ;  see 
Peillon  V.  Brooking  (25  Be.  218),  which  referred  to  restraints  against 
anticipation  by  a  married  woman  ;  and  Van  Grutten  v.Digby  (31  Be. 
561),  where  a  settlement  of  personal  property  in  England,  made  in 
English  form,  in  contemplation  of  marriage  with  a  Frenchman,  was 
upheld,  though  such  settlement  was  void  according  to  the  law  of 
France. 

The  domicile  at  the  time  of  his  death  of  an  owner  of  personalty  Legacy  duty. 
determines  whether  it  is  or  is  not  liable  to  legacy  duty  ;  when  a 
British  subject  or  a  foreigner  dies  domiciled  in  England,  all  his 
personal  estate,  wherever  situate,  is  to  be  regarded  as  English  estate, 
and  therefore  liable  to  duty;  but  if  he  dies  domiciled  out  of  England, 
then  the  whole  of  his  personal  property,  wherever  situate,  is  to  be 
regarded  as  situate  in  the  country  of  domicile,  and  therefore  exempt 
from  duty  {Thomson  v.  Advocate- General,  12  C.  &  F.  1,  9  Jur.  217, 
13  Sim.  153  ;  Ee  Steer,  3  H.  &  N.  594 ;  Cockrell  v.  Cockrell,  4  W.  R. 
730;  Attorney -General  v.  Napier,  6  Exch.  217;  Attorney-General  v. 
Fitzgerald,  3  Drew.  610 ;  Lyall  v.  Paton,  25  L.  J.,  N.  S.,  Ch.  746 ; 
President  of  U.  S.  A.  v.  Drummond,  33  Be.  449).  From  the  Scotch 
case  of  Advocate- General  v.  Grant  (cited  in  12  C.  &  F.  16),  it  would 
seem  that  legacy  duty  is  payable  on  legacies  out  of  real  estate  in 
England,  even  though  the  testator  died  domiciled  abroad.  There  is 
an  express  exemption  from  duty  in  Ireland  of  any  legacy  given  for 
any  purpose  merely  charitable  (56  Geo.  3,  c.  56 ;  5  &  6  Vict.  c.  82, 
8.  38) ;  it  would  therefore  seem  that  charitable  legacies  bequeathed 
by  testators  domiciled  in  Ireland,  even  though  to  English  charities, 
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are  exempt  from  duty  (4  Dav,  Conv.  by  Waley,  83),  but  a  bequest 
to  an  Irish  charity  by  a  testator  domiciled  in  England  is  liable  to 
duty. 

As  to  succession  duty,  see^os^,  p:  571. 

Probate  duty,  which  is  governed  by  rules  different  from  those 
affecting  legacy  duty,  is  not  payable  in  respect  of  property  in  a 
foreign  country  belonging  to  a  testator  dying  domiciled  in  this 
countiy,  although  the  property  be  brought  into  this  country  by  the 
executor  to  be  administered  {Attorney -General  v.  Dimond,  1  Cr.  &  J. 
356).  It  is  not  the  administration  of  assets  which  renders  the  pro- 
bate duty  payable,  but  the  local  situation  of  the  assets  at  the  testator's 
death  (ib.)  ;  see  also  Attorney -General  v.  Hope  (8  Bli.  44,  2  C.  &  F. 
84).  Those  two  cases  have  in  effect  decided  that  French  Rentes  and 
American  stock  (which  are  part  of  the  national  debt  of  France  and 
America  respectively,  and  transferable  there  only),  and  debts  due 
from  persons  resident  in  America,  are  not  assets  locally  situate 
here  (1  Wms.  Exors,  587).  And  a  similar  decision  was  given  as  to 
certain  local  Indian  stock  in  Pearse  v.  Pearse  (9  Sim.  453).  But 
Russian,  Danish  and  Dutch  bonds,  being  in  the  province  of  Can- 
terbury at  the  time  of  the  death  of  the  testatrix,  which  bonds  were 
marketable  and  transferable  by  delivery  only,  no  act  out  of  England 
being  necessary  to  a  complete  transfer,  were  held  liable  to  probate 
duty  {Attorney -General  v.  Bouwens,  4  M.  &  W.  171).  Shares  in  a 
German  Mining  Company  have  been  held  to  be  personal  estate,  and 
therefore  not  subject  to  the  lex  loci  rei  sitce  (Ex  parte  Richardson^ 
cited  5  Jarm.  Byth.  696).  The  liability  in  case  of  intestacy  to  the 
payment  of  duty  upon  the  letters  of  administration  in  respect  of 
foreign  assets  will  be  governed  by  the  same  rules  as  are  applicable 
to  probate  duty  under  similar  circumstances. 

See  further  as  to  Domicile,  Frere  v.  Frere  (5  No.  Cas.  593),  upon 
the  will  of  a  British  subject  domiciled  in  and  dying  at  Malta ;  Re 
Howard  (ib.  616),  upon  the  will  of  a  British  subject  domiciled  in 
England,  and  dying  in  Norway;  Maltass  v.  Maltass  (3  Cur.  231, 
1  Rob.  67),  as  to  the  will  of  an  Englishman  dying  in  Turkey ; 
Collier  V.  Rivaz  (2  Cur.  855),  on  the  will  of  a  British  subject  dying 
domiciled  in  Belgium ;  Re  Osborne  (4  W.  R.  164),  on  the  will  of 
an  Englishman  domiciled  in  Spain ;  Reynolds  v.  Kortright  (18  Be. 
417),  a  case  upon  a  will  written  in  Spanish  of  an  Englishman  dying 
whilst  on  a  pleasure  trip  in  Cuba ;  M'^Cormich  v.  Garnett  (5  D.  M. 
&  G.  278),  Duncan  v.  Cannan  (7  D.  M.  &  G.  78;,  both  cases  on  the 
Scotch  law  of  husband  and  wife  ;  AiJcman  v.  Aikman  (3  Macq.  854)  ; 
and  Re  Wrighfs  Trusts  (2  K.  &  J.  595),  a  case  in  which  it  was  held 
that  a  child  born  before  marriage  of  a  domiciled  Englishman  by  a 
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French  woman  was  not,  by  the  subsequent  marriage  in  France  of     Domicile. 
the  putative  father  and  the  mother,  made  legitimate  so  as  to  share  in 
a  bequest  to  children  contained  in  the  will  of  a  person  in  England. 
See  also  Allardice  v.  Onslow  (10  Jur.,  N.  S.  352) ;   Jopp  v.  Wood 
(34  Be.  88). 

That  a  man  cannot,  for  purposes  of  succession,  have  two  domiciles.  Two  domi- 
see  Forbes  v.  Forbes  (Kay,  341).     As  to  a  trading  company,  see 
Carron  Co.  v.  Madaren  (5  H.  L.  C.  416) ;  and  as  to  a  foreigner  ob- 
taining in  this  country  a  domicile  for  the  purposes  of  commerce,  see 
Re  Capdevielle  (2  H.  &  C.  985). 

It  has  been  before  stated  that  a  will  of  realty  is  governed  by  the 
lex  loci  rei  sitce,  while  in  regard  to  a  will  of  personalty  (unless  made 
in  exercise  of  a  power,  which  case  is  an  exception,  ante,  p.  537,  and 
unless  the  will  come  within  the  operation  of  24  &  25  Vict.  c.  114, 
ante,  p.  638),  the  lex  domicilii  testatoris  prevails.  It  has  been  disputed  Leaseholds 
whether  these  rules  apply  to  terms  for  years  in  hereditaments  situate  Engiwi^.  " 
in  England.  The  point  is  important,  for  it  would  seem  to  be  a  case 
not  unlikely  to  occur,  that  a  person  domiciled  in  Scotland  (for  in- 
stance) should  die  possessed  of  English  leaseholds  for  years.  On  the 
one  hand,  it  is  argued  that  the  distinction  in  the  civil  law  between 
immoveables  and  moveables,  does  not  correspond  exactly  with  the 
distinction  in  English  law  between  realty  and  personalty — that  lease- 
holds for  years  belong  to  the  class  of  immoveables — and  therefore,  in 
a  system  founded  on  the  civil  law,  are  subject  to  the  rule  of  the  civil 
law  with  regard  to  immoveables,  and  devolve  according  to  the  lex 
loci,  i.  e.  the  English  law,  whatever  the  domicile  of  the  owner  at  the 
time  of  his  death.  (See  1  Jarra.  Wills,  4,  n.  (k).)  On  the  other 
hand,  it  is  argued  that,  though  it  be  true  that  the  distinction  between 
immoveables  and  moveables  is  not  precisely  co-extensive  with  that 
between  realty  and  personalty,  yet  the  civil  law  distinction  has  given 
place  to,  and  is  superseded  in  the  English  law  by,  the  distinction 
between  real  and  personal  estate ;  and  that,  the  leasehold  being  in 
England,  the  law  of  England  must  determine  whether  it  is  real  or 
personal — that  as  to  the  kind  of  property,  the  lex  loci  applies,  and  de- 
cides that  the  leasehold  is  personalty, — and  that  then  the  lex  domicilii 
comes  in  to  determine  who  are  the  parties  beneficially  entitled  to  the 
personalty.  (See  11  Jarm.  Byth.  15  ;  Deane,  Wills,  26 ;  4  Dav.  Conv. 
by  Waley,  264 ;  Price  v.  Dewhurst,  4  M.  &  C.  81  ;  Jemingham  v. 
Herbert,  4  Rus.  388  ;  Pearmain  v.  Twiss,  2  Gif.  136).  It  is  submitted 
that  the  latter  argument  must  prevail,  and  that  the  devolution  and 
distribution  of  leaseholds  for  years  in  England  are  regulated  by  the 
lex  domicilii. 

Where  confirmation  of  the  executor  of  a  testator  domiciled  in  Scot- 
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land  has  been  sealed  in  the  English  Court  of  Probate  (21  &  22  Vict. 
c.  56,  s.  12),  the  executor  has  all  the  powers  of  an  English  executor, 
and  may  sell  leaseholds  in  England,  although  specifically  bequeathed, 
and  although  by  Scotch  law  an  executor  cannot  deal  with  leaseholds 
in  that  country  (Hood  v.  Lord  Barrington,  L.  R.,  6  Eq.  218). 

The  doctrine  that,  in  regard  to  personalty,  the  lex  domicilii  pre- 
vails, respects  only  the  devolution  and  distribution  of  the  property, 
and  not  the  administration  thereof:  for  the  Court  of  Administration 
is,  by  our  law,  regulated  by  the  lex  loci  rei  sitce;  and  the  estate  must 
be  administered  in  the  country  in  which  possession  is  taken  of  it 
under  lawful  authority  (Preston  v.  Lord  Melville,  8  C.  &  F.  1).  See 
also  Lopez  v.  Burslem  (4  Moo.  P.  C.  300)  ;  Campbell  v.  Beaufoy  ( Joh. 
326) ;  Enohin  v.  Wylie  (10  H.  L.  C.  1 ;  10  W.  R.  467). 

The  law  of  domicile,  in  addition  to  its  influence  on  the  devolution 
of  property  by  its  bearing  on  the  validity  of  wills,  affects  such  devo- 
lution by  its  bearing  on  the  validity  of  marriages.  That  the  law  of 
the  country  in  which  a  marriage  is  solemnized  does  not  render  valid 
a  marriage  prohibited  by  the  law  of  the  country  in  which  the  con- 
tracting parties  are  domiciled,  see  Brook  v.  Brook  (3  S.  &  Cr.  481 ; 
affirmed,  9  H.  L.  C.  193,  9  W.  R.  461);  the  forms  of  entering  into  the 
contract  of  marriage  are  regulated  by  the  lex  loci,  but  the  essentials 
of  the  contract  depend  upon  the  lex  domicilii.  See  also  3fette  v. 
Mette  (1  Sw.  &  Tr.416);  Simonin  y.Mallac  (2  Sw.  &Tr.  67)  ;  Argent 
V.  Argent  (4  Sw.  &  Tr.  52) ;  Chapman  v.  Bradley  (33  Be.  61) ;  and 
the  important  case  of  Fenton  v.  Livingstone  (3  Macq.  497,  7  W.  R. 
671),  where  it  is  decided  that  a  child,  born  of  a  marriage  voidable 
but  not  void  in  the  country  of  the  contractor's  domicile,  and  which 
child  enjoys  in  that  country  the  status  of  legitimacy,  cannot  take  by 
inheritance  real  estate  situated  in  a  country,  where  such  a  marriage  is 
void  and  incestuous.  The  rule  that  a  personal  status  accompanies 
the  person  everyAvhere  is  subject  to  this  qualification,  that  it  do  not 
militate  against  the  law  of  the  country  where  the  consequences  of 
that  status  are  sought  to  be  enforced ;  thus  in  England  a  post  natus 
son  cannot  inherit  from  his  father  (Birtwhistle  v.  Vardill,  7  C.  &  P. 
895,  5  B.  &  C.  438),  nor  can  a  father  inherit  from  his  post  natus  son 
(Re  Don's  Estate,  4  Drew.  194).  Every  nation  is  at  liberty  to  define 
incest  for  itself:  but  the  comitas  gentium  does  not  require  that  country 
A.  should,  quoad  realty  in  A.,  recognize  the  validity  of  marriages, 
void  by  the  law  of  A.,  contracted  by  persons  domiciled  in  country  B., 
even  though  such  marriages  may  be  valid  by  the  law  of  B.  Doubt- 
less, the  general  rule  is,  that  the  validity  of  a  marriage  and  the  legi- 
timacy of  a  child  is  to  be  determined  by  the  lex  domicilii:  but  in  de- 
ciding upon  the  title  to  real  estate,  the  lex  loci  rei  sitce  must  always 
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prevail.  Thus,  so  far  as  consequences  in  England  are  concerned,  an  domicile. 
English  marriage  between  English  persons,  resident  but  not  domiciled 
in  Scotland,  cannot  be  dissolved  by  a  Scotch  Court,  and  a  Scotch 
marriage  duly  solemnized  between  the  divorced  wife  and  an  English- 
man who  was  thenceforward  domiciled  in  Scotland  did  not  give  to 
their  children  the  character  of  "  lawfully  begotten"  so  as  to  enable 
them  to  take  real  estate  in  England  under  the  will  of  an  English 
testator  {Shaw  v.  Gould,  L.  R.,  3  H.  L.  55) ;  see  also  Birt  v.  Boutinez 
(L.  R.,  1  Div.  487),  as  to  divorce  by  a  foreign  Court.  And  as  regards 
personalty  bequeathed  by  the  will  of  a  testator  domiciled  in  England, 
the  will  must  be  construed  according  to  English  law ;  thus,  under  a 
gift  to  the  children  of  A.,  a  person  who  acquired  a  French  domicile, 
who  had  a  child  by  a  French  lady  whom  he  afterwards  married,  and 
thereby  legitimatized  the  child  according  to  the  French  law,  it  was 
held  that  such  child  was  not  entitled  (Boyes  v.  Bedale,  1  H.  &  M. 
798). 
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III. 

ON  A  TESTAMENTARY  CHARGE  OF  DEBTS. 


Charge  of 
debts  on  real 
estate. 


Questions 
which  may 
arise. 


It  is  very  common  to  find  wills  commencing  with  a  clause  like  the  fol- 
lowing : — "  I  direct  that  my  debts,  funeral  and  testamentary  expenses 
be  paid,"  without  expressly  conferring  on  any  specified  persons  a 
trust  or  power  for  the  purpose  of  working  out  the  charge  of  the  debts 
on  the  real  estate  which  those  words  have  been  held  to  create. 

Any  form  of  words  amounting  to  an  expression  of  intention  that 
the  testator's  debts  shall  be  paid  by  any  other  persons  than  the  exe- 
cutors will  amount  to  a  charge  of  debts  on  the  real  estate.  The  fol- 
lowing have  been  held  to  have  that  effect,  namely,  "  I  direct  my  debts 
to  be  paid,"  "  my  debts  being  first  paid,"  "  after  paying  my  debts ;" 
and  other  similar  expressions  which  will  be  found  collected,  2  Jarm. 
Wills,  655,  et  seq. 

But  if  the  debts  are  directed  to  be  paid  by  the  executors,  the  real 
estate,  unless  it  also  is  devised  to  the  executors,  is  not  charged  with 
the  debts  (Id.  564). 

The  consequence  of  wills  containing  some  such  general  words  as 
are  above  referred  to,  but  not  expressly  providing  the  requisite 
machinery  for  working  out  the  charge,  has  been  a  vast  amount  of 
litigation  of  the  most  unsatisfactory  kind,  i*esulting  in  irreconcileable 
decisions,  tending  to  throw  doubt  upon  innumerable  titles. 

Various  perplexing  questions  arise,  of  which  it  may  be  sufficient 
to  allude  to  the  following : — 

1.  What  is  the  distinction,  and  what  are  the  consequences  of  the 
distinction,  between  a  mere  general  charge  of  debts,  and  such  a  charge 
as  is  created  by  a  devise  to  trustees  upon  trust  to  sell — in  fact  a  trust 
for  sale? 

2.  What  is  the  distinction,  and  what  are  the  consequences  of  the 
distinction,  between  a  devise  expressly  upon  trust  to  pay  debts,  and 
a  beneficial  devise  subject  to  a  charge  of  debts? 

3.  Who  is  the  proper  person  to  sell  or  mortgage  real  estate  charged 
with  debts  for  the  payment  of  those  debts  ?  Is  the  executor  autho- 
rized to  sell  ? 

4.  Who  is  the  proper  person  to  receive  the   purchase-money? 
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The  devisee,  or  the  executor?    or  the   devisee   and  the  executor     Charge  of 

.    .     .    _  Debts. 

jointly?  — 

5.  How  is  the  purchaser  affected  by  notice  of  the  state  of  affairs 
at  the  time  of  the  sale  ?  Has  he  a  right,  or  is  he  concerned,  to  know- 
that  debts  of  the  testator  remain  unpaid  ?  Is  he  bound  to  see  to  the 
application  of  the  purchase-money? 

6.  When  a  charge  of  debts  has  once  been  fastened  on  the  land,  can 
the  title  be  made  clear  and  free  from  objection,  without  an  actual 
sale  by  the  person  on  whom  is  imposed  the  duty  of  working  out  the 
charge  ? 

It  has  recently  been  laid  down  by  Lord  ;S^^.  Leonards,  in  the  ira-  Trust  for 

DftVITlGIlL  of 

portant  case  of  Stroughill  v.  Anstey  (ID.  M.  &  G.  635),  that  if  a  debts, 
trust  be  created  for  the  payment  of  debts  and  legacies,  it  is  by  f^^,^'""^" 
implication  a  declaration  by  the  testator  that  he  intends  to  intrust 
the  trustees  with  the  receipt  and  application  of  the  money,  and  the 
purchaser  or  mortgagee  is  in  no  case  bound  to  see  to  the  application 
of  the  money  raised.  The  testator  invests  his  trustees  with  power 
to  receive  the  money  in  the  anticipation  that  there  will  be  debts  to 
be  paid,  but  the  intention  does  not  cease  to  operate  because  there 
are  no  debts.  People,  however,  "who  deal  with  trustees  raising 
money  at  a  considerable  distance  of  time,  and  without  an  apparent 
reason  for  so  doing,  must  be  considered  as  under  some  obligation 
to  inquire  and  to  look  fairly  at  what  they  are  about."  (See  1  D. 
M.  &  G.  653,  654.) 

But  suppose  there  is  not  an  express  trust  created  for  payment  of  pevise  sub- 
debts,  but  a  devise  subject  to  a  mere  charge  of  debts,  can  the  executor  charge  of 
sell?     Does  the  charge  raise  an  implied  legal  power,  i.e.,  a  power  ^*erecii*Sge 
under  which  the  executor  can  pass  the  legal  fee,  in  defeasance  of  the  of  debts, 
title  of  the  devisee  ?     Prior  to  the  decision  in  Shaw  v.  Borrer  (1  Ke. 
559),  it  was  the  recognized  doctrine  that,  where  land  is   charged 
generally  with  the  payment  of  debts,  the  ownership  goes  on  for  all 
purposes  of  transfer — subject  to  the  equitable  charge  till  satisfied, 
but  otherwise — as  freely  as  if  that  charge  had  not  been  created,  and 
whenever  the  owner  for  the  time  being  makes  a  bona  fide  sale  or 
mortgage,  and  receives  the  money,  the  purchaser  or  mortgagee  is 
absolved  from   all  liability  in  respect  of  the   application   of  the 
money. 

The  question  at  law  is  free  from  doubt.    A  general  charge  of  General 
debts  does  not  give  the  executor  by  implication  a  legal  power  to  sell  debts  does 
real  estate,  and  he  cannot  convey  the  legal  estate  {Doe  v.  Hughes^  6  ecuto7a^itgai 
Exch.  223;  see  also  Kenrick  v.  Lord  Beauclerk,  3  B.  &  P.  175;  Doe  power  to  sell. 
v.  Claridge,  6  C.  B.  641).     The  legal  estate  passes  to  the  devisee, 
or  descends  to  the  heir,  subject  to  an  equitable  charge,  i.e.,  a  charge 
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Robinson  v. 
Lowater, 


Eidsforth  v. 
Armstead. 


Sabin  t. 
Beape, 


to  be  enforced  by  a  Coiirt  of  Equity  in  the  usual  course  of  adminis- 
tration. 

The  case  in  equity  with  which  the  difficulty  began  is  Shaw  v. 
Borrer  (1  Ke.  559),  decided  in  1836.  This  was  followed  by  Ball  v. 
Hams  (4  M.  &  C.  264),  in  1838 ;  Forbes  v.  Peacock  (12  Sim.  528), 
in  1843 ;  Gosling  v.  Carter  (1  Col.  644),  in  1845 ;  Robinson  v. 
Lowater  (17  Be.  592,  affirmed  5  D.  M.  &  G.  272),  in  1854; 
Wrigley  v.  Syhes  (21  Be.  337),  in  1856  ;  Eidsforth  v,  Armstead  (2 
K.  &  J.  333),  in  1856 ;  Sabin  v.  Eeape  (27  Be.  553),  in  1859  ;  and 
Greetham  v.  Colton  (34  Be.  615),  in  1865.  Through  this  series  of 
cases  (involving,  of  course,  a  great  variety  of  details),  the  power  of 
sale,  once  created,  has  been  gradually  shifted  from  the  devisee  to  the 
executor  in  concurrence  with  the  devisee,  and  finally  to  the  executor 
alone.  The  doctrine  of  Eidsforth  v.  Armstead  is,  indeed,  somewhat 
diflferent,  viz.,  that  the  charge  of  debts  raises  an  implied  power  of 
sale  in  some  one,  and  that  the  donee  of  the  power  is  to  be  ascer- 
tained from  the  whole  will.  But  the  executorial  authority  culminated 
in  Sabin  v.  Heape,  where  it  was  held  that,  under  the  implied  power 
of  sale  raised  by  a  general  charge  of  debts,  the  executors  of  an 
executor  could  sell  over  the  heads  of  devisees  who  had  been 
twenty-eight  years  in  possession,  that  the  purchaser  was  not  bound 
to  see  to  the  application  of  the  purchase-money,  and  was  not 
entitled  to  know  whether  any  of  the  testator's  debts  remained 
unpaid. 

In  Cooh  y.  Dawson  (29  Be.  123),  it  is  stated  as  follows  : — "  In  the 
first  place,  it  is  clearly  established,  that  where  there  is  a  general 
charge  of  debts  on  the  real  estate,  the  executor  has  power  to  sell  the 
estate  for  that  purpose,  and  that  the  purchaser  is  not  bound  to  look 
to  the  application  of  the  purchase-money.  .  .  .  The  authorities 
further  determine,  that  where  the  testator  gives  a  general  direction 
that  his  debts  shall  be  paid,  this  amounts  to  a  charge  of  the  debts 
generally  on  the  real  estate,  at  least  in  all  cases  where  the  real  estate 
i^  afterwards  disposed  of  by  the  will.  But  an  exception  obtains 
where  the  direction  that  the  debts  shall  be  paid  is  coupled  with  the 
direction  that  they  are  to  be  paid  by  the  executor,  in  which  case  it 
is  assumed  that  the  testator  meant  that  the  debts  should  be  paid 
only  out  of  the  property  which  passes  to  the  executor.  .  .  .  But 
this  exception  is  again  liable  to  another  exception,  namely,  where 
the  will  contains  a  devise  of  land  to  the  executors,  there  the  direction 
that  the  debts  are  to  be  paid  by  the  executors  does  not  affect  the 
validity  of  the  general  charge  of  debts." 

The  decision  in  the  above  cases  in  favour  of  the  executor  being 
the  person  to  raise  the  money  for  payment  of  dfebts,  rests  upon  the 
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argument  that  he  is  the  person  who  would  have  to  apply  the  money  Charge  or 
when  raised.     But  it  is  not  clearly  settled  that  the  duties  of  an        — ' 
executor,  qua  executor,  are  confined  to  his  testator's  personalty  ? 

If  an  executor  in  that  capacity  has  any  power  over  realty,  it  can  only  n  executor 

be  from  the  expression  by  the  testator  of  an  intention  to  that  effect,  money  by 

or  the  clear  implication  of  such  an  intention  by  the  terms  of  the  will.  ^mustTe  by 

And  it  may  be  remarked,  that  it  was  on  the  ground  of  such  an  yirtueofan 

•^  .  '  °  intention  of 

intention   manifested  by  the  will  that  the   Lord  Justice   Turner  testator  to 
affirmed  the  decision  in  Robinson  v.  Lowater. 

In  Colyer  v.  Finch  (5  H.  L.  C.  905 ;  3  Jur.,  N.  S.  25),  Lord  Cran- 
worth,  C,  said  :  "  Where  there  is  a  general  charge  of  debts,  and  no 
legal  estate  given  anywhere,  it  may  be  that,  as  against  the  heir-at- 
law,  an  executor  may,  by  implication,  sometimes,  perhaps  always, 
have  impliedly  a  power  to  convey  the  legal  estate  in  order  to  raise 
the  money ;  but  that  doctrine  certainly  does  not  apply  to  a  case 
where  the  estate  is  devised  to  others  or  to  another,  charged  with 
certain  payments  of  debts  or  legacies.  There,  that  money  is  to  be 
raised  through  the  instrumentality  of  a  sale  by  the  devisee,  and  that 
devisee  thei'e  is  the  person,  and  the  only  person,  that  can  make  a 
legal  title." 

Again,  assuming  that  the  executor  is  the  proper  person  to  apply  Right  to  re- 
the  money  when  raised,  it  does  not  follow  that  he  is  the  proper  per-   from  s™ie°^^ 
son  to  raise  it.     A  right  to  receive  the  money  to  arise  from  the  sale  ^- '^^5^."*  *n°* 
of  an  estate  is  not  the  same  thing  as  a  right  to  sell  the  estate  :  if  it 
were,  every  person  who  has  an  equitable  charge  on  an  estate  would 
have  the  right  to  sell  it. 

Also,  if  a  direction  to  pay  debts  gives  an  executor  power  to  sell  Direction 
lands,  it  ought  to  follow  that  a  testator's  direction,  that  his  debts  ^wby^exe''-^ 
should  be  paid  by  his  executor,  gives  the  executor  a  like  power,  cutor  does 
But  this  is  not  the  case  (supra,  p.  548),  unless  the  executor  is  also  p'ied  power 
devisee  :  and  then  he  sells,  not  as  executor,  but  as  devisee.     The 
doctrine  of  Robinson  v.  Lowater,  taken  in  conjunction  with  the  re- 
cognized doctrine  of  the  Courts,  leads  then  to  this  anomaly,  that 
where  a  testator  simply  directs  his  "  debts  to  be  paid  "  (without 
saying  by  whom),  the  executor  takes  an  absolute  power  of  sale  of  all 
the  real  estate  :  but  where  a  testator  directs  his  debts  "  to  be  paid 
by  his  executor,"  the  executor  has  no  power  whatever  over  the  real 
estate. 

In  all  the  cases  prior  to  Robinson  v.  Lowater,  in  which  the  exe-  Robimm  v, 
cutor  was  held  to  take  an  implied  power  of  sale,  there  were  either  ^^^^*'- 
express  directions  for  sale,  or  words  from  which  nothing  else  could 
reasonably  be  implied.    The  only  doubt  was  as  to  the  person  who 
should  carry  out  the  direction.     In  Robinson  v.  Lowater,  however, 
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there  was  no  direction  to  sell,  express  or  implied :  a  mere  charge  of 
debts,  and  nothing  more.  Why  should  a  charge  of  debts  imply  a 
power  of  sale  in  any  one  ?  An  ordinary  charge  upon  an  estate  does 
not  confer  a  power  of  sale. 

Let  it  be  remembered,  too,  that  this  implied  power  of  sale,  being 
a  power  "  simply  collateral,"  is  incapable  of  being  released.  When 
once  created,  therefore,  it  becomes  a  perpetual  incumbrance  on  the 
title,  unless  a  sale,  whether  necessary  or  unnecessary,  is  actually 
made  under  the  power.  To  avoid  this  serious  inconvenience,  it 
seems  probable  that  it  would  be  held,  that,  on  a  sale  of  the  charged 
lands  by  the  devisee,  the  executor,  by  authorizing  the  payment  of 
the  purchase-money  to  the  vendor,  binds  all  parties  claiming  in 
respect  of  a  right  to  have  moneys  raised  out  of  the  lands,  which,  if  so 
raised,  would  have  to  pass  through  the  executor's  hands.  See  Storry 
V.  Walsh  (18  Be.  559). 

The  doctrine  in  question  has  met  with  the  modified  approval  of 
Mr.  Clayton,  in  his  "  Elements  of  Conveyancing ;"  but  the  prepon- 
derance of  opinion  of  text-writers  and  conveyancers  is  opposed  to 
the  decisions  above  referred  to  ;  see  the  tract  of  Mr.  Joshua  Wil- 
liams, "  On  the  power  of  an  executor  to  sell  real  estate  under  a 
charge  of  debts,"  containing  the  opinions  of  Mr.Hayes  and  Mi*. Christie ; 
J.  Williams,  Real  Assets,  ch.  6  ;  Dart,  V.  &  P.  401,  476  ;  and  Sugd. 
V.  &  P.  662,  n.,  where  Lord  St.  Leonards  speaks  of  the  decisions  in 
Robinson  v.  Lowater  and  Wrigley  v.  Syhes  as  having  introduced  con- 
siderable difSculty  upon  titles  ;  see  also  Cooh  v.  Dawson  (3  D.  F.  &  J. 
127)  ;  Hodkinson  v.  Quinn  (1  J.  &  H.  303)  ;  Howard  v.  Chaffers 
(2  Dr.  &  S.  236,  245,  249). 

The  result  of  the  cases  has  been  thus  stated :  "  Where  there  is  a 
general  charge  of  debts  upon  real  estate,  the  executors  have  in  equity 
an  implied  power  to  sell  it,  and  they  alone  can  give  a  valid  receipt 
for  the  purchase-money ;  but  as  they  do  not  take  by  implication  a 
legal  power  to  sell,  and  cannot  therefore  convey  the  legal  estate,  the 
persons  in  whom  it  is  vested  (if  it  be  not  already  in  the  executors  by 
devise  or  otherwise)  must  concur  with  them  in  the  conveyance " 
(see  the  notes  to  Elliot  v.  Merryman,  1  Wh.  &  Tud.  L.  C.  Eq.  51). 
In  other  words,  that  the  executors  take  an  equitable  power  of  sale, 
and  the  holder  of  the  legal  estate  is  a  trustee  for  them  (Lewin,  Trusts, 
340,  et  seqq.). 

It  should,  however,  be  borne  in  mind,  as  mentioned  by  Mr.  Dart 
(V.  &  P.  403),  that  "  in  all  cases  where  the  legal  title  depends,  or 
may  eventually  depend,  upon  the  implying  or  not  implying  a  legal 
power,  the  question  is  purely  a  legal  one ;  and  consequently  the 
validity  of  the  title  will  or  may  have  to  be  decided  in  ejectment. 
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The  decisions  of  Courts  of  Law,  therefore,  must  ultimately  prevail    charge  of 
on  this  question."  ' 

It  is  submitted  that  the  true  principle  is,  that  a  mere  general  Thetme 
charge  of  debts  creates  neither  a  trust  for  sale  nor  a  power  of  sale,  suggested. 
The  creditors  of  the  testator  have  undoubtedly,  under  a  charge  of 
debts,  the  same  right  to  the  realty  as  if  there  were  a  trust  or  power 
of  sale  :  but  their  proper  remedy  is  by  application  to  an  Equity 
Court  for  the  administration  of  the  estate.  If,  however,  the  doctiine 
of  Shaw  V.  Borrer  and  Ball  v.  Sams— that  a  power  of  sale  is 
created  by  a  charge  of  debts — be  considered  too  firmly  established 
to  be  now  overruled,  it  is  submitted  that  the  proper  person  to  exer- 
cise the  power  is  the  devisee  (or  heir)  in  whom  the  legal  estate  is 
vested,  and  not  the  executor.  That  whenever  lands,  subject  to  a 
charge  of  debts,  are  bond  fide  sold  or  mortgaged  by  the  owner  for 
the  time  being  claiming  through  the  testator,  and  such  owner  re- 
ceives the  money,  the  land  so  sold  or  mortgaged  is  from  that  time 
exonerated  from  the  charge,  and  the  purchaser  or  mortgagee  is 
exonerated  from  all  liability  to  see  to  the  application  of  the  money  : 
the  exoneration  of  the  purchaser  or  mortgagee  being  founded,  first, 
on  the  impossibility  of  his  ascertaining  the  state  of  the  testator's 
affairs,  and,  secondly,  on  the  fact  that  the  money  in  the  hands  of  the 
vendor  or  mortgagor  is  primarily  applicable  to  the  payment  of  debts, 
if  any  then  exist. 

In  the  present  state  of  the  authorities,  there  seems  to  be  an  im-  Rule  sug- 
perative  demand  for  a  broad  and  simple  rule,  to  the  efffect  that  a  ^^^  *  • 
beneficial  devise  subject  to  a  general  charge  of  debts  and  legacies 
is  indefeasible  by  any  implied  power  lodged  in  the  hands  of  others 
than  the  devisee,  and  that  such  a  devise  carries  with  it,  through  all 
subsequent  modifications  of  the  ownership,  a  capacity  to  confer  a 
clear  title  on  a  purchaser  or  mortgagee,  as  against  dormant  creditors 
and  legatees  of  the  original  testator. 

Sections  14—18  of  Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35,  22&23Vict. 
relate  to  the  subject  of  this  note,  and  are  intended  to  remove  for  the  is.  ' 
future  the  difficulties  which  have  occurred  in  some  of  the  previously 
cited  cases.  Sect.  14  enacts,  that  where  a  testator  (dying  after  the 
13th  August,  1859)  charges  his  debts  or  legacies  upon  his  real  estate, 
but  creates  no  trust  or  other  machinery  for  working  out  the  charge, 
and,  subject  to  such  charge,  devises  the  estate  to  trustees  for  the 
whole  of  his  (the  testator's)  interest  therein,  it  shall  be  lawful  for 
the  devisees  in  trust  (not  the  executors)  to  raise  the  money  by  sale 
or  mortgage,  notwithstanding  any  express  trusts  declared  by  the 
testator.  But  if  the  testator  has  not  devised  the  estates,  charged  as 
aforesaid,  in  such  terms  as  that  his  whole  estate  and  interest  therein 
becomes  vested  in  trustees,  then  (by  sect.  16)  the  executors  are  em- 
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powered  to  sell  or  mortgage  for  the  payment  of  debts.  But  (by 
sect.  18)  these  provisions  do  not  apply  to  a  beneficial  devise  of  real 
estate  in  fee,  or  in  tail,  or  for  the  testator's  whole  interest  therein  ; 
nor  do  they  affect  the  power  of  the  beneficial  devisee  to  sell  or  mort- 
gage as  he  might  have  done  before  the  Act.  All  sales  or  mortgages 
made  prior  to  the  13th  August,  1859,  are  saved  from  the  operation 
of  the  Act ;  and  (as  before  stated)  the  Act  applies  only  to  the  case 
of  a  testator  who  has  died  since  that  day.  (See  Sugd.  V.  &  P.  502, 
and  Hunter's  and  Langley's  respective  editions  of  the  Act  to  amend 
the  Law  of  Property ;  the  question,  what  estate  the  trustees  take 
under  a  devise  to  them,  appears  to  be  left  untouched  by  these  sec- 
tions ;  see  Hawkins,  Constr.  Wills,  151,  n.) 

The  difficulty  has  thus  been  removed  in  two  cases  :  1st,  by  giving 
a  devisee  of  the  fee,  who  is  a  trustee  for  totally  foreign  purposes,  a 
power  to  sell  or  mortgage  for  the  satisfaction  of  the  charge  of  debts  ; 
and  2ndly,  by  giving  the  executor  power  to  sell  or  mortgage  when 
the  estate  is  cut  up  by  successive  limitations  without  the  interven- 
tion of  a  trustee  of  the  legal  fee.  But  in  the  cases  where  the  tes- 
tator died  before  the  13th  August,  1859,  or  where  there  is  a  devise 
subject  to  the  charge  of  debts,  to  a  beneficial  owner  in  fee  or  in  tail, 
or  for  all  other  the  testator's  interest  in  the  estate,  the  Act  leaves 
this  question  in  the  same  doubt  and  perplexity  as  before. 

No  testator  then  ought  to  create  a  charge  of  debts  upon  his  real 
estate,  without  at  the  same  time  expressly  creating  a  trust  or  power 
for  giving  effect  to  the  charge,  and  without  distinctly  pointing  out 
the  persons  by  whom  the  trust  or  power  is  to  be  exercised.  It  is  on 
this  principle  that  the  forms  of  wills  contained  in  this  volume  have 
been  framed.  It  will  be  noticed  that  words  amounting  merely  to  a 
charge  of  debts,  without  the  proper  machinery  for  fully  working  out 
the  charge,  have  been  omitted. 
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IV. 

OF  THE  EXECUTION  OF  WILLS  AT  THE  CAPE 
OF  GOOD  HOPE  (a). 


The  Roman  l)utch  law  as  administered  in  Holland  prior  to  the  intro-  Laws  in 
duction  of  the  Code  Napoleon  in  1811 — that  is,  the  Roman  law  as  cape. 
modified  by  Dutch  local  laws  and  customs — may  be  called  the 
common  law  of  the  Cape.  But,  besides  this  common  law,  there  are 
in  force  in  this  colony,  (1)  Acts  of  the  Imperial  Parliament  ex- 
tending to  the  colony ;  (2)  Laws  made  by  Letters-Patent  and  Orders 
in  Council,  whilst  the  Cape  was  a  Crown  colony,  and  before  the  grant 
of  representative  institutions  in  1852 ;  and  (3)  Acts  of  the  Colonial 
Legislature. 

1.  As  to  Wills  made  at  the  Cape  of  Good  Hope. 

Down  to  1844,  the  Cape  law  respecting  the  execution  of  wills  was  Execution  of 
almost  identical  with  the  Roman  law.  The  Roman  law  required  ^1844^"*'' 
seven  witnesses  to  a  will,  five  to  a  codicil ;  males  only  could  be 
witnesses  to  a  will,  but  females  were  allowed  as  witnesses  to  a 
codicil.  The  Dutch  law  permitted  wills  to  be  made  before  a  Notary 
Public  and  two  witnesses.  The  Roman  law  preserved  with  strictness 
the  distinction  between  wills  and  codicils ;  there  could  be  no  heir 
without  a  will  (this,  of  course,  does  not  refer  to  a  case  of  pure 
intestacy),  and  no  will  without  an  heir.  The  Dutch  law  is  less 
strict :  it  does  not,  indeed,  appear  that  by  Dutch  law  there  can  be  an 
heir  without  a  will,  but  it  seems  clear  that  there  can  be  a  will  with- 
out an  heir. 

The  Colonial  Ordinance,  No.  15,  1845,  made  an  important  altera-  —after  1843. 
tion  in  the  Cape  law  respecting  wills  or  testaraentaiy  writings  made 
on  or  after  1  January,  1844,  by  substituting  two  witnesses  for  the 
greater  number  previously  required.    The  language  of  this  Ordinance 
was  mainly  copied  from  the  1  Vict.  c.  26,  s.  9  {ante,  p.  9),  omitting 

(a)  The  substance  of  this  note  was  communicated  by  the  Hon,  William 
Porter,  formerly  Her  Majesty's  Attorney- General  at  the  Cape  of  Good  . 
Hope. 
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WlIXS  AT  THE 

Cape. 


Codicillary 
clause. 


Reservatory 
clause. 


Executors : 
Administra- 
tion. 


Community 
of  goods  be- 
tween hus- 
band and 
wife. 

Restrictions 
on  disposal 
by  will. 


Falcidlan 
portion. 


TribeUianic 
fourth. 


however  the  concluding  words,  "  but  no  form  of  attestation  shall  be 
necessary."  But  the  Ordinance  requires  that  each  leaf  of  the  testa- 
mentary writing  shall  be  signed  by  the  testator  and  witnesses,  and 
does  not  remove  the  disability  of  women  to  be  witnesses  to  a  will 
(as  distinguished  from  a  codicil). 

Two  clauses  are  almost  invariably  inserted  in  Cape  wills.  One 
expresses  the  testator's  wish  that  if  his  disposition  cannot  take  effect 
as  a  will,  it  may  take  effect  as  a  codicil :  this  is  called  the  codicillary 
clause.  The  other  reserves  to  the  testator  the  right  to  make,  under 
his  own  hand,  such  alterations  in  or  additions  to  his  will,  as  he  may 
think  fit,  by  a  separate  writing,  or  at  the  foot  of  the  will  itself:  this 
is  called  the  reservatory  clause. 

There  are,  at  the  Cape,  two  sorts  of  executors,  executors  testa- 
mentary and  executors  dative.  The  former  correspond  with  the 
English  executor;  the  latter  with  the  English  administrator.  But 
both  classes  of  executors  act  under  letters  of  administration  issued 
by  the  Master  of  the  Supreme  Court  in  Cape  Town,  with  whom  all 
wills  are,  by  the  Colonial  Ordinance,  No.  104,  1833,  ordered  to  be 
deposited.  The  Master's  office,  however,  is  not  a  Court  of  Probate : 
when  a  will  is  lodged  with  him  which  appears  to  be  in  proper  form, 
and  which  is  presented  under  circumstances  that  cast  no  doubt  upon 
its  authenticity,  he  files  the  will,  and  grants  letters  of  administration. 
But  if  the  Master  has  reason  to  think  that  any  particular  will 
tendered  to  him  is  not  valid,  the  matter  is  brought  by  motion  before 
the  Supreme  Court,  which  either  disposes  of  it  at  once,  or  directs 
pleadings  to  be  filed. 

The  Cape  law  establishes  a  community  of  goods  between  husband 
and  wife  (unless  excluded  by  ante-nuptial  contract),  that  is,  an  equal 
partnership  in  all  property  vested  in  either  at  the  time  of  the 
marriage,  or  acquired  by  either  during  the  marriage.  The  freedom 
of  testamentary  disposition  is  restricted,  in  favour  of  children,  as 
follows :  the  parent  who  leaves  four  or  more  children  cannot  dis- 
inherit them  of  one-half  of  his  property,  each  child  being  entitled  to 
an  equal  share  in  that  half;  when  the  children  are  fewer  than  four, 
the  parent  has  testamentary  power  over  two-thirds,  instead  of  half, 
of  his  property. 

Moreover,  the  heir  who  is  burthened  with  legacies  exhausting  more 
than  three-fourths  of  his  testator's  net  assets,  is  entitled  to  deduct 
and  keep  for  himself  a  clear  fourth  (called  the  Falcidian  portion), 
and  the  legacies  abate  in  proportion.  And  if  the  heir  be  burthened 
with  afidei  commissum  or  trust  in  respect  of  more  than  three-fourths 
of  the  assets,  he  is  likewise  entitled  to  retain  a  clear  fourth  part  for 
himself  (called  the  TribeUianic  fourth). 


APPENDIX.  557 

A  will  made  after  1843  was  written  on  three  paees  of  a  sheet  of  Cases  on  the 

1-111  111  Ordinance 

foolscap,  and  signed  by  the  testator  and  witnesses  on  the  third  page  No.  i5,  i845. 
only,  at  the  foot  of  the  will.     It  was  objected  that  the  will  was  written  of^v^'fi'^ugf" 
on  two  leaves,  and  that  one  only  was  signed.     It  was  answered  that  ^e  signed. 
there  was  but  one  separate  and  distinct  piece  of  paper,  and  that 
whether  the  will  were  written,  on  that  piece  of  paper,  book- wise  or 
brief-wise,  could  make  no  difference ;  there  was  still  but  one  leaf. 
But  the  Court  held  that  this  will  was  not  duly  executed. 

A  testator,  in  1854,  made,  in  Cape  Town,  the  following  disposition:  Females  in- 
"  I,  A.  B.,  hereby  bequeath  all  the  property  I  possess,  after  my  debts  Sg  wit- 
are  paid,  to  C.  D.  and  E.  F."     This  paper  was  witnessed  by  two  per-  °^^*^^  ^°  ^ 
sons,  one  of  them  a  female.     The  heir  ab  intestato  of  A.  B.  contended 
that  this  instrument  was  a  will,  and  not  a  codicil ;  that  C.  D.  and 
E.  F.  were  heirs,  not  legatees ;  and  that  the  will,  being  attested  by 
an  incompetent  witness,  was  null  and  void  in  toto.     On  the  other 
hand,  C.  D.  and  E.  F.  urged  that  the  reason  why  females  had  been 
incapacitated   as  witnesses   to  wills  had    ceased ;  cessante  ratione 
cessat  ipsa  lex;  and  that  the  instrument  might  be  supported  as  a 
codicil,  even  if  it  failed  as  a  will  by  reason  of  the  incapacity  of  the 
witness.     The  Court  decided  that  females  could  not  by  law  be  wit- 
nesses to  a  will,  but  held  the  instrument  in  question  valid  as  a  codicil ; 
the  effect  of  which  was  that  C.  D.  and  E.  F.  received  the  assets,  less 
the  Falcidian  portion  of  the  heir  ab  intestato. 

The  effect  of  the  reservatory  clause  was  considered  in  reference  to  Effect  of 
the  will  of  Sir  John  Wylde,  the  late  Chief  Justice  of  the  Colony,  who  cilusl?^"''^ 
died  at  Cape  Town  in  December,  1859.  By  his  will,  duly  signed  by 
himself  and  two  witnesses  on  each  leaf,  he  appointed  certain  exe-  «. 
cutors ;  by  virtue  of  the  reservatory  clause  in  this  will,  he,  by  an 
unwitnessed  codicil,  changed  the  appointment  of  executors,  and  left 
certain  legacies.  It  was  doubted  whether,  before  or  after  the  Ordi- 
nance No.  15,  1845,  the  reservatoxy  clause  contained  in  a  will  not 
executed  before  a  notary  and  witnesses  could  establish  an  unwitnessed 
codicil.  The  Court,  however,  whilst  questioning  the  policy  of  the 
reservatory  clause  in  any  will  notarial  or  not  notarial,  held  that  it 
had  been  legal  and  effectual  in  wills  made  before  1844,  and  attested 
by  seven  witnesses,  and  that  the  Ordinance  No.  15,  1845 — which 
merely  made  two  witnesses  sufficient,  where  seven  or  some  other 
number  had  been  required  by  the  previous  law — had  in  this  respect 
made  no  change. 

The  effect  of  the  codicillary  clause  is  illustrated  by  the  following  Effect  of 
case.    Prior  to  1844,  A,  B.  died  in  Graham's  Town,  having  made  a  cw?^'^' 
will  appointing  his  wife  as  his  sole  and  universal  heir :  the  will  pur- 
ported to  have  been  executed  in  the  presence  of  seven  witnesses,  but 
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Wills  AT  THE  it  subsequently  turned  out  that  one  of  the  seven  had  signed  at  the 

'        testator's  request,  without  seeing  tlie  testator  or  any  of  the  other 

witnesses  sign.  The  Court  held  the  instrument  invalid  as  a  will  for 
want  of  seven  witnesses,  but  valid  as  a  codicil  duly  executed  in  the 
presence  of  and  attested  by  five  witnesses.  But  for  the  codicillary 
clause,  the  widow  of  the  testator  would,  in  this  case,  have  taken 
nothing  whatever ;  as  it  was,  the  heir  ah  intestato  took  the  estate, 
deducted  the  Tribellianic  fourth,  and  held  the  remaining  three-fourths 
in  trust  for  the  widow. 

The  community  of  goods  between  husband  and  wife  makes  the  use 
of  joint  wills  extremely  common  at  the  Cape.  In  nine  cases  out  of 
ten,  the  joint  will  of  husband  and  wife  makes  the  survivor  of  the  two 
with  the  children  of  the  marriage  the  heirs  of  the  first  dying ;  then, 
on  the  death  of  the  first  dying,  the  estate  is  halved,  and  the  survivor, 
taking  his  or  her  half  entire,  divides  the  other  half  with  the  children, 
share  and  share  alike.  In  what  cases  a  surviving  spouse  is,  by  the 
terms  of  the  joint  will,  deprived  of  the  power  of  withdrawing  his  or 
her  own  half  from  some  certain  course  of  descent  prescribed  by  the 
joint  will  for  the  whole  joint  estate,  is  a  question  of  considerable 
difficulty.  This  question  has,  once  at  least,  come  before  an  English 
Court :  see  Dufour  v.  Pereira  (1  Dick.  419),  before  Lord  Camden. 
(See  ante,  p.  506.) 


Joint  wills 
by  husband 
and  wife. 


Immoveable 
property. 


Moveable 
property. 


2.  As  to  Foreign  Wills  disposing  of  Property  at  the  Cape  of  Good  Hope. 

The  law  of  England  requires  that  a  will  which  is  to  pass  real  estate 
in  England  must,  no  matter  where  executed,  be  executed  according 
to  the  forms  prescribed  by  the  law  of  England  (ante,  pp.  531,  545). 
But  by  the  Roman  Dutch  law,  a  will  executed  according  to  the  forms 
of  the  place  where  it  was  made  will  pass  immoveable  property,  even 
though  it  be  not  executed  according  to  the  forms  of  the  place  where 
the  immoveable  property  is  situate.  And  this  is  true,  though  the 
will  be  made  elsewhere  than  at  the  testator's  domicile.  The  best 
Dutch  jurists  maintain,  at  the  same  time,  that  a  will  executed  accord- 
ing to  the  forms  required  by  the  law  of  the  place,  not  where  the  will 
is  made,  but  where  the  immoveable  property  is  situate,  will  also  pass 
such  property.  They  hold  that  either  set  of  solemnities — those  pre- 
scribed by  the  law  of  the  place  where  the  will  is  made,  or  where  the 
property  is  situate — is  sufficient  (V). 

With  respect  to  moveables,  these,  wherever  situated,  will  pass  by  a 
will  executed  with  the  solemnities  either  of  the  testator's  place  of 
domicile,  or  of  the  place  where  the  will  is  made. 


(J)  See  4  Day.  Conv.  by  Waley,  269, 
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For  the  testamentary  disposal,  then,  of  property  at  the  Cape,  wnimade 
■whether  moveable  or  immoveable,  it  would  seem  to  be  sufficient  for  a  com  "ifance ' 
testator,  whether  domiciled  in  England,  or  only  temporarily  resident  ^l^^'g^j^f-g^^ 
there  and  retaining  his  domicile  at  the  Cape,  to  execute  his  will  with 
the  formalities  required  by  the  English  law. 

At  the  same  time,  if  the  testator  own  immoveable  property  at  the  Suggestions 
Cape,  he  will  do  well  to  comply  with  the  formalities  required  by  puancewith 
the  colonial  law,  since  it  may  be  questionable  how  far  the  Supreme  ^^'^  ^^ ' 
Court  in  the  colony,  or  the  Appeal  Court  in  England,  would,  in 
deciding  a  point  of  general  jurisprudence,  and  involving  a  conflict 
of  laws,  consent  to  be  guided  by  the  Dutch  jurists,  when  opposed 
to  all   English,   and  to  very  many  continental,  authorities.    And 
visitors  to  England,  domiciled  at  the  Cape,  will  also  do  well  to 
execute  their  wills  with  the  Cape  formalities,  and  to   insert  the 
codicillary  and  reservatory  clauses. 

The  Colonial  Ordinance,  No.  104,  1833,  (ante,  p.  556,)  cannot,  of  -^^^jl^^^*.'''^ 
course,  extend  to  the  wills,  made  in  England,  of  persons  dying  in  trationattiie 
England,  and  of  which  probate  will  be  granted  in  England.     If  the     ^^ ' 
Cape  property  be  merely  moveables,  a  probate  copy  of  the  will  would 
(doubtless)  entitle  the  English  executor  to  obtain  letters  of  adminis- 
tration at  the  Cape :   a  power  of  attorney  to  some  person  at  the 
Cape,  authorizing  him  to  sue  out  letters  of  administration,  ought  to 
accompany  the  probate  copy  of  the  will.     Without  such  letters  of 
administration,  it  is  doubtful  whether  an  English  executor  could 
give  a  sufficient  discharge  to  a  Cape  debtor,  and  it  seems  certain 
that  he  could  not  by  legal  process  compel  the  payment  of  a  Cape 
debt.     If  the  Cape  property  be  immoveable,  and  the  Cape  formalities 
have  been  complied  with,  then  the  attested  copy  should  either  be  in 
fac-simile,  or  the  Court  of  Probate,  or  a  notary  public,  should  certify 
that  the  testator  and  the  witnesses  had  signed  every  leaf.     But  to   —as  to  exe- 
make  the  will  in  duplicate,  one  original  for  the  Court  of  Probate  in  indupUcate; 
England,  and  the  other  for  the  Master's  office  at  the  Cape,  would 
seem  to  be  a  simple  way  of  obviating  all  difficulty.     If  an  original  —as  to  proof 
will,  executed  in  England,  were  thus  sent  out  to  the  colony,  its  ticity  of  ori- 
authenticity  would  require  to  be  established.     Proof  of  handwriting  sinai  wui. 
might  perhaps  be  had  at  the  Cape,  and  that  would  suffice.     But 
solemn  declarations  made  by  the  witnesses,  and  attested  in  the 
usual  manner,  ought  to  be  sent  out  with  the  will,  to  prove  its 
authenticity. 
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V. 

DEPOSITORY  FOR  WILLS  OF  LIVING  PERSONS. 


Instructions  to  Depositors. 
In  pursuance  of  the  provisions  of  the  Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77,  s.  91),  (see  ante,  p.  309),  the  Principal  Registry 
of  the  Court  of  Probate,  6,  Great  Knight  Rider  Street,  Doctors' 
Commons,  London,  has  been  provided  as  a  depository  for  the  wills 
of  living  persons,  and  testators  are  at  liberty  to  deposit  their  wills, 
or  codicils  to  such  wills,  therein,  under  the  following  regulations  : — 

The  will  or  codicil  to  be  deposited  must  be  inclosed  in  a  sealed 
envelope  and  delivered  to  one  of  the  Registrars  of  the  Court  at  the 
Principal  Registry,  either  by  the  testator  himself,  or  by  some  person 
specially  authorized  by  him  to  deposit  the  same  on  his  behalf. 

The  will  or  codicil  so  deposited  will  not  be  delivered  up  to  any 
person,  but  must  remain  in  the  registry  until  after  the  testator's 
death. 

In  case  the  testator  himself  deposits  his  will  or  codicil,  he  will  be 
required  to  sign  his  name,  in  the  presence  of  the  Registrar,  to  an 
endorsement  on  the  envelope  in  which  the  will  or  codicil  is  enclosed, 
to  the  following  effect : — 

"  This  sealed  packet  contains  the  last  will  and  testament,  or 
codicil  to  the  last  will  and  testament,  or  last  will  and  testament  and 
codicil  thereto,  bearing  date  respectively  [liere  state  the  dates  of  all 
the  papers  enclosed],  of  A.  B.  of  &c.,  whereof  C.  D.  of  &c.,  and  E.  F. 
of  &c.,  are  appointed  executors,  and  the  same  are  brought  into  the 
Principal  Registry  of  Her  Majesty's  Court  of  Probate  by  me  for 
safe  custody,  there  to  remain  deposited  until  after  my  decease." 
The  residences  of  the  testator  and  of  the  executors  should  he  set  forth  in 
this  endorsement,  and  also  the  date  of  signature. 

In  case  the  testator  authorizes  some  other  person  to  deposit  his 
will  or  codicil  for  him,  he  will  be  required  to  subscribe  his  name,  in  the 
presence  of  an  attesting  witness,  to  an  endorsement  on  the  envelope 
in  which  the  will  or  codicil  is  enclosed,  to  the  following  effect : — 

"  This  sealed  packet  contains  the  last  will  and  testament,  or 
codicil  to  the  last  will  and  testament,  or  last  will  and  testament  and 
codicil  thereto,  of  me,  A.  B.  of  &c.,  whereof  C.  D.  of  &c.,  and  E.  F. 
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of  &c.,  are  appointed  executors,  and  I  authorize  G.  H.  to  deposit  the 
same  for  safe  custody  in  the  Principal  Eegistry  of  Her  Majesty's 
Court  of  Probate,  there  to  remain  deposited  until  after  my  decease. 

(Signed)  A.  B. 

Witness,  K.  L." 

The  residences  of  the  testator  and  of  the  executors,  and  the  date  of 
signature,,  should  he  set  forth  in  this  endorsement. 

The  packet  containing  the  will  or  codicil  must  be  accompanied  by 
an  affidavit  from  the  attesting  witness,  to  the  effect  that  the  signa- 
ture of  the  testator  to  the  above  endorsement,  witnessed  by  the 
deponent,  is  in  the  proper  handwriting  of  such  testator,  and  was  by 
him  signed  in  the  deponent's  presence  on  the  day  mentioned  in  the 
endorsement,  and  that  the  signature  K.  L.  is  in  the  proper  hand- 
writing of  the  deponent.  An  affidavit  will  also  be  required  from 
the  person  authorized  to  deposit  the  packet,  to  the  effect  that  the 
sealed  packet  produced  for  the  purpose  of  being  deposited  for  safe 
custody  in  the  Principal  Registry  of  Her  Majesty's  Court  of  Probate, 
and  on  the  back  of  which  the  deponent  has  signed  his  name,  is  at 
the  time  of  making  the  affidavit  precisely  in  the  same  state,  plight 
and  condition  as  when  received  by  the  deponent  from  the  hands  of 
A.  B.  [the  testator],  on  a  day  to  be  mentioned  as  that  on  which  he 
received  it. 

The  last-mentioned  affidavit  is  to  be  sworn  before  the  Registrar  to 
whom  the  packet  containing  the  will  or  codicil  is  delivered. 

A  Minute  or  Order  will  be  drawn  up  by  the  Registrar  setting  forth 
the  production  of  the  packet  containing  the  will  or  codicil,  and  the 
affidavits  (if  any),  and  when  and  by  whom  the  same  were  produced, 
and  the  Registrar's  order  that  the  same  be  deposited  in  the  Principal 
Registry  for  safe  custody. 

The  following  fees  will  be  payable  in  Probate  Court  stamps  ; — 
For  depositing  the  will  and  receipt  for  same  .  .  .  £1  1  0 
For  drawing  and  entering  Minute  of  the  Registrar  .026 
For  filing  each  affidavit 026 

Envelopes  for  wills  and  codicils,  with  the  necessary  endorsements 
and  forms  of  affidavits,  are  to  be  had  on  application  to  the  Record 
Keepers  at  the  Principal  Registry. 

Testators  are  at  liberty  to  transmit  their  wills  and  codicils  to  the 
Principal  Registiy,  to  be  deposited  there  for  safe  custody,  through  a 
District  Registrar  of  the  Court  of  Probate,  who  will  send  the  same  by 
the  general  post  in  a  registered  letter. 

The  affidavit  of  the  person  authorized  by  the  testator  to  deposit 
his  will  or  codicil  will  in  that  case  be  sworn  before  the  District  Regis- 
trar to  whom  the  packet  containing  them  is  delivered. 

w.  o  o 
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Depositotit       On  production  to  tlie  District  Registrar  of  the  sealed  packet  con- 

FOR  WlliLS.  or 

'    taiuing  the  will  or  codicils  to  be  deposited  and  the  affidavits  (if  any), 

he  will  draw  up  a  certificate  under  his  hand,  setting  forth  when  and 
by  whom  the  same  were  produced  to  and  left  with  him,  and  file  this 
certificate  in  his  District  Registry,  and  he  will  transmit  an  office  copy 
of  the  certificate,  with  the  sealed  packet  and  affidavits  and  form  of 
receipt,  to  the  Principal  Registry.  The  receipt  will  be  returned  to 
him  under  the  hand  of  one  of  the  Registrars  of  the  Principal  Registry. 
The  following  fees  will  be  payable  to  the  District  Registrar  in 
addition  to  the  fees  before  mentioned : — 

£    s.    d. 

For  his  certificate ., 026 

For  filing  same 026 

For  office  copy  to  transmit  with  the  will  or  codicil     .026 
For  receipt 010 
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VI. 

TABLE  OF  PROBATE  AND  ADMINISTRATION 
DUTIES. 

See  55  Geo.  3,  c.  184 ;  22  eg  23  Vict.  e.  36  ;  27  cfe  28  Vict.  c.  56. 


Where  the  estate  and  effects  for  or  in  respect  of  which  probate  or 
letters  of  administration  shall  be  granted  (exclusive  of  what  the 
deceased  was  entitled  to  as  trustee,  and  not  beneficially)  shall  be — 


Duty  on  Probate, 

Duty  on  Letters 

and  Letters  of 

of  Administra- 

Administration 

tion  to  tlie 

with  a  WiU 

Effects  of 

annexed. 

Intestates. 

£      s.    d. 

£      s.  d. 

Not  exceeding  the  value  of  £100   . . 

nil. 

nil. 

Exceeding  £100  and  under  the  value  of  £200 

2     0    0 

3    0    0 

Of  the  value  of  )          ,     (  under  the  value  of 

£200       r  ^""^  1 

£300 

5    0    0 

8     0    0 

300 

•         jj         • 

450 

8    0    0 

11     0    0 

450 

•         »         • 

600 

11    0    0 

15     0    0 

600 

•         ,j         • 

800 

15    0    0 

22    0    0 

800 

•         >)         • 

1,000 

22    0    0 

30    0    0 

1,000 

•         »         • 

1,500 

30    0    0 

45    0    0 

1,500 

•                  5>                  • 

2,000 

40    0    0 

60    0    0 

2,000 

•                   »                  • 

3,000 

50    0    0 

75    0    0 

3,000 

4,000 

60    0    0 

90    0    0 

4,000 

•                  »                  • 

6,000 

80    0    0 

120    0    0 

5,000 

*                 )}                 * 

6,000 

100    0    0 

150    0    0 

6,000 

•                  3>                  • 

7,000 

120    0    0 

180    0    0 

7,000 

•                  »                  • 

8,000 

140    0    0 

210    0    0 

8,000 

•                  J>                 • 

9,000 

160    0    0 

240    0    0 

9,000 

•                   >)                  • 

10,000 

180    0    0 

270    0    0 

10,000 

•                  »                  ' 

12,000 

200    0    0 

300    0    0 

12,000 

•                  >J                  * 

14,000 

220    0    0 

330    0    0 

14,000 

•                  ?>                  • 

16,000 

250    0    0 

375     0    0 

16,000 

•                  »                  • 

18,000 

280    0    0 

420    0    0 

18,000 

•                  J>                  • 

20,000 

310    0    0 

465     0     0 

20,000 

•                  J>                  • 

25,000 

350     0     0 

525     0     0 

25,000 

*                9>                ' 

30,000 

400    0    0 

600     0    0 

30,000 

•                 »                 • 

35,000 

450     0     0 

675     0     0 

35,000 

*                }}                * 

40,000 

525     0     0 

785     0     0 

40,000 

45,000 

600     0     0 

900     0     0 

45,000 

•                J>                • 

50,000 

675    0    0 

1,010     0     0 

60,000 

•                 »                 • 

60,000 

750     0     0 

1,125     0     0 

60,000 

•                 >>                • 

70,000 

900    0    0 

1,350     0     0 

70,000 

•                 »                • 

80,000 

1,050    0    0 

1,575     0     0 

80,000 

•                 » 

90,000 

1,200    0    0 

1,800     0     0 
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Probate 

BUTV. 


Duty  on 

Probate, 

Duty  on 

Letters 

and  Letters  of 

of  Administra- 

Administration 

tion  to  the 

with  a 

Will 

Effects  of 

annexed. 

Intestates. 

Of  the  value  of  ) 

£90,000         j 

and 

(  under  the  value  of 
1               £100,000 

£ 

S. 

d. 

£ 

s.   d. 

1,850 

0 

0 

2,025 

0    0 

100,000       . . 

120,000 

1,500 

0 

0 

2,250 

0    0 

120,000       .. 

140,000 

1,800 

0 

0 

2,700 

0    0 

140,000       . . 

160,000 

2,100 

0 

0 

3,150 

0    0 

160,000       . . 

180,000 

2,400 

0 

0 

3,600 

0    0 

180,000       . . 

200,000 

2,700 

0 

0 

4,050 

0    0 

200,000       . . 

250,000 

3,000 

0 

0 

4,500 

0    0 

250,000       . . 

300,000 

3,750 

0 

0 

5,625 

0    0 

300,000       . . 

350,000 

4,500 

0 

0 

6,750 

0    0 

350,000       . . 

400,000 

5,250 

0 

0 

7,875 

0    0 

400,000       . . 

500,000 

6,000 

0 

0 

9,000 

0    0 

500,000       . . 

600,000 

7,500 

0 

0 

11,250 

0    0 

600,000       . . 

700,000 

9,000 

0 

0 

13,500 

0    0 

700,000       . . 

800,000 

10,500 

0 

0 

15,750 

0    0 

800,000       . . 

900,000 

12,000 

0 

0 

18,000 

0    0 

900,000       .. 

1,000,000 

13,500 

0 

0 

20,250 

0    0 

1,000,000       .. 

. .           .. 

15,000 

0 

0 

22,500 

0    0 

Above  the  value  of  £1,000,000  and  under 

the  value  of  £1,100,000 

16,500 

0 

0 

24,750 

0    0 

Of  the  value  of 

£1,100,000  and  under  the 

value  of  £1,200,000 

18,000 

0 

0 

27,000 

0    0 

And  so  on,  for  every  additional  £100,000,  or 

fraction  of  £100,000, 

in  additional  duty  of 

1,500 

0 

0 

2,250 

0    0 

Economy  of 
testacy. 


This  comparative  Table  is  designed  to  show  the  economy  of 
testacy.  Persons  refusing  to  make  wills  often  excuse  themselves  by 
saying  that  if  they  die  intestate,  the  law  will  give  their  property  to 
the  very  persons  to  whom  by  their  wills  they  would  leave  it.  But 
supposing  that  the  law  does  select  the  very  persons,  and  divides  the 
property  amongst  them  in  the  very  proportions  which  the  present 
owner  would  himself  desire,  it  is  presumable  that  the  latter  wishes 
to  leave  as  much  as  possible  amongst  the  objects  of  his  bounty,  and 
to  consume  as  little  as  possible  in  the  payment  of  duties  to  Govern- 
ment. The  preceding  table  shows  that  the  Administration  duty 
on  an  intestate's  estate  is  half  as  much  again  as  the  Probate  duty  on 
a  will  disposing  of  property  to  the  same  amount. 


Probate  or 
administra- 
tion duty, 


Probate  or  administration  is  granted  only  in  respect  of  that  pro- 
perty which,  but  for  the  existence  of  the  will,  the  Ordinary  (prior  to 
the  recent  alteration  in  the  law)  would  have  been  entitled  to  ad- 
minister ;  and  by  this  test  the  liability  to  duty  is  to  be  determined 
(4  Burn,  Eccl.  Law,  351).  The  amount  of  duty  is  regulated,  not  by 
the  value  of  all  the  assets  which  the  executor  or  administrator  may 
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ultimately  have  to  administer,  but  by  the  value  of  such  part  of  the      probate 

deceased's  assets  as  are,  at  his  death,  within  the  jurisdiction  of  the         — ' 

Probate  Court.     In  calculating;  the  amount  of  duty  payable,  real  —what  is  not 

°  J    jr   ^  7  chargeable; 

estate  (including  profits  arising   from   the   tolls   of  a  light-house, 

Attorney -General  v.  JoneSy  1  M'N.  &  Gr.  574),  even  though  devised 
to  be  sold  (1  Wms.  Exors.  588),  or  otherwise  impressed  in  equity  \ 
with  the  character  of  personalty  {Matson  v.  Swift,  8  Be.  368 ;  Cus- 
tance  v.  Bradshaio,  4  Ha.  315),  bad  debts  {Moses  v.  Crafter,  4  Car. 
&  P.  524),  debts  due  from  persons  abroad,  and  property  locally 
situate  abroad  (compare  ante,  p.  544  ;  as  to  ships  at  sea,  see  27  &  28 
Vict.  c.  56,  s.  4),  are  to  be  omitted  from  consideration ;  but  there  —what  is 
must  be  included  in  the  affidavit  of  value  all  goods,  chattels  and 
credits  locally  situate  in  this  country  (and  ships  registered  at  any 
port  in  the  United  Kingdom  are  deemed  to  be  at  that  port,  though 
actually  at  sea  or  elsewhere  out  of  the  kingdom),  bonds,  debentures, 
&c.  of  foreign  countries  which  are  payable  to  bearer  and  transferable 
by  delivery  only  (see  ante,  p.  544),  personalty  appointed  by  will  in 
exercise  of  a  general  power  (ante,  p.  143),  money  secured  on  heritable 
property,  and  by  heritable  bonds  in  Scotland  (23  &  24  Vict.  c.  15, 
s.  6),  and  any  interest  accrued  between  the  death  and  the  grant  of 
administration  {Attorney -General  v.  Partington,  3  H.  &  C.  193). 
Moreover,  since  all  money  received  by  the  executor  or  administrator 
by  virtue  of  his  office  is  liable  to  the  impost,  probate  duty  is  payable 
on  the  purchase-money  of  real  estate  contracted  to  be  sold  by  the 
testator,  if  the  contract  is  completed  after  his  death  {Attorney -General 
V.  Brunning,  8  H.  L.  C.  243 ;  8  W.  R.  362).  And  the  value  of  con- 
tingent interests  must  be  included  ;  or  if  not,  and  the  interest  after- 
wards falls  into  possession,  the  duty  is  payable  on  the  value  of  the 
absolute  interest  {Lord  v.  Colvin,  L.  R.,  3  Eq.  737). 

As  to  return  of  excess  of  duty,  in  respect  of  "  debts  due  and  owing 
from  the  deceased  and  payable  by  law  out  of  his  personal  estate,"  if 
claimed  within  three  years,  see  5  &  6  Vict.  c.  79,  s.  23  ;  which  means 
such  debts  as  of  themselves  are  payable  out  of  the  personal  estate, 
without  reference  to  any  provision  which  the  testator  may  make  in 
his  will  for  their  payment  {Percival  v.  The  Queen,  3  H,  &  C.  217). 

And  there  is  no  return  of  duty  for  voluntary  debts  (24  &  25  Vict, 
c.  92,  s.  3). 

As  to  summary  proceedings  for  payment  of  the  duty,  see  28  &  29 
Vict.  c.  104,  s.  57. 

By  31  &  32  Vict.  c.  90,  the  Commissioners  of  the  Treasury  are 
authorized  to  pay  sums  under  lOOZ.  owing  on  the  death  of  persons 
in  the  Civil  Service,  without  the  production  of  probate  or  letters  of 
administration. 
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Single  grant  Formerly,  a  grant  of  probate  was  valid  only  in  that  part  of  the 
now  suffices  United  Kingdom  over  which  the  Court  which  granted  it  had  juris- 
kiiigdoin''"^*  diction.  But  now  a  single  grant  of  probate,  administration,  or  con- 
firmation, suffices  for  the  whole  kingdom  (20  &  21  Vict.  c.  77,  s.  23 ; 
21  &  22  Vict.  c.  56,  ss.  12 — 14)  ;  and  grants  made  before  the  passing 
of  20  &  21  Vict.  c.  77,  have  (sect.  87)  the  same  force  and  effect  as  if 
they  had  been .  granted  under  that  Act,  upon  payment  of  such 
further  duty  as  would  have  been  chargeable  on  any  probate  which, 
but  for  that  Act,  would  have  had  to  have  been  obtained  in  respect  of 
the  property  not  covered  by  the  grant  (see  Re  Fi-ecMeton,  1  Sw.  & 
Tr.  16  ;  Re  Elwell,  lb.  27 ;  Re  Tucker,  2  Sw.  &  Tr.  123 ;  Re  Porter's 
Will,  6  W.  R.  304). 
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VII. 

TABLE  OF  LEGACY  AND  SUCCESSION  DUTIES. 

See  55  Geo.  3,  c.  184  ;  16  c&  17  Vict.  c.  51. 


Upon  every  succession ;  or  where  any  legacy,  residue  or  share  of 
residue,  of  the  value  of  2QI.  or  upwards,  shall  be  given,  or  shall  de- 
volve, to  or  for  the  benefit  of  any  person,  according  to  the  value 
thereof : — 

Where  the  successor,  legatee  or  recipient,  shall  be — 

1.  The  lineal  issue,  or  lineal  ancestor  of  the  prede-  ^ 

cessor,  testator  or  intestate  .         .  .S       ^ 

2.  A  brother  or  sister,  or  a  descendant  of  a  brother  i 

or  sister,  of  the  predecessor,  testator  or  intestate  S        " 

3.  A  brother  or  sister  of  the  father  or  mother,  or  a\ 

descendant  of  a  brother  or  sister  of  the  father  or  >   5  per  cent, 
mother  of  the  predecessor,  testator  or  intestate.^ 

4.  A  brother  or  sister  of  a  grandfather  or  grand-  "J 

mother,  or  a  descendant  of  a  brother  or  sister  of  (    g  -. 

a  grandfather  orgrandmotherof  the  predecessor,  C 
testator  or  intestate  J 

5.  A  person  in  any  other  degree  of  collateral  con-N 

sanguinity,  or  a  stranger  in  blood,  to  the  pre-  >  10  per  cent, 
decessor,  testator  or  intestate     .         .        .        .-' 

The  forgiveness  of  a  debt  due  to  the  testator  is  a  "  legacy"  to  the       lEOACTf 
debtor  within  the  meaning  of  the  Legacy  Duty  Acts,  and  duty  is        ^^ty^ 
payable  thereon  {Attorney -General  v.  Holbrook,  3  Y.  &  J.  114)  ;  and  ^^^-  ^' 
where  there  is  a  direction  in  a  will  to  pay  the  debts  of  another  per-  Forgiveness 
son,  the  creditors  must  pay  duty  (Foster  v.  Ley,  2  Sc.  438,  2  Bing.  "^  '^®'''^' 
N.  C.  269  ;  Turner  v.  Martin,  7  D.  M.  &  G.  429). 

There  is  no  express  imposition  of  legacy  duty  on  charitable  legacies  Charitable 
(they  are  expressly  exempt  in  Ireland),  and,  until  recently,  there    ®^^"'^*" 
was  no  case  which  decided  the  general  question  of  the  liability  of 
such  legacies  to  the  duty ;  it  was,  however,  as  a  matter  of  course, 
claimed  and  paid  at  the  rate  of  ten  per  cent,  as  on  a  legacy  to  a 
stranger  in  blood.     But  in  Ee  Parker  (4  H.  &  N.  666,  7  W.  R.  600), 
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Legacy 
Duty. 


Charitable 
legacies. 


Rent-charge, 
or  money 
charged  on 
real  estate. 


Appointment 
in  exercise  of 
power. 


the  general  question  was  raised  and  decided  in  favour  of  the  liability ; 
if  any  doubt  could  still  be  felt  on  this  subject,  see  the  16th  section 
of  the  Succession  Duty  Act  (^post,  p.  575).  In  some  cases,  however, 
where  the  general  liability  to  duty  of  charity  legacies  has  been 
admitted,  it  has  been  attempted  to  escape  from  the  impost  on  the 
ground  that  the  legacy  was  held  upon  trusts  for  division  amongst 
large  classes,  so  that  no  single  person  could  possibly  receive  so  much 
as  201. ;  thus,  in  Re  Wilkinson  (1  C.  M.  &  R.  142 ;  in  Exch.  Ch.  nom. 
Attorney' General  v.  Nash,  1  M.  &  W.  237),  where  the  trust  was  for 
executors  to  divide  the  interest  of  testator's  residue  "  among  poor 
pious  persons  in  lOZ.  or  151.  as  they  see  fit,"  it  was  held  that  the 
whole  residue  was  not  chargeable  with  duty,  but  that  if  any  one  per- 
son were  selected  more  than  once,  and  thus  received  more  than  20^,, 
the  duty  would  be  payable  on  what  was  so  received.  But  in  lie 
FrancMin's  Charity  (3  Sim.  147,  3  Y.  &  J.  544),  a  legacy  of  501.  a 
year,  to  be  laid  out  in  bread  for  the  poor  of  a  parish,  was  held  liable, 
although  the  poor  were  so  numerous  that  no  one  received  more  than 
the  value  of  two  shillings  per  annum;  and  in  The  Attorney -General 
V.  Fitzgerald  (13  Sim.  83),  and  Be  Griffiths  (14  M.  &  W.  510),  the 
duty  was  held  to  be  payable  on  sums  bequeathed  in  gross  for  charit- 
able purposes,  which  did  not  require  any  direct  payment  to  indivi- 
duals. And  in  Re  Pearce  (24  Be.  491),  and  Harris  v.  Earl  Howe  (29 
Be.  261),  the  Master  of  the  Rolls  declined  to  follow  Re  Wilkinson, 
believing  that  that  case  had  been  afterwards  disapproved  of  by  the 
Court  which  decided  it.     See  also  Re  Parker  (uhi  supra). 

Legacy  duty  is  payable  on  a  rent-charge  or  annuity  charged  on 
real  estate  {Attorney -General  v.  Jackson.,  2  Cr.  &  J.  101  ;  Stow  v, 
Davenport,  5  B.  &  Ad.  359)  ;  but  an  annual  allowance  out  of  rents 
and  profits  for  maintenance  and  education  of  an  infant  devisee  is  not 
chargeable  with  duty  {Shirley  v.  Earl  Ferrers,  1  Ph.  167).  In  that 
case  Lord  Lyndhurst  said  :~"  Tlie  estate  out  of  which  the  allowance 
is  to  come  is  her  estate ;  nothing  but  what  is  a  charge  upon  the  estate 
of  another  person  Avill  come  within  the  statute ;"  but  the  duty,  never- 
theless, is  payable  by  a  devisee  in  respect  of  money  belonging  to  the 
testator,  charged  on  his  own  real  estate,  the  incumbrance  having  been 
kept  on  foot  by  the  testator  {Swahey  v.  Swahey,  15  Sim.  502). 

As  to  the  duty  being  payable  on  personal  property  appointed  by 
will  in  exercise  of  a  power,  see  Re  Cholmondeley  (1  Cr.  &  M.  149) ; 
as  to  benefits  derived  from  the  exercise  of  a  power  of  appointment 
over  money,  the  produce  of  real  estate,  it  is  to  be  borne  in  mind  that 
the  interests  called  into  existence  by  the  exercise  of  the  power  take 
effect  in  the  same  manner  as  if  created  by  the  instrument  conferring 
the  power ;  consequently,  if  the  power  was  created  by  will,  legacy 
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duty  is  payable.     If  the  power  be  both  created  and  exercised  by  will,       Legacy 

the  money  given  is  a  legacy  under  the  latter  will  in  fact,  but  under  the         ' 

earlier  will  in  operation  of  law  ;  it  derives  its  legal  character  out  of, 
and  t*he  charge  is  niade  by,  the  original,  not  the  engrafted  will 
{Attorney -General  v.  Pickard,  3  M.  &  W.  652,  6  M.  &  W.  348). 
Where  the  power  is  created  by  deed  and  exercised  by  will,  legacy 
duty  is  likewise  payable  (8  &  9  Vict.  c.  76,  s.  4 ;  Attorney- General 
V.  Marquis  of  Hertford,  3  Exch.  670)  ;  so  also,  if  created  by  will,  and 
executed  by  deed  (Attorney -General  v.  Pickard,  sujjra  ;  Sweeting  v. 
Sweeting,  1  Drew.  331). 

In  the  case  of  a  special  power,  the  rate  of  duty  will  depend  upon  Bate  of  duty : 
the  relationship  of  the  appointee  to  the  donor  (not  the  donee)  of  the  or  general     ' 
power,  the  chai-ge  on  the  real  estate  being  ci'eated  by  the  instrument  clsed^-^'' 
which  created  the  power,  in  the  same  manner  as  if  the  person  to  whom  *'*"<'*• 
it  is  in  the  event  given  by  the  exercise  of  the  power  had  been  men- 
tioned by  name  in  the  instrument  creating  the  power  as  the  object  of 
the  donor's  bounty  {Attorney-General  v.  Pickard,  supra)  ;   and  the 
rate  of  duty  will  be  the  same  in  the  case  of  a  general  power  created 
by  will  and  exercised  by  deed.     But  in  the  case  of  a  general  power  —general 
exercised  by  will,  the  rate  will  depend  upon  the  relationship  of  the  seised  by" 
appointee  to  the  appointor,  the  donee  of  the  power  :  for  the  ap-  ^'^" 
pointor,  by  exercising  his  general  power,  makes  the  fund  liable  for 
his  debts — in  fact,  makes  the  fund  his  own,  and  part  of  his  estate — 
and  the  appointee  therefore  takes  the  appointed  fund,  or  such  part  of 
it  as  may  come  to  him,  under  and  by  virtue  of  the  will  of  the  ap- 
pointor, and  not  under  the  instrument  creating  the  powei*.     Thus, 
where  A.  by  will  left  real  and  personal  estate  to  trustees  upon  trust 
to  convert,  invest  and  pay  the  income  to  B.  for  life,  and  after  her 
death  upon  such  trusts  as  she  should  by  will  appoint,  and  in  default, 
in  trust  for  C.  and  D. ;  B.  by  her  will  gave  (subject  to  her  debts, 
funeral  and  testamentary  expenses  and  certain  legacies  and  annuities) 
all  the  residue  of  her  property  (thereby  exercising  her  general  power 
of  appointment,  sect.  27,  a^ite,  pp.  48 — 50,)  unto  and  equally  between 
C.  and  D.  ;  it  was  held,  that  legacy  duty  was  payable  at  the  rate  de- 
pending on  the  relationship  of  C.  and  D.  to  B.  (Attorney -General  v. 
Brackenhury,  1  H.  &  C.  782)  ;  and  further,  that  C.  and  D.  must  claim, 
if  at  all,  under  the  appointment  by  B.,  and  could  not  elect  to  take 
under  the  gift  in  default  of  appointment  contained  in  the  will  of  A. 
(ih.).    Compare  the  4th  section  of  the  Succession  Duty  Act,  post, 
p.  572. 

Where  a  rent-charge  or  annuity  is  appointed  upon  condition  of  Appointment 
relinquishing  some  other  benefit,  as  e.g.  to  a  wife  on  relinquishment  o^g'hdng'up 
of  her  dower,  the  duty  is  nevertheless  payable  on  the  whole  charge  '^}}f^  ^^^' 
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or  annuity,  and  no  allowance  is  made  in  respect  of  the  value  of  the 
relinquished  benefits  (^Attorney -General  v.  Lord  Henniher,  7  Exch. 
331,  8  Exch.  257),  and  it  seems  to  be  immaterial  whether  the  con- 
dition is  imposed  by  the  instrument  creating  or  by  the  instrument 
exercising  the  power  {Sweeting  v.  Sweeting,  1  Drew.  331). 

As  to  personal  estate  directed  to  be  applied  in  the  purchase  of 
real  estate,  see  36  Geo.  3,  c.  62,  s.  19  ;  Attorney -General  v.  Twyforcl, 
9  Ha.  730,  n.,  the  decision  of  the  Exchequer  in  which  case  seems 
(notwithstanding  East  v.  Twyford,  4  H.  L.  C.  517)  to  be  good  to 
show  that  if  the  will  had,  instead  of  a  life  estate,  conferred  an  estate 
tail  or  estate  of  inheritance  in  possession  in  the  land,  the  devisee 
would  have  been  chargeable  with  legacy  duty. 

A  direction  to  sell  real  estate  and  invest  the  proceeds  in  other 
real  estate  creates  no  liability  to  legacy  duty  {Heal  v.  Knight,  8 
Exch.  839,  n. ;  Mules  v.  Jennings,  8  Exch.  830).  Where  real  estate 
was  devised  to  A.,  but  with  an  option  to  B.  to  take  it  at  a  stated 
price,  and  the  option  was  exercised,  it  was  held  that  legacy  duty  was 
payable  on  the  price  {Attorney -General  v.  Wyndham,  1  H.  &  C.  563, 
8  Jur.,  N.  S.  1182).  As  to  the  liability  of  money  to  arise  from  the 
sale  of  land  directed  to  be  sold,  see  He  Evans  (2  C.  M.  &  R.  206) ; 
Attorney- General  v.  Mangles  (5  M.  &  W.  120)  ;  Attorney -General  v. 
Simcox  (1  Exch.  749)  ;  Williamson  v.  Advocate- General  {10  C.  &  F.  1)  ; 
Attorney-General  v.  Metcalfe  (6  Exch.  26)  ;  Hobsonr.  Neale  (8  Exch. 
368, 17  Be.  178)  ;  Advocate- General  \.  Smith  (1  Macq.  760)  ;  Harding 
v.  Harding  (2  Gif.  597).  Where  the  direction  for  sale  is  absolute  and 
imperative,  the  duty  is  of  course  payable  ;  and  this  is  so,  even  though 
the  land  is  not  in  fact  sold  {Attorney -General  v.  Holford,  1  Pri.  426  ; 
Williamson  v.  Advocate- General,  sup.)  ;  but  the  decisions  are  some- 
what conflicting  as  to  the  liability  to  duty  when  the  devisees  of  the 
estate  have  a  discretion  whether  or  not  to  sell.  This  and  other 
questions  already  touched  upon  in  this  note  are  now  of  comparatively 
small  importance,  since  the  Succession  Duty  Act  has  imposed  upon 
real  estate  a  tax  equal  in  amount  to  the  legacy  duty  upon  personal 
estate. 

"The  Succession  Duty  Act,  1853"  (16  &  17  Vict.  c.  51),  took 
effect  as  from  the  19th  May,  1853  ;  it  applies  to  the  whole  of  the 
United  Kingdom,  to  property  both  real  and  personal,  whether  de- 
rived under  settlement  or  by  will,  by  descent,  intestacy  or  survivor- 
ship. Owing  to  the  wide  purview  of  the  statute,  and  the  consequent 
generality  of  the  language  employed,  its  interpretation  is  far  from 
easy,  and  the  Courts  have  frequently  been  divided  in  opinion  as  to  its 
proper  construction  in  the  cases  which  have  been  already  litigated  : 
the  Act,  however,  is  to  be  construed,  not  according  to  the  techni- 
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calities  of  law,  but  according  to  the  ordinary  popular  use  and  mean-    succession 

ing  of  the  language  employed  {Lord  Saltoun  v.  Advocate-General.,  3         ' 

Macq.  659,  8  W.  R.  565  ;  Lord  Braybroohe  v.  Attorney -General.,  9 
H.  L.  C.  150,  9  W.  R.  601),  and  for  the  purpose  of  ascertaining 
whether  any  and  what  duty  is  payable,  regard  must  be  had  to  the 
substance  of  the  transaction,  and  not  merely  to  the  machinery  by 
which  it  is  carried  into  effect. 

By  the  1st  section,  leaseholds  are  included  for  the  purposes  of  the  Leaseholds 
Act  in  the  term  "  real  property,"  and  succession  duty  is  payable  ^nfnot'^" 
thereon  accordingly,  but  they  are  no  longer  liable  to  legacy  duty  legacy  duty, 
(sect.  19). 

The  second  is  the  governing  section  of  the  Act ;  it  enacts  that  Ceflnition  of 
"  every  past  or  future  disposition  of  property  by  reason  whereof  any  "successor""' 
person  has  or  shall  become  beneficially  entitled  to  any  property,  or  "  P^edeces- 
the  income  thereof,  upon  the  death  of  any  person  dying  after  the  time 
appointed  for  the  commencement  of  this  Act,  either  immediately  or 
after  any  interval,  either  certainly  or  contingently,  and  either  origi- 
nally or  by  way  of  substitutive  limitation,  and  every  devolution  by 
law  of  any  beneficial  interest  in  property,  or  the  income  thereof,  upon 
the  death  of  any  person  dying  after  the  time  appointed  for  the  com- 
mencement of  this  Act,  to  any  other  person,  in  possession  or  expec- 
tancy, shall  be  deemed  to  have  conferred  or  to  confer  on  the  person 
entitled  by  reason  of  any  such  disposition  or  devolution  a  '  succession ;' 
and  the  term  '  successor'  shall  denote  the  person  so  entitled ;  and  the 
term  '  predecessor'  shall  denote  the  settloi*,  disponer,  testator,  obligor, 
ancestor  or  other  person  from  whom  the  interest  of  the  successor  is 
or  shall  be  derived." 

The  duty  attaches  on  real  estate  which  vested  in  remainder  before, 
but  does  not  fall  into  possession  until  after,  the  commencement  of 
the  Act  (Wilcox  v.  Smith,  4  Drew.  40 ;  Attorney- General  v.  Fitzjohn, 

2  H.  &  N.  465,  5  W.  R.  876;  Attorney- General  v.  Lord  Middleton, 

3  H.  &  N.  125,  6  W.  R.  300).  The  section  applies  not  merely  to 
cases  where  the  title  accrues  at  death,  but  also  to  cases  where  the 
title  accrued  before  the  Act,  but  is  made  an  interest  in  possession 
"after  any  interval,"  on  a  death  occurring  after  the  Act  (^Attorney - 
General  v.  Gell,  3  H.  &  C.  615).  See  also,  on  the  construction  of 
the  2nd  section.  Attorney -General  v.  Yelverton  (7  H.  &  N.  306,  7  Jur., 
N.  S.  1250) ;  Attorney-General  v.  Gardner  (1  H.  &  C.  639,  11  W.  R. 
378) ;  Re  JenUmon  (24  Be.  64). 

The  duty  is  not  payable  on  legacies  given  by  the  will  of  a  testator  Domicile  of 
who  is  domiciled  in  a  foreign  country  {Wallace  v.  Attorney -General,  ^^^^^-  ■ 
L.  R.,  1  Ch.  App.  1).     But   as   to   testamentary   appointments   in 
exercise  of  powers  conferred  by  English  instruments,  see  below. 

By  the  3rd  section,  joint  tenants  taking  by  survivorship  are  to  be 
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Succession    deemed  successors  ;  and  by  the  4th  section,  a  person  having  a  general 

'       power  of  appointment  over  property  shall,  in  the  event  of  his  making 

appointment    ^"7  appointment  thereunder,  be  deemed  to  be  entitled,  at  the  time  of 

—general,       exercising  such  power,  to  the  property  or  interest  thereby  appointed 

as  a  succession  derived  from  the  donor  of  the  power  ;  and  where  a 

and  Umited.     person  has  a  limited  power,  any  person  taking  any  property  by  the 

exercise  of  such  power  shall  be  deemed  to  take  the  same  as  a  succession 

General  derived  from  the  donor  of  the  power.    The  first  branch  of  the  section, 

power.  ^  .  . 

as  to  a  general  power,  was  brought  under  the  notice  of  the  Courts  in 

Re  Lovelaces   Ee  Lovelace's  Settlement  (4  De  G.  &  J.  340 :  reversing  5  Jur.,  N.  S. 

Settlement.  i  o  i 

428);  Mrs.  Lovelace,  under  her  marriage  settlement,  dated  in  1817, 
was  tenant  for  life  of  certain  personalty  in  remainder  after  the  death 
of  her  husband  (who  died  in  March,  1852),  with  a  general  power  of 
appointment  by  deed  or  will ;  after  her  marriage  she  became,  and 
continued  to  her  death  to  be,  domiciled  in  France ;  in  April,  1852, 
she  made  a  will,  exercising  her  power  of  appointment,  and  died  in 
1856.  V.-C.  Wood  held,  that  succession  duty  was  not  payable  by 
the  appointees,  on  the  ground  that  appointees  under  powers  were  not 
aflfected  by  sect.  2,  that  successions  under  powers  were  dealt  with  by 
sect.  4  alone,  and  that  sect.  4  applied  only  to  wills  or  settlements 
taking  effect  after  the  commencement  of  the  Act.  This  decision  was 
reversed  on  appeal,  and  it  was  held  (1),  that  sect.  4  did  not  wholly 
exclude  from  the  operation  of  sect.  2  the  case  of  a  person  taking 
under  a  general  power,  but  that  sect.  2  was  displaced  pro  tanto  only 
and  applied  to  a  case  where  sect.  4  was  inapplicable ;  (2)  that  the 
words  of  sect.  4,  "  taking  effect  upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commencement  of  this  Act,"  were 
referable  to  the  power  of  appointment,  and  not  to  the  disposition  of 
property  (punctuating  and  reading  the  section  thiis: — "Where  any 
person  shall  have  a  general  power  of  appointment,  under  any  dispo- 
sition of  property,  [such  power]  taking  effect  upon  the  death,"  &c.)  ; 
consequently,  that  sect.  4  was  not  restricted  to  cases  where  the 
power  was  created  after  the  commencement  of  the  Act ;  (3)  that  the 
power  came  into  operation  on  the  death  of  Mr.  Lovelace,  and,  there- 
fore, the  case  was  not  within  sect.  4 ;  but  (4)  that  the  appointees 
were  chargeable  with  duty  under  sect.  2,  the  appointed  personalty 
(not  being  within  the  operation  of  sect.  4,  and,  therefore,)  not  being 
treated  as  the  property  of  the  donee  of  the  power,  so  as  to  be 
entitled  to  claim  exemption  on  the  ground  of  the  foreign  domicile  of 
the  donee,  and  the  Act  being  applicable  to  a  succession  under  a 
British  settlement  to  property  vested  in  British  trustees,  and  falling 
under  the  jurisdiction  of  a  British  Court,  although  the  appointees 
were  aliens  domiciled  abroad. 

And  where  a  testator  who  died  in  1856,  domiciled  in  England, 
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gave  a  fund  to  trustees  upon  trust  to  pay  the  income  to  his  daughter    succession 

for  life,  and  after  Tier  death  in  trust  for  such  pei'sons  as  she  should  by        ' 

will  appoint ;  the  daughter  died  domiciled  in  Jersey,  having  appointed  pff^gj^of 
the  fiind  by  will ;  it  was  held  that  either  legacy  or  succession  duty  appointment, 
was  payable,  and  in  the  view  of  the  Lord  Justice  Turner,  it  was  suc- 
cession duty,  and  not  legacy  duty  {Re  Wallop's  Trust,  1  D.  J,  &  S. 
656).  This  was  a  case  indisputably  within  sect.  4 ;  legacy  duty  as 
between  father  and  daughter  was  paid  on  the  whole  fund  by  the 
executors  of  the  original  testator  ;  succession  duty  was  paid  by  the 
appointees  under  the  daughter's  will,  as  on  a  succession  from  the 
daughter,  the  donee  of  the  power. 

In  Re  Barker  (7  H.  &  N.  109,  7  Jur.,  N.  S.  1061),  where  A.  before 
the  Act  devised  lands  to  B.  for  life,  with  an  absolute  power  of  ap- 
pointment over  the  same,  and  B.  by  will  after  the  Act  appointed  the 
lands  to  C,  it  was  held  that  A.,  and  not  B.,  was  the  predecessor  of 
C.  But  see  L.  R,,  1  Exch.  230,  as  to  the  authority  of  that  case.  In 
Attorney-General  v.  Upton  (L.  R.,  1  Exch.  224)  it  was  held  that  the 
appointor,  or  donee  of  the  power,  not  the  donor  of  the  power,  is  the 
predecessor  of  the  appointee.  See  also  Re  Chapman's  Trusts  (2  H. 
&  M.  447). 

The  result  seems  to  be  that,  in  a  case  within  sect.  4,  the  donee  of 
a  general  power  of  appointment,  by  exercising  his  power,  is  (for  the 
purpose  of  making  the  duty  attach)  to  be  deemed  to  be  the  owner  of 
the  appointed  property,  and  the  duty  is  accordingly  payable  as  on  a 
succession  from  the  donor  of  the  power  to  the  donee ;  the  donee  of 
the  power  is  then  made  a  new  terminus  of  succession,  and  his 
appointees  are  chargeable  with  duty  as  on  a  succession  derived  from 
him.  And  this  is  not  altered  by  the  fact  that  the  donee  of  the  power 
is  domiciled  abroad. 

By  the  5th  sect,  the  extinction  of  a  charge  determinable  on  death  Extinction 

of  Cll&TfifCS* 

is  made  to  confer  a  succession.  Thus,  suppose  A.  possessed  of  real 
estate  subject  to  a  jointure  rent-charge  in  favour  of  B.  during  her 
life ;  on  the  death  of  B.  succession  duty  is  payable  by  A.  in  respect 
of  the  increase  of  benefit  which  he  derives  from  the  extinction  of  the 
charge. 

The  10th  section  imposes  the  rates  of  duty  payable,  which,  as  in  Rate  of  duty, 
the  case  of  the  legacy  duty,  are  made  to  depend  upon  the  nearness 
or  remoteness  of  relationship  existing  between  the  predecessor  and 
successor.  The  husband  or  wife  of  a  predecessor,  testator  or  intes- 
tate is  exempt  from  either  legacy  or  succession  duty  ;  and  generally, 
by  the  11th  section  of  the  Act,  a  husband  or  wife  is  entitled,  in 
calculating  the  amount  of  either  legacy  or  succession  duty,  to  take 
advantage  of  the  nearer  relationship  of  the  other  to  the  predecessor, 
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Succession     testator  Or  intestate  from  whom  the  benefit  is  dei'ived  ;  sect,  11  is 
_ — '        in  terms  prospective  only,  but  by  a  Treasury  Minute  the  Commis- 
sioners have  been  authorized  to  consider  this  relaxation  of  the  old 
law  as  applicable  to  all  legacies,  without  reference  to  the  date  of 
the  testator's  death  (Trevor  on  Succession,  316).     The  12th  section 
relates  to  the  case  of  a  person  taking  a  succession  under  a  dis- 
position made  by  himself,  or  in  other  words,  where  the  successor  is 
also  the  predecessor ;  it  would  seem  that  the  first  part  of  this  section 
applies  only  to  cases  where  the  disponer  would  himself  have  been 
chargeable  with  duty  (see  Attorney -General  v.  Gardner,  1  H.  &  C. 
652). 
Rate  of  duty.        Numerous  cases  have  arisen  as  to  the  rate  of  duty  chargeable,  the 
question  in  such  cases  being, — granted  that  there  has  been  a  succes- 
sion, who  is  the  successor's  predecessor?     See  Attorney -General  v. 
Sihthorp   (3   H.  &  N.  424,   6   W.   R.    774),   Lord  Brayhroohe  v. 
Attorney -General  (9  H.  L.  C.  150,  9  W.  R.  601),  cases  where  family 
estates  were  disentailed  and  re-settled  by  tenant  for  life  in  posses- 
sion and  tenant  in  tail  in  remainder ;  by  the  latter  case  it  is  in 
effect  established  that  if  tenant  in  tail  in  remainder  joins  with  tenant 
for  life  in  executing  a  general  power  of  appointment  to  another, 
the  interest  of  the  appointee  is  derived  from  the  tenant   in  tail 
in  remainder,  and  must  be  charged  with  duty  accordingly  ;  see  also 
Attorney -General  v.   Floyer   (9   H.    L.    C.   477,    10  W.   R.    762); 
Attorney -General  v.   Smythe   (9  H.  L.  C.  497)  ;   Lord  Saltoun  v. 
Advocate- General  (3  Macq.  659,  8  W.  R.  565),  a  case  of  a  Scotch 
entail  ;  Attorney -General  v.  Baker  (4  H.  &  N.   19)  ;  ^e  Jenkinson 
(24  Be.  64),  a  case  where  a  charge  was  created  for  value  and  part 
thereof  was  contemporaneously  settled  upon  the  daughters  of  the 
purchaser.      Upon   the  second   marriage    of  a   lady,  the   husband 
settled  his  property  on  her  children  by  the  former  marriage  ;  it  was 
held  that  he,  and  not  she,  was  the  predecessor  {Re  Ramsay's  Settle- 
ment, 30  Be,  75). 
Transmitted         The  14th  Section  regulates  the  duty  payable  on  transmitted  suc- 
interests?"^^  ccssions  of  personalty  ;  when  the  interest  of  a  successor  passes  by 
death  to  another  successor  before  it  has  fallen  into  possession,  one 
duty  only  is  payable,  but  at  the  highest  rate  which  would  have  been 
payable   under   any   of  the    successions    {Re  Chapman's   Ti^sts,  2 
H.  &  M,  447).     The  15th  section  fixes  the  amount  payable  in  respect 
of  transferred   interests   in   reversionary   property.      In  Attorney - 
General  v.  Gardner  (1  II,  &  C.  639,  11  W.  R.  378),  it  was  held  that 
the  devisor  (dying  before  the  Act)  of  a  reversion  in  respect  of  which 
he  would  not  have  been  chargeable  with  duty,  if  it  had  vested  in 
possession  in  him  after  the  commencement  of  the  Act,  created  by 
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the   devise   a  new   succession ;    and   consequently  that  when  the    Succession 

reversion  fell  into  possession  (after  the  Act)  the  devisee  took  a  new         ' 

succession  from  the  devisor  as  his  predecessor,  and  not  a  derivative 
title  within  sect.  15  ;  the  Court  intimating  a  strong  opinion  that  the 
first  part  of  sect.  15  applied  only  to  cases  where  the  disponer  or 
alienor  would  himself  be  liable  to  duty  (see  1  H.  &  C.  652  ;  see  also 
Attorney -General  v.  Yelverton,  7  H.  &  N.  329).  In  Attorney -General 
V.  Rushton  (2  H.  &  C.  812J,  a  testator  devised  to  his  wife  for  life, 
remainder  in  fee  to  R.  a  stranger  in  blood  ;  R.  died  intestate,  before 
the  Act ;  testator's  wife  died  after  the  Act,  and  the  heir-at-law  of  R. 
thereupon  became  entitled  in  possession ;  duty  was  held  payable  at 
10  per  cent. 

The  16th  section  renders  the  duty  payable  at  the  rate  of  10  per  Charitable  or 
cent,  upon  property  becoming  subject  to  a  trust  for  any  charitable  pose! 
or  public  purpose.     See  Re  Parker  (4  H.  &  N.  666,  7  W.  R.  600 ; 
and  see  ante^  p.  568). 

The  17th  section  enacts  that  "  no  policy  of  insurance  on  the  life  of  Exemption  in 
any  person  shall  create  the  relation  of  predecessor  and  successor 
between  the  insurers  and  the  insured,  or  between  the  insurers  and 
any  assignee  of  the  insured,  and  no  bond  or  contract  made  by  any 
person  bond  fide  for  valuable  consideration  in  money  or  money's 
worth  for  the  payment  of  money  or  money's  worth  after  the  death 
of  any  other  person,  shall  create  the  relation  of  predecessor  and 
successor  between  the  person  making  such  bond  or  contract  and  the 
person  to  or  with  whom  the  same  shall  be  made."  The  interest 
accruing  by  survivorship  to  the  members  of  a  tontine  are  by  this 
section  rendered  not  liable  to  the  duty  {Oldfield  v.  Pi'eston,  3  D. 
F.  &  J.  398).  By  an  arrangement  between  tenant  for  life  in  posses- 
sion and  tenant  in  tail  in  remainder,  the  former  secured  an  immediate 
annuity  to  the  latter,  and  the  latter  secured  a  gross  sum  payable  at 
the  death  of  the  former  and  as  he  should  appoint;  on  the  death  of 
the  tenant  for  life,  it  was  held  that  this  sum  was  a  debt  for  valuable 
consideration,  and  as  such  was  within  the  exemption  of  the  17th 
section  (Re  Jenkinson,  24  Be.  64).  In  Floyer  v.  Banhes  (2  N.  R. 
217)  freehold  estates  were  conveyed  to  such  uses  as  H.  B.  and  W.  B. 
should  jointly  appoint,  and  in  default  to  the  use  of  H.  B.  for  life, 
remainder  to  W.  B.  for  life,  remainder  to  Jiis  first  and  other  ^ons 
successively  in  tail  male,  remainder  to  G.  B.  for  life,  remainder  to 
his  first  and  other  sons  successively  in  tail  male,  with  remainders 
over;  in  consideration  of  marriage  between  Gr.  B.  and  G.  N.,  the 
estates  were  by  H.  B.  and  W.  B.  appointed  to  the  use  that  G.  N. 
should,  in  case  she  should  survive  G.  B.,  receive  a  yearly  rent- 
charge  during  her  life  for  her  jointure  and  in  lieu  of  dower,  thirds 
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and  freebench ;  powers  of  entry  and  distress  were  given,  and  a  term 
of  years  was  vested  in  trustees  for  securing  payment  of  the  jointure; 
and  subject  thereto  the  estates  were  appointed  to  uses :  it  was  held 
by  the  M,  R.  that  this  case  was  covered  by  the  words  of  the  17th 
section,  and  consequently  that  succession  duty  was  not  payable  in 
respect  of  the  rent-charge  ;  but  this  was  reversed  on  appeal  (3  D. 
J.  &  S.  306,  the  marginal  note  is  incorrect) ;  the  marriage  not  being 
"  consideration  in  money  or  money's  worth,"  and  a  contract  in  con- 
sideration of  marriage  not  being  excepted  from  the  duty,  even  in 
favour  of  persons  coming  directly  within  that  consideration. 

The  18th  section  exempts  from  duty  any  succession  or  successions 
derived  on  any  death  from  the  same  predecessor  which  do  not  in  the 
aggregate  amount  to  or  to  the  value  of  lOOL,  and  also  any  moneys 
applied  to  the  payment  of  succession  duty  under  a  trust  for  that 
purpose ;  and  no  duty  is  payable  in  respect  of  a  succession  by  any 
person  who  would  be  exempt  from  legacy  duty,  if  the  same  were  a 
legacy  bequeathed  to  him  by  the  predecessor;  no  person  is  to  be 
charged  with  duty  in  respect  of  any  interest  surrendered  or  extin- 
guished before  the  19th  May,  1853 ;  and  no  person  charged  with 
legacy  duty  shall  be  charged  also  with  succession  duty  in  respect  of 
the  same  acquisition  of  the  same  property  (see  Ee  Chapman's  Trusts, 
2  H.  &  M.  447).  It  appears,  however,  from  Attorney -General  v. 
Fitzjohn  (2  H.  &  N.  465),  that  exemption  from  legacy  duty  does  not 
necessarily  draw  with  it  an  exemption  from  succession  duty :  in  that 
case,  a  testator,  who  died  in  1803,  bequeathed  stock  upon  trusts  for 
his  children  and  grandchildren  successively;  at  that  time  no  duty 
was  payable  on  legacies  to  direct  descendants  ;  the  testator's  daughter 
died  after  the  Succession  Duty  Act  came  into  operation,  and  it  was 
held  that  the  succession  duty  attached  under  sect.  2,  the  exemption 
created  by  sect.  18  being  referable,  not  to  the  property,  but  to  the 
persons  expressly  mentioned  as  exempt  in  the  Legacy  Duty  Acts. 
And  in  Re  Wallop's  Trust  (1  D.  J.  &  S.  656),  it  was  held  that  legacies, 
■which  by  reason  of  foreign  domicile  were  exempt  from  legacy  duty, 
were  liable  to  succession  duty. 

By  the  21st  section,  the  interest  of  a  successor  in  real  property  is 
to  be  valued  as  an  annuity  according  to  tables  annexed  to  the  Act ; 
and  tJie  duty  chargeabla  is  to  be  paid  by  eight  half-yearly  instal- 
ments ;  but  instalments  not  due  at  the  successor's  death  are  remitted, 
"  except  in  the  case  of  a  successor  who  shall  have  been  competent  to 
dispose  by  will  of  a  continuing  interest  in  such  property."  The 
competency  here  referred  to  is  (of  course)  competency  in  respect  of 
estate  or  by  means  of  a  power,  and  not  mental  competency  {At- 
torney-General V.  Hallett,  2  H.  &  N.  368).    Where  tenant  in  tail, 
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immediately  after  the  death  of  tenant  for  life,  executed  a  disentailing  Succession 
deed,  and  died  before  any  instalment  of  duty  became  due,  and  his  — " 
son  and  devisee,  who  but  for  the  deed  would  have  been  the  next 
tenant  in  tail,  succeeded  to  the  property,  he  was  held  liable  to  pay 
the  duty  which  his  father  would,  if  living,  have  paid  {Lord  Lilford  v.  , 
Attorney -General,  L.  II.,  2  H.  L.  63),  in  addition  to  the  duty  payable 
in  respect  of  his  own  succession  from  his  father ;  the  disentailing 
deed  did  not  destroy  the  interest  of  which  the  father  was  the  suc- 
cessor, but  enabled  him  to  render  it  perpetual  ;  he  was  competent  to 
dispose  by  will  of  a  "  continuing  interest,"  and  the  duty  was  a  con- 
tinuing charge  on  that  interest.  It  would  seem  also  that  in  the 
valuation  for  the  purposes  of  the  Act  the  actual  annual  value  at  the 
time  of  the  succession,  and  not  the  prospective  value,  is  to  be  con- 
sidered ;  thus  waste  land  near  a  large  and  increasing  town,  of  large 
prospective  selling  value,  but  not  actually  saleable  or  producing 
income,  was  held  not  to  be  subject  to  the  duty  {Attorney -General  v. 
Lord  Sefton,  2  H.  &  C.  362,  affirmed  5  N.  R.  436) ;  qu.  whether, 
if  not  producing  income,  but  nevertheless  having  a  saleable  value, 
the  duty  was  payable  on  the  amount  which  it  would  have  fetched  if 
sold  at  the  time  of  the  succession. 

By  the  22nd  section,  an  allowance  is  to  be  made  of  all  necessaiy  AUowance 
outgoings  in  estimating  the  annual  value  of  property  yielding  income  outgoings?"^^ 
not  of  a  fluctuating  character.  This  allowance  will  not  include 
income-tax  or  agency  expenses  {Re  Elwes,  3  H.  &  N.  719) ;  and  if 
the  legal  estate  be  devised  to  trustees,  the  cestuis  que  trust  is  not 
entitled  to  deduct  as  "necessary  outgoings"  the  trustees'  expenses 
of  management  {Be  Earl  Cowley^s  Succession,  L.  R.,  1  Exch.  288). 

The  23rd  section  fixes  the  rule  as  to  timber ;  the  24th  as  to  ad-  Timber; 
vowsons ;  the  25th  as  to  property  subject  to  beneficial  leases ;  the  beneficial  ' 
26th  as  to  manors,  mines,  or  other  real  property  of  a  fluctuating  n^ies'&c. 
yearly  income  :  the  27th  as  to  the  duty  pavable  by  a  corporation,  ?f  fluctuating 

•1  •/  '  J    1.    ^  J  L  1    income ;  cor- 

company  or  society  taking  real  estate  as  successors  ;  and  the  28th  poration. 
makes  an  allowance  for  fines,  &c.  payable  by  the  successor  in  respect  ^J.' g^^of 
of  copyhold  or  other  real  property.  copyholds. 

By  the  29th  section,  moneys  to  arise  from  the  sale  of  real  property  Money  to 
under  any  trust  for  sale,  so  far  as  the  same  shall  not  be  chargeable  sale  of  realty. 
with  legacy  duty  (see  ante,  p.  570),  are  to  be  deemed  personal  pro- 
perty chargeable  under  the  Act ;  but  where  such  moneys  are  subject 
to  a  trust  for  re-investment  in  realty  to  which  the  successor  would 
not  be  absolutely  entitled,  such  moneys  are  to  be  deemed  real  pro- 
perty, and  each  successor's  interest  therein  shall  be  considered  as  of 
the  value  of  an  annuity,  payable  during  the  period  for  which  he  is 

w.  P  P 


578 


APPENDIX. 


s0ccession 
Duty. 

Personalty 
subject  to 
trust  to  pur- 
chase realty. 


Valuation  of 
annuities. 


Allowance 
for  incum- 
brances. 


No  allowance 
for  contin- 
gency. 


Duty  payable 
on  property 
from  time  to 
time  ob- 
tained. 


Allowance 
for  property 
relinquished. 


entitled,  equal  in  amount  to  the  annual  produce  of  the  actual  trust 
property  at  the  time  of  his  becoming  entitled  in  possession. 

By  the  30th  section,  the  interest  of  a  successor  in  personalty  sub- 
ject to  a  trust  for  investment  in  the  purchase  of  realty  to  which  the 
successor  would  be  absolutely  entitled  is,  so  far  as  the  same  is  not 
chargeable  with  legacy  duty,  chargeable  with  succession  duty  as 
personalty ;  and  personalty  subject  to  a  trust  for  investment  in  realty 
to  which  the  successor  would  not  be  absolutely  entitled  is,  so  far  as 
aforesaid,  chargeable  with  succession  duty  as  realty,  and  each  suc- 
cessor's interest  therein  shall  be  considered  as  of  the  value  of  an 
annuity,  payable  during  the  period  for  which  he  is  entitled,  equal  in 
amount  to  the  annual  produce  of  the  actual  trust  property  at  the 
time  of  his  becoming  entitled  in  possession. 

By  the  31st  section,  annuities  for  the  purposes  of  the  Act,  or  of 
the  Legacy  Duty  Acts,  are  to  be  valued  according  to  tables  annexed 
to  the  Act,  and  not  according  to  the  tables  annexed  to  the  36  Geo.  3, 
c.  52.  The  new  tables,  however,  are  applicable  only  to  annuities 
given  after  the  Succession  Duty  Act  came  into  operation,  and  not 
to  annuities  bequeathed  by  a  testator  who  died  before  the  19th  May, 
1853  {Re  Earl  Comwallis,  11  Exch.  580,  4  W.  R.  711). 

By  the  33rd  section,  where  the  donee  of  a  general  power  of  ap- 
pointment becomes  chargeable  with  duty  in  respect  of  the  property 
appointed  by  him,  he  is  allowed  to  deduct  from  the  duty  so  payable 
any  duty  he  may  have  already  paid  in  respect  of  any  limited  interest 
taken  by  him  in  such  property. 

The  34th  section  regulates  the  allowance  to  be  made  for  incum- 
brances, as  to  which  see  Re  Peyton  (7  H.  &  N.  265,  9  W.  R.  838)  ; 
but  no  allowance  is  made  in  respect  of  contingent  incumbrances 
(sect.  35),  unless  they  take  effect;  and  (sect.  36)  no  allowance  is 
made  in  respect  of  any  contingency  upon  the  happening  of  which  the 
property  may  pass  to  another  person,  but  in  the  event  of  the  same 
so  passing,  a  return  of  duty  will  be  made.  And  (sect.  37)  where  a 
successor  has  not  obtained  the  whole  of  his  succession  at  the  time  of 
the  duty  becoming  payable,  he  is  chargeable  only  with  duty  on  the 
value  of  the  property  or  benefit  from  time  to  time  obtained  by  him. 
Thus,  suppose  that  on  the  death  of  A.,  his  heir  becomes  entitled  to 
real  estate  out  of  which  the  widow  of  A.  is  dowable  ;  the  heir  will  be 
chargeable  with  duty  only  on  the  value  of  the  estate,  less  the  dower  ; 
but  when  the  widoAv's  dower  ceases  by  her  death,  further  duty  will 
be  payable  by  the  heir  in  respect  thereof.  (See  JJm-ding  y.  Harding, 
2  Gif.  597  ;  and  see  that  case  explained  in  7  Jur.,  N.  S.,  pt.  2,  p.  425.) 
Compare  also  sect.  6,  ante,  p.  573. 

By  the  38th  section  "  where  any  successor  upon  taking  a  succession 
shall  be  bound  to  relinquish  or  be  deprived  of  any  other  property, 
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the  Commissioners  shall,  upon  the  computation  of  the  assessable  value    succession 

of  his  succession,  make  such  allowance  to  him  as  may  be  just  in  re-        * 

spect  of  the  value  of  such  property."  A  person  who  was  entitled  to 
an  annuity  during  the  joint  lives  of  himself  and  wife,  determinable  on 
his  succeeding  to  the  family  estates,  was  held  entitled,  upon  that 
event  happening,  to  an  allowance  for  the  loss  of  the  annuity  (^Re 
MicJdethwait,  11  Exch.  452,  25  L.  J.,  Ex.  19).  And  where  A.  was 
tenant  for  life  in  possession,  remainder  to  B.  for  life,  with  remainders 
over,  and  an  annuity  to  B.  during  the  life  of  A.  was  charged  upon  all 
the  settled  estates,  it  was  held  that,  the  annuity  ceasing  on  the  death 
of  A.  when  B.  entered  into  possession  of  the  estates,  B.  was  entitled 
to  an  allowance  on  account  of  the  annuity  (^Lord  Brayhroohe  v.  At- 
torney-General, 9  H.  L.  C.  150,  9  W.  R.  601 ;  varying  on  this  point 
the  judgment  of  the  Court  below,  5  H.  &  N.  488).  See  also  Attorney - 
General  v.  Sihthorp  (3  H.  &  N.  424,  6  W.  R.  774)  ;  Attorney -General 
V.  Floyer  (9  H.  L.  C.  477,  10  W.  R.  762). 

By  sect.  40  the  Commissioners  are  empowered  to  receive  the  duty  Duty  paid  in 
in  advance,  and  allow  discount;  and  by  sect.  41,  to  commute  the  ^mmuted.' 
duty  presumptively  payable  in  respect  of  a  succession  in  expectancy 
for  a  certain  sum  to  be  presently  paid.     (See  Bailey  v.  Tindall,  18 
Jur.  668). 

By  the  42nd  section  the  duty  is  made  a  first  charge  on  the  interest  Duty  a  first 
of  the  successor ;  and  by  the  44th  section,  besides  the  successor,  every  property ; 
trustee,  guardian,  committee,  tutor,  curator,  or  husband  in  whom  re-  —successor, 

trustees  &c. 

spectively  any  property  or  the  management  of  any  property  subject  personally 
to  the  duty  shall  be  vested,  and  every  person  in  whom  the  same  shall 
be  vested  by  alienation  or  other  derivative  title  at  the  time  of  the 
succession  becoming  an  interest  in  possession,  is  made  personally 
accountable  for  the  duty.  (See  2  Dav.  Conv.  1002,  for  a  precedent  of 
a  mortgage  by  trustees  of  an  infant's  estate  for  the  purpose  of  raising 
succession  duty.) 

A  certificate  from  the  Inland  Revenue  Office,  that  the  duty  has  Protection  to 
been  paid,  discharges  the  land,  and  a  purchaser  is  not  entitled  to  chaserT^  ^"" 
further  evidence  {Earl  Howe  v.  Earl  of  Lichfield,  L.  R.,  2  Ch.  155). 
And  by  the  52nd  section  "  every  receipt  and  certificate  purporting 
to  be  in  discharge  of  the  whole  duty  payable  for  the  time  being  in 
respect  of  any  succession  or  any  part  thereof  shall  exonerate  a  bond 
fide  purchaser  for  valuable  consideration  and  without  notice  from 
such  duty,  notwithstanding  any  suppression  or  mis-statement  in  the 
account  upon  the  footing  whereof  the  same  may  have  been  assessed, 
or  any  insufficiency  of  such  assessment;  and  no  bond  fide  purchaser 
of  property  for  valuable  consideration  under  a  title  not  appearing  to 
confer  a  succession  shall  be  subject  to  any  duty  with  -which  such  pro- 
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perty  may  be  chargeable  under  the  pi'ovisions  of  this  Act,  by  reason 
of  any  extrinsic  circumstances  of  which  he  shall  not  have  had  notice 
at  the  time  of  such  purchase."  On  the  question  of  how  the  duty  is 
to  be  borne  as  between  vendor  and  purchaser,  see  Dart,  V.  &  P.  382, 
383 ;  where  the  contract  is  silent  on  the  subject,  the  purchaser  of  a 
reversion  is  liable  to  pay  the  succession  duty  thereon  when  the  estate 
falls  into  possession  (^Cooper  v.  Trevohy^  28  Be.  194). 

Succession  duty  is  payable  on  money  due  to  the  appointee  of  a 
policy  of  insurance  effected  by  an  officer  of  customs  under  the  56 
Geo.  3,  c.  Ixxiii  {Attorney -General  v.  Ahdy^  1  H.  &  C.  266 ;  8  Jur. 
N.  S.  798). 

The  costs  of  preparing  and  rendering  accounts  to  the  Inland  Re- 
venue Office,  for  the  purpose  of  paying  the  duty  in  respect  of  the 
succession  of  the  first  equitable  tenant  for  life,  are  payable  out  of 
income  (Earl  Cowley  v.  Wellesley,  L.  R.,  1  Eq.  656). 

As  to  summaiy  proceedings  for  account  and  payment  of  legacy  or 
succession  duty,  see  28  &  29  Vict.  c.  104,  Part  V. 

And,  generally,  see  Hanson's  Treatise  on  the  Succession  Duty  Act. 
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ACCOUNTANTS : 

power  to  employ,  in  administration  of  trust  property,  318,  468. 

ACCOUNTS : 

power  to  settle,  316,  340,  363,  495. 

ACCEUEE.    See  Trusts. 

between  children  of  testator,  259,  291,  336,  375. 
testator's  sister,  461. 

daughter,  274. 

where   vesting  postponed    beyond 
usual  period,  297. 
families  or  stocks,  so  as  to  keep  the  distribution  per  stirpes 
equal,  354. 

ACCRUING  SHARES  : 

subjected  to  trusts  of  original  shares,  276. 

powers  of  maintenance,  advancement  and  appointment 
among  issue,  275. 
general  directions  as  to,  494. 

ACCUMULATION : 

and  unapplied  yearly  produce  to  sink  into  residue,  190,  193,  202. 
restricted  to  period  of  twenty-one  years,  202,  350. 
of  income  unapplied  for  maintenance,  124,  189,  225,  230,  263,  305, 
359,  431,  477. 

ACTS  OF  PARLIAMENT  : 

clauses  negativing  the  operation  of  certain,  504,  505. 

ADEMPTION: 

directions  providing  for,  in  bequest  of  railway  shares,  441. 

stock,  441. 

ADVANCEMENT: 

power  of,  irrespective  of  minority,  474. 

notwithstanding  prior  trusts,  337. 

by  exercising  power  of  sale  and  mortgage,  477. 
power  to  mortgage  or  charge  for  the  purposes  of,  231. 
of  grandchildren  and  more  remote  issue,  274,  357. 
general  provision  for,  215,  225,  230,  263,  275,  305,  359,  490,  491. 
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ADVANCEMENT— continued. 
to  daughter  on  marriage,  355. 
power  to  apply  contingent  legacy  for,  185,  197. 

half  of  contingent  share,  197,  206,  212. 
after  death  or  marriage  of  wife,  140,  245. 
half  of  reversionary  share  with  consent  of  owner  of 
prior  interest,  274. 
provision  for,  to  extend  to  accruing  shares  and  be  subject  to  power  of 

appointment,  275. 
advancements  made  by  testator  to  his  children  to  be  in  satisfaction  of 
legacies  or  portions,  371,  492. 

AGENTS : 

power  to  employ,  in  administration  of  trust  property,  318,  468,  495. 

ALIENATION : 

trusts  of  gift  until,  199,  433,  443. 

proviso  for  cesser  upon,  182,  282,  296,  333,  374,  432. 

provision  in  case  of,  443. 

ALLOTMENT : 

in  specie,  of  real  estate,  360. 

ALTERATIONS : 

in  will,  memorandum  and  attestation  of,  508. 

ANNUITY : 

direction  to  executors  to  purchase,  124,  209,  433. 

annuitant  not  to  be  allowed  to  accept  the  value  in  lieu  of,  125. 

bequest  of,  154,  169,  209,  431,  432. 

to  two  and  the  survivor,  155,  210. 

to  one  for  two  joint  lives,  210. 

as  separate  property,  164,  210. 

deferred,  489. 
direction  to  set  apart  fund  to  answer,  157,  169,  210,  272,  432. 
proportion  of,  to  be  paid  down  to  day  of  death,  158,  210,  432,  433. 
no  such  proportion  to  be  paid,  169, 378. 
to  accrue  de  die  in  diem,  434. 
direction  to  purchase  government  annuity  to  be  applied  at  discretion 

of  trustees,  209. 
to  trustees  for  nephew  until  alienation,  then  for  his  wife  and  children, 

210,  433. 
to  married  woman  for  her  separate  use,  210. 
direction  as  to  times  of  payment  of,  210,  350,  431. 
to  wife  for  life  reducible  on  her  marriage  again,  272,  349,  476. 

on  her  marriage,  to  be  secured  by  setting  apart  stock,  272. 
to  cease  upon  alienation,  182,  210,  374. 
charged  on  particular  lands  ^ith  power  of  distress,  182,  229,  378. 
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APPOINTMENT.    See  Devise,  Married  Woman,  Power. 
amongst  children  and  issue,  power  of,  150,  265,  297. 
amongst  children,  or  issne,  or  children  and  issue,  exclusive  power  of, 

446. 
absolute  power  of,  151. 
of  settled  funds,  151. 

power  of,  to  the  husband  of  daughter,  270,  274,  305. 
of  executors,  trustees  and  guardians,  423 — 426. 
of  protectors  of  estate  tail,  457. 
of  new  trustees.     See  Trustees. 

devise  of  copyhold  mortgage  estates  as  devisee  shall  appoint,  364. 
in  execution  of  power  in  former  will,  149,  446. 
to  children,  under  particular  power,  447. 

APPROPRIATION  : 

to  meet  annuity,  157,  169,  210,  272,  432. 

ARBITRATION  : 

power  to  refer  to,  266,  495. 

ARMS: 

proviso  that  persons  entitled  under  the  limitations  of  the  will  shall  take 
testator's  name  and  arms,  393,  480. 

ASSURANCE : 

policies  of  life,  discretion  as  to  sale,  489. 

ATTESTATION  : 

forms  of,  where  testator  signs,  101,  508. 

where  another  signs  by  his  direction,  509. 
special  form,  for  will  executed  on  day  of  testator's  marriage,  510. 

AUGMENTATION : 

of  personal  estate,  charge  for,  183,  269. 

trusts  for  raising  money,  165,  382. 

BAILIEF  : 

power  to  employ,  in  administration  of  trust  property,  318,  468, 495. 

BANKER : 

power  to  pay  income  of  married  woman  to,  435. 

BANKRUPTCY.    See  Alienation. 
rent-charge  to  cease  upon,  182. 
of  legatee,  provision  in  case  of,  443. 

BASTARD : 

trusts  of  legacy  for,  194. 

BENEFICIARY: 

general  provision  for  maintenance  and  advancement  of  infant,  215. 
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BEQUEST.     See  Household  Effects,  Leaseholds,  Legacy. 
general,  101. 
conditional,  439,  440. 
of  stock,  125,  191,  441. 
of  railway  shares,  324,  441. 
of  money  upon  trusts  after  declared,  190,  427. 

to  trustees  upon  tinxst  for  mother  for  life,  then  for  sister 

absolutely,  218. 
to  trustees  for  younger  children  by  name,  with  provisions  in 
case  of  death,  &c.,  430. 

for  niece  for  life,  then  for  her  children,  and  if  none, 
to  form  part  of  residue,  445. 
specific,  151,  169,  183,  438,  441,  442. 
pecuniary,  152,  169,  183,  324,  427—430. 
not  to  be  deemed  a  satisfaction  of  debt,  240. 
destination  of  lapsed,  170,  427. 
to  charitable  uses,  to  be  paid  in  precedence  of  other  pecuniary  legacies, 

114,  183,  192,  325,  430. 
to  nephew,  or,  on  his  death  in  testator's  lifetime,  to  his  executors  or 

administrators,  183. 
to  classes  of  persons,  184,  489. 
to  infants,  income  to  their  father  for  maintenance,  without  account, 

189. 
to  executors  for  their  trouble,  190,  266,  423,  428. 
to  executor  indiyidually  and  without  reference  to  his  office,  190,  428. 
to  friends  for  rtngs,  190,  218. 
to  servants,  151, 190,  429. 
to  wife  for  immediate  use,  239,  288,  323. 

payable  by  instalments,  346. 
to  married  woman  for  separate  use,  112, 191,  210,  435.     See  Separate 

Use. 
to  carry  interest  from  death  of  testator,  291,  430. 
of  testator's  wife,  235. 

Kesiduaey, 

general,  125.     See  Trusts. 

of  personalty,  152, 171,  289,  347. 

devise  and  bequest,  475.     See  Devise. 

BUILDING  LAND : 

specific  bequest  of  leasehold,  425. 

special  appointment  of  executor  in  respect  of  specifically-bequeathed, 

426. 
power  to  lay  out  streets,  squares,  &c.,  484. 

BUILDING  LEASES.     See  Powers. 
power  to  take  land  on,  359. 

lend  money  to  builders,  484. 
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BUEIAL: 

direction  as  to,  176,  427. 

BUSINESS  : 

bequest  of,  and  goodwill,  132. 

bequest  of  share  in,  443. 

direction  as  to  carrying  on,  311,  334,  363.     See  Ti-usts. 

wife  empowered  to  carry  on  farm,  372. 

CALLS  ON  SHARES : 

by  whom  to  be  paid,  324. 

CESSER.     See  Alienation,  Annuity. 

of  wife's  life  interest  on  alienation,  333. 

and  gift  over  of  income  of  daughter  in  certain  events,  282. 

of  trust  terms,  proviso  for,  386. 

of  rent-charge  on  refusing  to  take  name,  &c.,  394. 

CHAKGE : 

of  legacy  on  specific  realty,  with  provision  for  discharge,  434. 

CHARITY : 

bequest  to,  114,  183. 

to  be  paid  in  precedence  to  other  legacies,  114,  192,  325, 
430. 

CHILDREN.     See  Bequest,  Devise,  Trusts. 

postponement  of  distribution  in  order  to  let  in,  202, 

CHILDREN  AND  ISSUE : 

trust  for,  issue  taking  by  substitution,  479. 

CLASSES : 

gifts  to,  184,  202,  489. 

CODICIL : 

revoking  appointment  of  trustees  and  substituting  others,  410. 

appointing  a  trustee  and  executor  in  the  place  of  one  deceased,  416. 

confirmation  of  will  by,  415,  416. 

made  after  marriage  with  second  wife,  511. 

reviving  will  previously  revoked,  510,  511. 

made  in  consequence  of  death  of  intended  beneficiary,  511. 

COMMENCEMENTS  : 

of  wills,  forms  of,  421,  422. 

CONDITION : 

not  to  dispute  will,  495. 

CONDITIONAL  BEQUESTS  : 

on  assuring  mortgaged  hereditaments  to  uses  of  a  settlement,  439. 

on  giving  bond  to  pay  sum  after  death,  439. 

on  releasing  trustees  from  consequences  of  breach  of  trust,  440. 
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CONFIDENCE  : 

expression  of,  not  imposing  an  obligation,  145. 

CONFIRMATION  : 

of  testator's  marriage  settlement,  377,  409. 
of  will  by  codicil,  415,  416,  510. 

CONSECUTIVE  ESTATES  : 
in  fee,  devise  of,  284,  456. 

CONSENT : 

of  parent  or  guardian  to  marriage  of  infant,  493. 

of  life-owner,  to  variation  of  investments,  197,  218,  224,  252,  265, 

275,  492. 
of  life-tenant,  to  sale  and  conversion,  225,  285,  286. 
to  exercise  of  power  of  leasing,  168. 
of  parent,  to  advancement  of  child,  212,  225. 

CONTESTING  WILL  : 

condition  against,  495. 

CONTINGENCY  : 

in  case  of,  a  limitation  to  trustees  to  spring  up,  398. 

CONTINGENT  INTERESTS.    See  Powers. 
power  to  defer  sale  of,  289. 

CONTRACT : 

power  to  rescind  and  vary,  483.    See  Power  of  Sale, 

to  complete  without  a  strictly  good  title,  406,  459. 
if  abandoned,  money  to  be  laid  out  in  another  purchase,  406,  460. 

CONVERSION  : 

trusts  for.     See  Powers,  Trusts,  Sale. 

power  to  postpone,  103,  111,  115,  129,  136,  214,  226,  236,  272,  406, 

468. 
constructive,  from  testator's  death,  136,  236,  259,  286,  315,  360,  468, 

493.     See  Real  Estate. 
unconverted  estate  to  be  subject  to  trusts  of  produce,  272. 
actual  produce  of  estate  until,  to  be  deemed  income,  136,  289. 

COPYHOLDS : 

devise  of,  by  reference,  287,  401. 

as  trustees  shall  appoint,  in  default,  to  them  upon  the  trusts 

declared  of  freeholds,  287. 
in  strict  settlement  by  reference  to  limitations  of  freeholds, 
401. 
power  to  enfranchise,  and  grant  licences,  391. 
in  mortgage,  devise  of,  by  mortgagee,  364. 

CRANWORTH'S  (LORD)  ACT  :  23  &  24  Vict.  c.  145. 
clause  negativing  certain  powers,  &c.  given  by,  504. 
appointment  of  new  trustees  under,  164,  226,  232. 
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CEOSS  EXECUTORY  LIMITATIONS,    See  JDevise,  Limitations. 
between  several  nephews,  179. 
amongst  several  and  their  children,  208,  213,  284. 
amongst  sons  and  daughters,  281. 
amongst  several  families  or  stirpes,  354. 
in  thirds,  and  moieties  of  thirds,  211,  213. 

CROSS  REMAINDERS  : 

limitation  of,  151,  178.    See  Devise,  Limitations. 

DAUGHTER  : 

trusts  of  original  and  accruing  shares  as  an  inalienable  provision  for, 

281. 
cesser  and  gift  over  in  certain  events,  282,  296.     See  Cesser: 
power  to  appoint  life  interest  to  her  husband,  274,  305,  472, 
share  of,  to  be  for  her  separate  use,  235, 
devise  of  real  estate  to  trustees  for  separate  use  of,  109,  282,  456. 

DEBTOR : 

legacy  to,  440. 

of  sum  owing  on  mortgage,  and  devise  of  mortgaged  estate, 
440. 
DEBTS : 

legacy  not  to  be  deemed  a  satisfaction  of,  240. 

not  barred  by  statute,  direction  to  pay,  311. 

barred  hj  statute,  discretionary  power  to  pay,  317,  495. 

power  to  compound  and  allow  time  for  payment  of,  266,  316,  340,  341, 

495. 
power  to  employ  collector  of,  318,  495. 
special  appointment  of  executors  in  respect  of  particular  debt,  425. 

DELIVERY : 

of  specific  gift,  time  stated  for,  151,  191,  438. 

DETERIORATING  INVESTMENTS  : 

power  to  trustees  to  continue,  289. 

yearly  produce  of,  to  be  deemed  income,  252,  289. 

DETERMINABLE  PROPERTY : 

owner  of  life-interest  in,  to  receive  yearly  produce,  245. 

DEVISE.     See  Limitations. 
in  fee-simple,  176. 
executory,  456. 

to  separate  use  of  married  woman,  109,  282,  456. 
general,  and  bequest  of  real  and  personal  estate  to  one  absolutely,  101, 
506. 

to  several  in  common  with  executory  limitations  between 

them  and  another,  230. 
to  trustees,  234,  254,  310. 
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DEVISE— fo?i^i«?<e<:?. 

of  freeholds  and  copyholds  to  trustees,  165,  347. 

of  freeholds  and  leaseholds  to  trustees,  285,  347. 

of  specific  freeholds  and  leaseholds  to  trustees,  448. 

of  specific  lands  charged  with  mortgage  affecting  same,  254. 

of  trust  and  mortgage  estates.    See  Trust  Estates. 

to  uses  to  prevent  dower,  176,  281. 

to  children  in  fee  with  cross  executory  limitations  in  fee,  447. 

to  uses  in  strict  settlement,  451. 

by  reference,  457. 
of  lands  contracted  to  be  sold,  458. 

to  be  purchased,  460. 
to  uses  in  favour  of  elder  son,  118. 

of  younger  son,  with  executory  devise  over,  if  he 
should  die  under  twenty-one,  119. 
to  brother  for  life  ;  remainder  to  his  wife  for  life  ;  remainder  to  their 
children  in  common  in  tail,  with  cross  remainders  between  them ; 
remainder  to  nephew  in  fee,  with  power  to  lease,  177,  178. 
to  sister  for  residence  ;  remainder  to  her  daughters,  being  spinsters,  for 
residence  ;  remainder  to  such  person  as  sister  shall  appoint ;  re- 
mainder to  her  son  in  tail ;  remainder  to  her  daughters  in  common 
in  fee,  179. 
to  several  in  common  in  fee,  with  cross  executory  devises  between 

them  ;  limitations  over  in  thirds,  179. 
to  several  in  common  for  life  ;  with  cross  remainders  ;  remainder  as 

survivor  shall  appoint ;  remainder  to  trustees  in  fee,  180. 
to  several  in  common  for  life,  180,  181. 
to  wife  for  life  ;  remainder  to  sons  in  fee,  103. 
to  one  for  life  with  power  to  lease,  remainder  to  his  son  in  fee,  177. 
remainder  to  children  and  their  issue,  "per  stirjies,  in  fee,  181. 
remainder  as  each  tenant  for  life  shall  appoint,  with  cross  limita- 
tions between  the  tenants  for  life  and  their  issue,  181. 
remainder  to  brothers  as  joint-tenants  in  fee,  182. 
of  rent-charge  by  weekly  payments,  with  power  of  distress,  to  cease  on 
alienation,  182. 
of  land  subject  thereto,  to  husband  and  wife  jointly  in  fee,  182. 
of  lands  (including  chattels  real)  to  wife  for  life,  without  impeachment 
of  waste  ;  remainder  to  son  in  fee,  222. 
remainder,  in  event  of  his  death  under  twenty-one,  to  wife  in  fee, 
223. 
to  wife  during  widowhood,  268,  285. 

remainder  to  sons  in  common  in  fee,  charged  with  a  sum  in  aid  of 
personal  estate,  269. 
to  trustees  for  life  of  daughter,  on  special  trusts  for  her  separate  use, 
269. 
power  for  her  to  appoint  to  husband  for  life,  270. 
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jy^YWiE— continued. 

subject  thereto,  to  her  children  as  she  shall  appoint,  271. 
remainder  to  children  in  common  in  fee,  with  cross  exe- 
cutory limitations,  271. 
to  trustees  in  fee  upon  trusts  declared  of  residuary  estate,  271. 
to  wife  for  life  without  impeachment  of  waste,  281. 

remainder  to  children  in  common  in  fee,  with  cross  executory 
devises ;  shares  of  sons  to  uses  to  bar  dower ;  of  daughters 
for  their  separate  use,  with  testamentary  power  of  appoint- 
ment, and  a  clause  avoiding  gifts  to  daughters,  on  alienation 
of  their  life  interests,  281,  282. 
for  separate  use  of  daughter  for  life,  282, 
remainder  to  husband  for  life,  283. 

to  children  attaining  twenty-one,  or  leaving  issue,  in 

common  in  fee,  283. 
as  daughter  shall  appoint,  283. 
to  testator's  sons  in  fee,  283. 
to  son  for  life,  283. 

remainder  to  son's  wife  for  life,  283. 

to  their  issue,  as  they  or  survivor  shall  appoint,  284. 
to  children  and  issue,  pci'  stirpes,  in  fee,  284. 
to  survivor  of  son  and  wife  in  fee,  284. 
to  first  son  for  life,  284. 

remainder  to  his  first  and  other  sons  successively  in  fee,  by  way  of 
executory  devise,  284. 
to  his  daughters  in  common  in  fee,  284. 
to  second  and  other  sons,  and  their  sons  and  daughters 

in  like  manner,  285. 
to  testator's  right  heirs,  285. 

By  Mareied  Woman. 

to  husband  for  life,  150. 

remainder  to  trustees  for  separate  use  of  sister,  150. 
to  sister's  husband  for  life,  150. 

to  sister's  children  and  issue  as  she  shall  appoint,  150. 
to  sister's  children  in  common  in  fee,  with  cross  execu- 
tory limitations  to  such  uses  as  sister  shall  by  will 
appoint,  151. 
to  survivor  of  sister  and  her  husband  in  fee,  151. 

Of  Fbeehold  Estates  in  strict  Settlement. 

as  to  part  to  trustees  for  five  hundred  years,  378. 

as  to  whole,  rent-charge  for  wife  in  addition  to  her  jointure,  with 

power  of  entry,  378. 
to  other  trustees  for  one  thousand  years,  379. 
to  sons  for  life,  remainder  to  their  first  and  other  sons  successively 
in  tail  male,  379^ 
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B'EVIS'E—oontinved. 
Of  Fbeehold  Estates  in  strict  Settlement — continued. 

remainder  to  daughters  for  life  (subject  to  a  term  limited  to 
trustees  for  their  separate  use),  remainder  to  their  first 
and  other  sons  successively  in  tail  male,  379. 
remainder  to  first  and  other  daughters  of  sons  and  daughters 
successively  in  tail  male,  379. 

in  tail  general,  379. 
remainder  to  brothers  and  sisters  with  like  remainders,  379. 
to  lineal  and  collateral  relations  [a  succinct  form],  380. 

remainder  to  testator's  right  heirs,  381. 
life  estates  to  be  without  impeachment  of  waste,  381. 
trusts  of  five  hundred  years'  term  for  raising  money  in  aid  of  per- 
sonal estate,  382. 
one  thousand  years'  term  for  securing  wife's  rent-charge, 
and  for  raising  portions  for  younger  children,  386. 
proviso  for  cesser  when  trusts  satisfied,  386. 
to  the  uses  of  a  strict  settlement  made  upon  testator's  marriage,  409. 
short  form  of,  451. 

Of  Copyholds  in  strict  Settlement. 

by  reference  to  limitations  of  freeholds,  401. 

Residuary. 

subject  to  equities  affecting  property,  125. 

charged  with  payment  of  a  sum  in  augmentatiOTi  of  residue  of 

personal  estate,  182. 
and  bequest,  to  trustees,  271,  285,  475.     See  Trusts. 

DISCLAIMER: 

by  a  devisee  and  legatee  in  trust,  417. 

power  to  appoint  new  trustees,  in  event  of,  215.     See  Trustees. 

DISCRETION.     See  Power,  Trustees. 

DISTRESS  AND  ENTRY: 
power  of,  182,  230,  378. 

DISTRIBUTION: 
trust  for,  354. 

postponement  of,  in  order  to  let  in  children,  202. 
income  of  vested  share  to  be  paid  during  postponement  of,  208. 
in  specie,  360. 

DOWER: 

provision  for  wife  to  be  in  satisfaction  of,  276,  306,  493. 
uses  to  bar,  176,  281. 
declaration  as  to,  276,  493. 
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DWELLING-HOUSE.    See  Besidence. 

devise  of,  to  wife,  during  widowhood,  with  use  of  furniture,  &c.,  die 

insuring  and  keeping  in  repair,  268,  287,  314,  450. 
permission  for  wife  to  reside  in,  for  six  months,  the  executors  to  keep 

up  the  establishment  for  that  period,  405. 

EDUCATION.    See  Maintenance. 

ENFRANCHISE : 

copyholds,  power  to,  391. 

ENTAIL.     See  Devise. 
ENTRY.    See  Distress. 

EXCHANGE : 

general  power  of,  389. 

of  heirlooms,  power  of,  405. 

proviso  as  to  lands  taken  in  exchange,  504. 

EXECUTORS : 

gifts  to,  190,  218,  266,  423. 

appointment  of,  101, 108,  114,  127,  131,  135,  164,  174,  176,  423,  424. 

and  legacy  to,  266,  423. 

limited  to  particular  property,  132,  425,  426. 
executor  being  a  solicitor  to  act  and  charge  professionally,  318,  408. 
new  trustees  to  be,  368. 

EXECUTORS  OR  ADMINISTRATORS  : 

bequest  to,  when  it  is  doubtful  whether  legatee  be  living  or  not,  183. 

EXECUTORY  DEVISES  AND  LIMITATIONS.     See  Devise,  Limi- 
tations, Cross  Executory  Limitations. 
gift  over,  of  personal  chattels  held  as  heirlooms,  on  death,  under 
twenty-one,  and  without  issue  in  tail,  of  any  tenant  in  tail  by 
purchase,  404,  478,  479. 

EXONERATION  : 

of  lands  from  mortgages  thereon,  505. 

proviso  that  incumbered  lands  be  taken  cnm  onere,  177. 

FARM: 

power  to  carry  on,  &c.,  372.    See  I^rvsts,  Powers. 

FEE  : 

consecutive  estates  in,  284,  456. 

FEMALE : 

tenant  for  life,  power  to  limit  a  life  estate  to  her  husband,  270,  274, 

305,  387,  472. 
powers  exerciseable  by,  notwithstanding  coverture,  276. 

FUNERAL : 

directions  as  to,  176,  427. 
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FURNITUKE.    See  HouseJwld  Effects. 

GENERAL  DIRECTIONS  : 

as  to  investment  of  trust  moneys,  214,  275,  469,  492,  505. 

maintenance  and  advancement,  215,  274, 275,  490. 
tiiat  estates  devised  shall  be  exonerated  from  mortgages,  505. 

bear  any  incumbrances  which  may  be  upon 
them,  177. 
as  to  accruing  shares,  494. 

GUARDIANS  : 

appointment  of,  127,  133,  227,  229,  370,  424. 

wife  during  widowhood,  and  then  trustees,  141, 238, 308, 

322,  376. 
wife  during  widowhood,  and  executors,  279,  344. 
option  of  trustees  as  to  payment  of  maintenance  money  to,  133,  205, 
491. 

HEIR.LOOMS  : 

limitation  of,  403,  436,  478. 

personal  chattels,  where  there  is  no  real  estate,  478. 
executory  limitation  over,  in  certain  events,  404,  478,  479. 
power  to  sell  and  exchange,  405. 

HOTCHPOT  CLAUSE,  265,  274,  300,  449, 472. 

HOUSEHOLD  EFFECTS.     See  Plate,  Heir-looms. 
wines,  &c.  to  wife,  128, 169,  233,  268,  323,  405. 
furniture,  plate,  &c.  to  wife  absolutely,  220,  229,  238,  345. 
for  life,  then  to  children,  233. 
during  widowhood  and  residence  in  Eng- 
land, 436. 
plate  to  trustees  for  use  of  wife  for  life,  then  to  children,  288,  437. 
use  of  plate  to  husband  for  life,  151. 
various  moveables  to  wife,  trustees  to  determine  extent  of  bequest,  288, 

436. 
power  to  sell,  to  wife,  437. 

HUSBAND : 

of  deceased  child  to  participate  on  distribution,  244. 
power  to  appoint  to,  270,  274,  305,  387,  472. 

ILLEGITIMATE  CHILD.    See  Bastard. 

IMBECILE;   or,  IMPEOVIDENT: 
trust  for,  198,  209. 

INALIENABLE  PROVISION: 
trusts  for,  198,  209,  273. 

for  daughter,  269,  296. 
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INCOME: 

actual  annual  produce  of  personal  estate  to  be  deemed,  226,  252,  406. 

of  unsold  real  and  personal  estate,  236,  289. 
unapplied,  to  be  invested,  275.     See  Maintenance,  Trusts. 
direction  to  pay  without  account  to  father  of  children  interested,  189. 
in  the  same  way  to  the  mother  at  the  option  of  the  trustees,  205,  491. 
of  vested  share  to  be  paid  during  postponement  of  distribution,  208. 
of  residue  to  wife  diuing  widowhood,  240. 
for  life,  103. 

INCUMBEANCES  : 

direction  that  realty  shall  be  taken  subject  to,  177. 

exonerated  from  mortgages,  505. 

INDEMNITY : 
of  trustees,  163. 

lending  money  on  leasehold  security,  217. 

special  clause,  246,  341. 

who  carry  on  trade,  319. 
of  a  purchaser  or  mortgagee,  340. 
under  sect.  31  of  Lord  St.  Leonards'  Act,  112. 

INFANTS.    See  Minors. 

INSOLVENCY.    See  Bankruptcy. 

INSTALMENTS : 

legacy  to  be  paid  by,  346. 

INSURANCE  : 

direction  that  tenant  for  life  shall  effect,  269,  314. 
policies  of  life,  discretion  as  to  postponement  of  sale,  489. 

INTEREST : 

to  be  paid  on  legacies  from  death  of  testator,  219,  430. 

testator's  wife,  235, 

INTERLINEATIONS  : 

memorandum  of,  510. 

INVENTORY : 

to  be  taken  of  plate,  151,  288,  404. 

of  household  furniture,  &c.,  two  copies  to  be  made,  one  to 
be  kept  by  wife,  the  other  by  executors,  234,  269. 

INVESTMENT.    See  Deteriorating  Investment. 

trusts  for,  with  power  to  vary,  193,  195,  245,  259,  316,  348,  492,  494. 
with  power  to  vary  with  consent  of  life  owner,  218,  224, 

251,  265,  275,  492. 
to  extend  to  accumulations  of  unapplied  income,  275. 

to  contingent  portions,  316. 
in  purchase  of  freehold  lands  to  be  settled,  406. 

W.  QQ 
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INTESTMENT— continued. 

of  trast  moneys,  general  directions  as  to,  214,  275,  469,  492. 

directions  for,  by  reference  to  preceding  clause,  195,  197,  226. 

power  to  continue  present,  245,  289. 

directions  to  get  in  and  invest,  245. 

power  to  vary  extended  to  investments  at  testator's  death,  349. 

declaration  that  trust  for,  shall  not  be  executed  without  consent,  252, 

265,  275. 
actual  produce  of,  to  be  deemed  income,  252. 
clause  negativing  the  recent  statutory  powers  of,  504. 

JOINT-TENANT.    See  Devise. 

JOINTUEE : 

power  to  limit,  386. 

provision  in  satisfaction  of,  493. 

rent-charge  in  addition  to,  378. 

LAPSE : 

direction  in  case  of,  170,  427,  441. 

LEASE.    See  Powers. 

LEASEHOLDS.    See  Bequest,  Devise. 
bequest  of,  to  one  absolutely,  182. 

to  one  for  life,  then  to  another  absolutely,  169,  182. 
to  first  person  entitled  to  possession  of  settled  freeholds,  449. 
trustees  to  permit  legatee  for  life  to  receive  produce  of,  246. 

indemnity  on  lending  money  on,  217. 
to  follow  uses  of  real  estate,  401. 
specific  bequest  of,  and  special  appointment  of  executor  in  respect 

thereof,  425. 
general  bequest  of,  subject  to  debts,  &c.,  and  to  a  prior  life  interest  in 

part,  463. 
residuary  bequest  of,  475. 

charged  with  a  sum  in  augmentation  of  personalty,  183. 
devise  and  bequest,  residue  of  freeholds  and  leaseholds  to  trustees,  285. 
freeholds,  copyholds  and  leaseholds  to  trustees,  347. 
for  lives  and  years  (subject  to  rents,  &c.)  according 
to  limitations  of  freeholds,  401. 
to  be  subject  to  future  rents  and  liabilities  under  lease,  492. 
power  to  renew  leases,  486. 

LEGACIES.    See  Bequest. 
gift  of  pecuniary,  427 — 430. 

specific,  183,  436—438,  441,  442. 
stock,  125,  191,  441,  442. 
direction  as  to  delivery,  151,  191,  438. 
lapsed,  direction  as  to  destination  of,  170,  427,  441. 
direction  as  to  time  of  payment  of,  191,  219,  239,  427,  430. 
interest  upon,  219,  430, 
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LEGACIES — continued. 

charge  of,  upon  specific  realty,  with  provision  for  discharge,  434. 
conditional,  439,  440.     See  Conditional  Bequests. 

LEGACY  DUTY : 

direction  to  pay,  125,  211, 438. 

LET  AND  MANAGE : 

power  to,  286,  360,  389, 450. 

LICENCES : 

to  copyholders,  power  to  grant,  391. 

LIFE: 

devise  of  estate  for  life  with  power  to  lease,  177. 
bequest  of  leaseholds  for,  182. 

LIEE  INSURANCE  : 

policies  of,  discretion  as  to  sale  of,  489- 

LIMITATIONS : 

for  life,  remainder  to  sons  successively  in  tail,  remainder  to  daughters 
in  common  in  tail,  with  cross  remainders  betweenthem,  451. 

to  a  son  in  esse  and  all  after-bom  sons  for  life,  remainder  to  heirs  in 
tail  of  each,  452. 

for  life,  to  sons  successively  in  tail  male,  remainder  to  life-tenant  in 
tail  general,  reversion  to  testator's  right  heirs,  with  variation,  sub- 
stituting a  term  of  years  determinable  for  the  life  estate,  453. 

to  husband  and  wife  for  their  successive  lives,  remainder  to  children  by 
appointment,  in  default  to  children  in  common  in  fee,  with  cross 
executory  limitations,  and  ultimate  limitation  to  surviving  parent 
in  fee,  453. 

to  children  in  common  in  fee,  447,  455. 

to  sons  and  daughters  successively  in  fee  simple  by  way  of  executory 
use,  456. 

to  children  and  issue  per  stirpes,  in  fee,  456. 

LOCKE  KING'S  ACT :  17  &  18  Vict.  c.  113. 
operation  of,  negatived,  505, 

MAINTENANCE  AND  EDUCATION : 

direction  to  pay  income  to  father  for,  without  account,  189. 

after  his  death  trustees  to  apply  income  for,  189. 
option  of  trustees  to  apply  income  for,  or  to  pay  same  to  guardians, 

133,205,215,491. 
general  provisions  for,  212,  215,  225,  230,  245,  263,  305,  314,  350,  357, 

431,  472,  473,  477,  490. 
irrespective  of  parent's  ability  to  maintain,  490. 
by  a  per-centage  on  portions,  491. 

Q  Q2 
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MAINTENANCE  AND  EDUCATION— co7ii^i«?/e<?. 
trust  to  apply  income  of  real  estates  for,  123. 
of  stock,  198,  202. 
aggregate  income  of  invested  shares  as  a  common  ftmd 
for,  316,  338. 
trust  for,  and  advancement  of  grandchildren  and  remoter  issue,  274, 

357. 
of  children,  275. 

to  extend  to  accruing  shares,  275. 
direction  for,  by  trustees  after  death  or  marriage  of  wife,  138,  316, 

338,  490. 
by  wife  out  of  income,  137,  314,  335,  349,  374,  470. 
allowances  for,  according  to  a  scale  of  ages,  350. 

MANAGEMENT.    See  I'ower. 

of  real  estate,  power  of,  to  trustees,  123,  231,  266,468,  495. 
and  letting,  power  of,  286,  360,  389,  450. 
and  investment  at  discretion  of  wife,  374. 

special  declarations  as  to  power  of,  notwithstanding  existence  of  charges, 
464. 

MAKRIAGE : 

of  infant,  with  consent,  493. 
settlement,  confirmation  of,  377,  409. 

and  real  estate  subjected  to,  409. 
reduced  annuity  on,  272,  349,  476. 
attestation  of  will,  immediately  after,  510. 

MARRIED  WOMAN.    See  Devise. 

appointment  of  real  estate  by,  under  a  power,  149. 

of  settled  funds  to  executors  to  be  disposed  of  as  part  of 
her  separate  personal  property,  151. 
disposition  of  separate  personal  property  by,  151. 
absolute  gift  to  husband  of  real  and  personal  estate  subject  to  legacies, 
142. 
trusting  that  he  will  leave  it  to  her  brothers 
and  sisters,  but  not  imposing  an  obligation, 
145. 
devise  to  separate  use  of,  109,  150,  281. 
bequest  to  separate  use  of,  112,  162,  191. 
annuity  to  separate  use  of,  210. 

receipt  of,  notwithstanding  coverture,  to  discharge  trustees,  294. 
direction  to  trustee  to  settle  income  of  stock  to  separate  use  of,  208. 
declaration  that  powers  are  exerciseablc  by  females,  though  married, 

276. 
power  to  pay  her  income  to  a  banker,  435. 

MEMORANDUM : 

of  alterations  and  interlineations  in  will,  attested,  510. 
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MINES: 

held  on  lease,  bequest  of,  449. 

power  to  sell,  apart  from  the  surface,  465. 

MINORITY.    See  Matrngement. 

power  to  trustees  to  manage  estate  during  minority  of  devisee,  123, 
389. 

MINORS.    See  Advancement,  Maintenance. 

power  to  advance,  215,  473,  474,  477,  490,  491. 

MORTGAGE : 

trust  to  raise  money  by,  in  aid  of  personal  estate,  165. 
devise  of  estate  under,  to  be  taken  ciim  onere,  254. 
general  direction  that  estates  devised  shall  be  taken  subject  to,  177. 

exonerated  from,  505. 
power  to,  for  purposes  of  advancement,  230. 
power  to  raise  money  by,  338,  347,  487,  488.    See  Devise, 
proviso  as  to,  and  costs  of  transfer,  488. 
direction  that  power  of  sale  may  be  inserted  in,  172,  338. 

MORTGAGE  ESTATES: 

devise  of,  101,  107,  117,  130,  141,  171,  214,  226,  232,  236,  252,  276, 
307,  341,  375,  406. 
with  power  to  appoint,  494. 
freehold  and  copyhold,  devise  of,  364. 

MORTGAGEES : 

under  a  power  to  mortgage,  exonerated  by  trustees'  receipt,  173. 

MOURNING : 

pecuniary  legacy  to  wife  for,  323. 

executors  to  provide,  for  testator's  family,  346. 

gift  of,  to  servants,  429. 

MUTUAL  WILLS: 

of  two  sisters,  each  for  the  benefit  of  the  other,  506. 

«  MY  TRUST  EUND  :" 

money,  stocks,  funds  and  securities,  thus  designated,  259,  470. 

"MY  TRUST  PROPERTY:" 

real  and  personal  estate  thus  designated,  310. 

"MY  TRUSTEES:" 

explanation  of  the  phrase,  215,  279,  308,  321,  344,  368. 
clauses  referring  to,  extended  to  trustees  or  trustee  of  the  will  for  the 
time  being,  164,  279,  344,  368. 

NAME: 

and  arms  clause,  393, 480. 

NEW  TRUSTEES.    See  Trustees. 
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NEXT  OF  KIN: 

trust  for,  112,  265,  305,  472,474. 

bequest  to  persons  who  will  answer  that  deBcription,  on  the  happening 
of  certain  events,  140,  336. 

OPTION : 

of  trustees  as  to  payment  of  income  to  parent  of  children  interested, 

205,  215,  491. 
to  pm-chasc,  339,  362,  461,  462, 

PAKTITION: 

power  of,  389. 

pro\-iso  as  to  lands  given  in  partition,  503. 

PARTNERSHIP : 

power  to  trustees  to  succeed  to  testator's  shai'e  of  business,  363. 
real  estate  belonging  to,  pre-emption  given  to  partner,  362. 
bequest  of  share  in,  442,  443. 

PECUNIARY  LEGACIES.    Sec  Bequest,  Legacies. 

PER  STIRPES.    See  Trusts. 
division  of  surplus,  180. 
devise  in  fee  to  children,  181,  283. 
residue  to  the  issue,  242,  263. 

trusts  of  accumulated  fund,  for  children  and  issue,  354,  479. 
limitation  to  children  and  issue,  in  fee,  456. 
clause  of  accruer  jper  stirj?es,  354. 

PERSONAL  ESTATE.    See  Bequest,  Trusts. 

subjected  to  disposition  of  moneys  arising  from  sale  of  realty,  405. 
bequest  of,  to  first  person  entitled  to  possession  of  settled  freeholds, 
449. 

PERSONAL  PROVISION: 

for  a  nephew,  198. 

whether  competent  or  incompetent  to  give  receipts,  209. 

PLATE.     See  Household  Effects,  Heir-looms. 

bequest  of,  to  one  for  life,  inventory  to  be  kept  by  trustees,  151,  288, 
436. 
then  to  be  divided  amongst  his  children,  288. 
to  trustees,  for  unmarried  children,  with  survivorship,  438. 

POLICIES : 

of  assurance,  489. 

PORTIONS : 

bequest  of,  to  sons  at  twenty-one,  daughters  at  twenty-one  or  marriage, 

371. 
trusts  for  raising,  386. 
power  to  tenant  for  life  to  charge  with,  388. 
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POST  MOKTEM: 

directions  as  to  examination,  426. 

POSTPONEMENT.     See  Conversion. 

of  distribution,  in  order  to  let  in  children,  202. 

income  of  vested  share  to  be  paid  during  postponement  of  distribution, 

208. 
of  getting  in  personal  estate,  power  of,  129,  226,  236,  406. 
of  sale,  discretionary  power  of,  272,  286,  468. 

of  reversionary  and  contingent  interests,  289. 
of  hazardous  investments,  494. 
of  vesting  beyond  the  usual  period,  297, 

POWEES  : 

to  raise  money  by  sale  or  mortgage,  338,  487,  488. 

to  compound  debts,  to  allow  time  or  accept  security  for  payment,  and 

refer  to  arbitration,  316,  340,  363,  495. 
to  give  receipts.    See  Receipt  Clause. 
to  invest  and  vary.     See  Investment. 
to  continue  investments,  226,  245,  289. 
to  carry  on  farm.     See  Farm. 
to  trustees  to  revoke  trusts  in  favour  of  daughter  on  her  marriage,  and 

re-settle,  264. 
to  declare  other  trusts  upon  alienation,  264,  296. 
to  allot  unsold  real  estate,  as  such,  to  persons  entitled  to  a  share  of  the 

trust  fund,  360. 
to  trustees  to  let  and  manage  real  estate.    See  Managemsnt. 
to  enfranchise  copyholds,  and  grant  licences,  391. 
to  determine  extent  of  bequest  of  moveables,  288,  436. 
to  male  tenant  for  life  to  limit  jointure  to  wife,  386. 
to  female  tenant  for  life  to  limit  life  estate  to  husband,  270,  274,  304, 

387,  472. 
to  tenants  for  life  to  charge  with  portions  for  younger  children,  388. 

Op  Appointment.    See  Appointment,  Devise,  Trust. 

for  children  to  appoint  life-interest  to  husband  or  wife,  270,  274. 

of  appointing  trustees.     See  Trustees. 

of  appointing  protectors,  457. 

exclusive  power,  to  children  or  issue,  or  children  and  issue,  446. 

DiSCEETIONAEY. 

to  convert  residue  of  personalty  bequeathed,  231. 

to  postpone  conversion  of  personal  estate,  226,  236,  406,  494. 

sale  of  real  estate,  272,  286,  468. 
as  to  mode  and  terms  of  sale,  285. 

to  defer  sale  of  reversionaiy  and  contingent  interests,  289. 
to  continue  determinable  investments,  289, 

to  determine  rights  of  tenant  for  life  and  reversioner  in  regard  to 
capital  and  income,  290, 


600  INDEX  TO  THE  FORMS. 

POWERS— continued. 
Discretionary — continued. 
to  carry  on  trade,  312,  335. 
to  succeed  to  share  of  partnership  bnsiness,  363. 
to  wind  up  affairs  of  trade,  &c.,  316,  363. 
to  adjust  partnership  accounts,  341,  363. 
to  employ  bailiffs,  collectors,  &c.,  318,  495. 
to  give  credit  and  accept  personal  security,  363. 
to  purchase  land,  359,  484. 
to  take  land  on  building  leases,  359. 
to  carry  on  building  operations,  359. 
to  lend  money  to  son  on  bond,  364. 

to  complete  contract,  although  title  not  strictly  good,  406,  459. 
to  rescind  contracts,  483. 
to  accept  surrenders,  483,  495. 
to  lay  out  streets,  squares,  pleasure  grounds,  483. 
to  lend  money  to  builders,  484. 
to  renew  leases,  486. 

to  pay  debts  barred  by  statute,  316,  495. 
to  manage,  generally.    See  Management. 

Of  Distress  and  Entry. 
to  secure  annuity,  182,  229,  378. 

To  Lease,  482—486. 
to  trustees,  with  consent  of  tenant  for  life,  168. 
to  tenant  for  life,  177,  179,  270,  388. 
clause  negativing  power  of  tenant  for  life,  &c.  under  Settled  Estates 

Act,  505. 
to  tenant  in  tail,  388. 
to  wife  during  her  life,  and  after  her  death  to  trustees  during  minority 

of  son,  224. 
to  trustees  until  youngest  son  attains  twenty-one,  123,  231. 

during  life  of  son,  tenant  for  life,  with  his  consent,  and 
during  minority  of  infant  tenant  in  tail  (freehold  and 
copyhold),  168. 
to  lease  and  manage  real  estate,  231,  266,  310. 
to  let  houses  as  lodging-houses,  and  purchase  furniture,  360. 
to  grant  leases  generally,  360. 

Of  Sale. 
of  stock  in  trade,  363. 
of  real  estate,  225,  310,  347. 

not  to  be  exercised  without  consent  of  tenant  for  life,  235. 
to  raise  money  by  sale  or  mortgage,  338,  347,  487,  488. 
to  trustees,  to  concur  with  wife  in  selling  estate  devised  to  her  for  life, 
286. 
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FOWEnS- continued. 
Of  ^MiR— continued. 
to  postpone  sale,  272,  286,  468. 
to  sell  and  exchange  and  make  partition,  389. 
heir-looms,  405. 
Of  Jointueing.    See  Jointures. 
Of  CHARGiNa  POETIONS.    See  Portions. 

PRE-EMPTION: 

right  of,  to  testator's  son,  at  a  valuation,  339. 
to  several  sons  successively,  461,  462. 
to  partner,  of  testator's  share  of  partnership  estates,  362. 

PROPORTIONATE  PART: 

of  annuities,  to  be  paid  down  to  death  of  annuitant,  158,  210,  432, 
433. 
not  to  be  paid,  169,  378. 

PROTECTORS : 

of  estate  tail,  appointment  of,  457. 
power  of  appointment  of  new,  457. 

RAILWAY  SHARES: 
bequest  of,  324,  441. 

REAL  ESTATE : 

subjected  to  provisions  of  marriage  settlement,  409. 
unsold,  to  be  deemed  personal,  236,  259,  286,  315. 

and  to  be  transmissible  accordingly,  360,  493. 
subject  to  the  trusts  declared  of  the  produce,  272. 
power  to  allot  to  persons  entitled  to  shares  of  trust  fund,  360. 

to  invest  money  in  purchase  of,  359,  374,  392. 
when  purchased,  to  be  treated  as  personal,  374. 
actual  yearly  produce  of,  until  conversion,  to  be  deemed  income,  289, 
469. 

RECEIPT  CLAUSE: 

general,  163,  215,  226,  232,  236,  252,  266,  407,  503. 
special,  503,  504. 

receipt  of  trustees  to  discharge  purchasers,  mortgagees  and  others, 
276,  308,  319,  340,  364,  376,  503. 
of  married  woman  to  discharge  trustees,  282,  296. 

RECITALS : 

of  power  of  appointing  real  estate,  149. 

settled  funds,  151,  446. 
that  married  testatrix  is  possessed  of  separate  property,  151. 
of  a  marriage  settlement,  409. 
of  trusts  of  a  will,  417. 
of  death  of  testator  and  probate  of  will,  417. 
that  trustee  has  never  acted,  418. 
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KEFEEENCE : 

trusts  by,  212,  213,  265,  446. 

directions  to  invest  by  reference  to  preceding  clause,  195,  197,  226. 

trusts  for  issue  by,  265. 

devise  of  copyholds  by,  287,  401. 

devise  to  uses  by,  457. 

trusts  of  leaseholds  and  chattels  by,  401,  403,  478. 

appointment  upon  trusts  by,  446. 

EENEWABLE  LEASEHOLDS : 
power  to  renew,  486. 

EENT-CHAEGE: 

dense  of,  to  wife,  reducible  on  her  marriage  again,  with  power  of 
entry  and  distress,  229. 
in  addition  to  jointure,  878. 
payable  weekly,  to  cease  on  alienation,  182. 
power  to  female  life-tenants  to  limit  to  husbands,  387. 

EENTS : 

trustees  to  receive,  until  sale,  286,  493. 

power  to  appoint  a  collector  of,  318,  495. 

on  second  marriage  of  wife,  to  go  as  if  she  were  dead,  433,  434. 

EEPUTED  SON: 

trusts  of  a  pecuniary  legacy  for,  194. 

EEQUEST : 

that  devisee  will  dispose  of  property  in  a  particular  manner,  without 
imposing  a  legal  obligation,  145. 

EESIDENCE : 

devise  for  purposes  of,  179. 

trusts  to  permit  dwelling-house  to  be  used  for,  287,  314,  334,  405, 
450. 
trustees  to  pay  rent  and  taxes,  334. 
of  trustees  within  certain  limits,  319. 

EESIDUE.    See  Bequest,  Devise,  Trusts. 

to  be  augmented  when  objects  fail,  181,  190,  209. 
direction  that  unapplied  yearly  produce  and  accumulations  shall  sink 
into,  190, 193. 

EESTEAINT  OF  ALIENATION: 

bequest  for  purposes  of,  198. 

EEVEESIONAEY  INTEEESTS.    See  Powers,  Discretionary. 
postponement  of  sale  of,  289. 

EEVrVAL : 

by  codicil,  of  will  revoked  by  marriage,  510,  511. 
or  othcrwiyo,  511. 
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REVOCATION: 

of  trusts,  power  of,  given  to  trustees,  264. 
of  former  will,  103,  112,  117,  127,  131,  135,  &c. 
by  separate  instrument,  510. 
of  appointment  of  trustees,  410. 

ST.  LEONARDS'  (LORD)  ACT  (22  &  23  Vict.  c.  35) : 
statutory  power  of  investment  negatived,  504. 

SALE  AND  CONVERSION.    See  Conversion,  Powers,  Trusts. 
not  to  take  place  without  consent  of  tenant  for  life,  235. 
power  to  convert  with  consent  of  wife,  tenant  for  life,  286. 
power  to  raise  money  by  sale  or  mortgage,  338,  487,  488. 
extensive  discretion  as  to  mode  and  terms  of,  285. 
suspended  during  the  widowhood  of  wife,  288. 
of  residuary  personal  estate,  trusts  for,  289,  347. 

SEPARATE  USE.    See  Bequest,  Devise,  Trusts. 
legacy  to  married  woman  for,  162,  191. 

special  direction  as  to  payment  of  income  through  banker  or  agent,  435. 
of  a  married  woman,  devise  for,  109,  150,  281. 
direction  to  trustees  to  settle  income  of  stock  to,  208. 
trusts  for.  111,  137,  210,  213,  2G9,  295. 
cesser  and  gift  over,  on  frustration  of  trusts  for,  296. 
power  to  trustees  to  settle,  264. 

SERVANT : 

legacy  to,  if  in  testator's  service  at  his  death,  148,  151,  190,  429. 
annuity  to,  on  the  same  condition,  154, 

with  power  to  accept  bond  of  residuary  legatee  as  security, 
432. 

SETTLED  ESTATES  ACT : 

clause  negativing  the  powers  of,  505. 

SETTLEMENT : 

confirmation  of,  made  on  testator's  marriage,  377,  409. 
real  estate  subjected  to  provisions  of,  409. 
devise  to  uses  of,  409. 

in  strict  settlement,  451. 
of  shares  of  daughters,  137,  470. 

Strict  Settlement.    See  Devise. 
power  to  trustees  to  settle  income  of  legacy,  208. 

SHARES : 

))equests  of,  324,  441. 

directions  as  to  calls,  324,  441. 

in  business,  bequest  of,  442,  443. 

discretion  as  to  conversion,  214.    Sec  Conversion. 


604  INDEX  TO  THE  FORMS. 

SHIFTING  CLAUSE,  481. 

SOLICITOR : 

being  a  trustee,  to  act  professionally,  and  to  be  allowed  his  charges, 
318. 
special  form,  408. 
bequest  of  his  books,  drafts  and  papers,  442. 

SPECIAL  EXECUTOR  : 

appointment  of,  132,  425,  426. 

SPECIE : 

power  to  trustees  to  divide  chattels  in,  437. 
allot  real  estate  in,  360. 

SPECIFIC  GIFT.    See  Bequest,  Devise. 
time  stated  for  delivery  of,  151,  191,  438. 
devise  and  bequest  of  freeholds  and  leaseholds,  448. 

SQUARES : 

power  to  lay  out,  484,  485. 

STIRPES.    See  Per  Stirpes. 

STOCK.    See  Bequest,  Trusts. 
bequest  of,  125,  191,  441,  442. 

STOCK  IN  TRADE  : 

power  to  sell,  363.    See  Powers. 

STREETS.    See  Squares. 

STRICT  SETTLEMENT.    See  Bevise,  Settlement. 

SUBSTITUTION: 

of  grandchildren  for  children  of  testator  predeceasing  him,  129,  133, 

140,  276,  292,  336,  474. 
trust  for  issue  of  children  per  stirpes  by,  354,  479. 
of  trustees  in  place  of  those  whose  appointment  is  revoked,  410. 
deceased,  416. 

SURVIVOR : 

of  brother  and  sister,  devise  to,  in  fee,  151. 
power  to  survivor  to  appoint,  180. 

TAIL  : 

gifts  of  estates  in.     See  Bevise. 
tenant  in,  power  to  lease,  388. 

TERMS  OF  YEARS : 

creation  of,  for  securing  portions,  &c.,  386,  387,  388. 
proviso  for  cesser,  386. 

TESTIMONIUM  CLAUSES  : 
forms  of,  101,  507,  508. 
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TIME: 

fixed  for  delivery  of  specific  legacies,  151,  191,  438. 
payment  of  pecuniary  legacies,  427,  430. 
of  annuities,  210, 431. 

TRADE.    See  Powers,  Trusts. 

appointment  of  special  executors  as  to  property  embarked  in,  132, 

425. 
trustees  to  permit  wife  to  carry  on,  311,  334. 
in  certain  event,  trustees  empowered  to  carry  on,  314,  335. 

to  succeed  to  share  of  partnership,  363. 

TRINKETS : 

gift  of,  to  wife,  436. 

TRUSTEES: 

appointment  of  wife  during  widowhood,  with  substitution  on  her  death 

or  marriage,  376. 
conditional  appointment  of  son,  424. 
appointment  of  son  on  attaining  twenty-one,  424. 

wife  during  widowhood,  424. 
explanation  of  the  phrase  "  my  trustees"  or  "  my  trustees  or  trustee 

for  the  time  being,"  215,  279,  308,  322,  344,368. 
power  to  appoint  new,  163,  173,  215,  236,  252,  266,  279,  308,  319, 
341. 
in  case  23  &  24  Vict,  c,  145,  is  relied  on,  129,  226, 

232. 
where  there  are  several  classes  of  trustees,  407. 
short  form,  364,  376. 
clauses  relative  to  trustees  named  to  extend  to  trustees  for  the  time 

being,  164,  279,  344,  368. 
original  number  of,  to  be  preserved,  266. 

or  increased  or  diminished,  266,  368. 
new,  to  be  executors,  368. 

direction  as  to  vesting  trast  estates  in  new,  216,  320. 
for  the  time  being  enabled  to  act  as  well  before  as  after  vesting  of 

trust  property  in  them,  321. 
to  reside  within  certain  limits,  319. 

one  of,  being  a  solicitor,  to  act  professionally  for  the  estate,  318,  408. 
receipts  of,  to  be  discharges.     See  Receipt  Clause. 
indemnity  of.     See  Indemnity. 

direction  to  settle  income  of  stock  for  separate  use  of  a  woman,  208. 
'  extensive  discretion  of,  as  to  mode  and  terms  of  sale,  285. 
to  receive  rents  until  sale,  286. 

power  to  determine  interests  of  tenant  for  life  and  reversioner,  290. 
discretion  to  complete  purchase,  406,  459. 
empowered  to  carry  on  testator's  trade,  314,  335. 
revocation  of  appointment,  and  substitution  of  others,  410. 
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TRUST  ESTATES : 

devise  of,  101,  107, 130,  141,  171,  2U,  226,  232,  236,  252,  276,  307, 
341,375,406. 
freehold  and  .copyhold,  with  power  to  appoint,  364,  494. 

TRUSTS.    SeeSejjarate  Use. 

to  set  apart  funds  to  answer  annuities,  158. 

to  pay  residue  to  brothers  and  sisters,  159. 

to  raise  money  by  mortgage  of  real  estates,  165. 

of  stock  legacy,  of  which  distribution  is  postponed,  202. 

special  trust  for  separate  and  inalienable  use,  269. 

by  reference,  212,  213,  265,  446.     See  Reference. 

for  children  and  issue  j?;er  stirpes,  354,  479. 

Of  an  Annuity, 

as  a  personal  provision  for  a  nephew,  198,  209,  210. 
for  the  separate  use  of  a  married  woman,  210. 
Foe  Sale  and  Conveesion, 

of  leaseholds  and  personal  estate,  103. 

of  real  and  personal  estate,  234,  257,  271,  285,  335,  465. 

income  to  wife  for  life,  after  death  a  legacy  to  son,  residue  to 

children  equally,  235. 
daughter's  share  to  her  separate  use,  235. 
after  death  or  marriage  of  wife,  or  sooner  with  her  consent,  in  mean- 
time to  lease,  &c.,  310. 
of  freehold  and  leasehold  estates,  full  discretion  as  to  terms,  285. 
unsold  estate  to  be  subject  to  trusts  declared  of  produce,  272. 

Of  Real  Estate, 
to  raise  money  by  mortgage  in  aid  of  personal  estate,  165. 

subject  thereto  for  son  and  his  issue  in  strict  settlement,  167. 
on  failure  of  issue  to  raise  and  pay  certain  sums,  168. 
subject  thereto  as  to  one  moiety  for  brother  in  fee,  as  to  the 
other  moiety  for  nephews  as  tenants  ra  common  in  fee, 
168. 
to  sell  and  pay  produce  to  children  of   nieces  and  their  issue,  per 
stirpes,  males  at  twenty-one,   females  at    twenty-one    or 
marriage,  180. 
if  no  issue,  to  add  produce  to  residue  of  personal  estate,  181. 
for  daughter  to  her  sepai'ate  use,  with  remainders  to  her  husband  and 
children,  remainder  as  she  shall  appoint,  gift  over  in  default,  282. 
to  permit  wife  to  reside  in  dwelling-house  during  widowhood,  287. 
Op  Aggeegate  Fund  op  Real  and  Peesonal  Estate, 

annuity  to  wife  during  widowhood,  she  maintaining  children,  if  she 

neglect,  part  of  annuity  to  be  applied  for  that  purpose,  349. 
reduced  annuity  for  separate  use  of  wife  on  marriage,  349. 
after  wife's  death  or  marriage  to  apply  an  annual  sum,  to  be  paid 
quarterly,  for  maintenance  of  children,  350. 
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TRUSTS— continued. 

Of  Aggregate  Fund  of  Real  and  Personal  EsTAT'Bi—oontin'ued. 
surplus  to  accumulate  for  twenty-one  years  from  testator's  death  if 

any  child  of  his  continue  under  age,  350. 
then  to  he  distributed  among  children  and  issue  then  living,  ^e?-  stirj^es, 
with  benefit  of  accruer  between  the  issue,  so  as  to  keep  the  distri- 
bution among  the  stocks  equal,  354. 
to  raise  a  sum  to  be  subject  to  widow's  appointment,  291. 
to  pay  debts,  repair  and  complete  buildings,  insure,  pay  succession- duty 
and  testamentary  expenses,  475,  476. 
annuity  to  wife,  reducible  on  marriage,  476. 
subject  thereto,  for  children,  in  unequal  shares,  477. 

Of  Residue  op  Personal  Estate, 
to  invest  and  vary,  &c.     See  Investment. 
income  to  widow  for  life,  capital  equally  between  sons,  103. 
to  pay  income  of  one-third  to  brother  and  his  wife  for  life,  211. 
capital  to  their  children,  with  maintenance,  &c.,  212. 
another  one-third  upon  similar  trusts,  by  reference,  212. 
moiety  of  remaining  one-third  to  separate  use  of  sister  for  life, 
213. 
to  her  husband  for  his  life,  213. 
to  her  children,  by  reference,  213. 
other  moiety  of  remaining  one-third  upon  similar  trusts,  by  re- 
ference, 213. 
cross  limitations  between  the  two  sisters  and  their  families 
of  their  respective  moieties,  213. 
between  the  brothers  and  sisters  and  their  families  of 
their  respective  thirds,  213. 
on  failure  of  trusts,  shares  of  brothers  to  them  absolutely,  of  sisters  to 

their  testamentary  appointees  or  next  of  kin,  214. 
for  wife  for  life,  224,  235. 

during  widowhood,  290. 
then  for  son  absolutely,  he  dying  under  twenty-one,  to  wife  absolutely, 

224. 
pecuniary  legacy  to  one  of  testator's  children,  residue  to  other  children, 

235. 
for  children  equally,  with  benefit  of  accruer,  259,  291. 
one  moiety  of  each  child's  share  to  be  held  in  trust  for  him  for  life, 

263. 
if  a  married  daughter  for  her  separate  use  without  anticipation,  with 
power  to  trustees  to  revoke  trusts,  if  necessary,  and  declare  new, 
264. 
shares  of  children  dying  in  testator's  lifetime  subjected  to  the  trusts  of 

the  above  moiety,  265. 
ultimate  trust  for  other  persons  if  living  at  the  failure  of  the  preceding; 

if  not,  for  their  issue,  per  stirpes^  26(X 
for  issue  as  child  shall  appoint,  265. 
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TRUSTS— continued. 
Of  Kesidue  op  Personal  Estate — continued. 
in  default  of  appointment,  for  issue,  by  reference  to  preceding  trusts, 

265. 
for  next  of  kin,  or  upon  trusts  affecting  residue  of  fund,  305. 
for  testators'  children  for  life,  with  trusts  over  for  benefit  of  issue  upon 

alienation,  273. 
then  for  their  children  or  issue  as  they  shall  appoint,  274. 
in  default,  to  grandchildren,  with  benefit  of  accruer,  274, 297. 
if  no  grandchild,  for  testator's  other  children  equally,  274. 
ultimate  trust  (subject,  as  to  part,  to  testamentary  appointment  by 

wife)  for  brothers  and  sisters  and  their  issue  living  at  his  or  his 

wife's  death,  per  stirpes,  291. 
widows  and  issue  of  sons  and  issue  of  daughters  to  succeed  to  the 

shares  of  the  deceased,  292. 

Under  Will  op  Tradesman, 

testator's  real  and  personal  estate  to  constitute  his  "  trust  property," 
310. 

to  sell  real  estates  after  death  or  marriage  of  wife,  or  sooner  with  her 
consent,  in  the  meantime  to  let  or  manage,  310. 

to  pay  debts  not  barred  by  statute,  311. 

to  permit  wife  to  carry  on  trade  and  to  employ  real  and  personal  estate, 
311,  334. 

after  her  death,  &c.,  trustees  to  carry  it  on  if  they  think  fit,  314,  335. 

to  convert  personal  estate,  with  discretion  as  to  continuing  invest- 
ments, 314. 

to  sell  and  convert,  and  invest  proceeds,  335. 

to  permit  wife,  during  widowhood,  to  receive  entire  income,  she  main- 
taining children,  314,  335. 

on  majority  of  sons,  or  marriage  of  daughters,  to  raise  a  certain  part 
of  their  shares,  315,  337. 

or,  with  their  consent,  to  retain  same  as  capital  for  carrying  on  the 
business,  338. 

"  trust  property  "  (subject  to  preceding  directions)  for  children  equally, 
315,336. 

if  no  children,  income  to  wife  for  life,  336. 
then  to  testator's  next  of  kin,  336. 

Under  Will  op  Farmer, 

wife  to  carry  on  fann,  manage  and  invest  personal  estate,  372. 
to  transfer  business  to  sons,  or  admit  them  to  a  share,  373. 
to  take  the  profits  and  income  charged  with  maintenance,  &c., 
374. 
on  marriage,  to  receive  an  annuity  and  deliver  up  trust-property,  374. 
then  trust-property  to  vest  in  trustees  with  like  power,  subject  thereto 
to  be  converted  and  proceeds  invested,  375. 
for  children  equally,  with  accruer,  &c.,  375. 
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TRUSTS— continued. 
Of  a  Money  Legacy, 

to  trustees  to  invest,  income  to  wife  for  life,  then  capital  to  children  as 

she  shall  appoint ;  in  default,  to  fall  into  residue,  325. 
to  invest  and  accumulate  for  benefit  of  a  nephew^  at  twenty-one,  on  his 

death  under  that  age  to  sink  into  residue,  193. 
for  a  reputed  aon,  194. 

for  a  cousin  for  life,  then  to  his  children,  with  powers  of  maintenance, 
accumulation  and  advancement,  197. 

Of  Net  Moneys, 
to  pay  annuity  to  wife  for  life,  reducible  on  her  marrying  again,  272. 
then  to  children  equally,  273. 

inalienable  life  interest  to  each  child,  strictly  guarded,  273. 
power  to  appoint  amongst  issue,  and  in  default,  to  issue  generally,  with 

benefit  of  accruer,  274. 
Op  a  Stock  Legacy, 
for  niece  at  twenty-one,  or  marriage  with  consent,  interim  dividends, 

for  maintenance,  198. 
for  personal  maintenance  of  nephew,  at  discretion  of  trustees,  or  at 

their  option  to  be  disposed  of  as  part  of  the  personal  estate,  to 

prevent  creditors,  &c.,  becoming  entitled  to  it,  198. 
for  children  of  sister,  distribution  of  capital  postponed  until  her  death, 

or  until  there  ceases  to  be  any  probability  of  the  birth  of  a  future 

child,  202. 
for  nieces  and  their  children  with  cross-limitations,  and  a  direction  to 

settle  income  to  their  separate  use,  208. 

UNSOLD.     See  Heal  Estate,  Income. 

and  unconverted  estate  to  be  subject  to  trusts  declared  of  the  produce, 

272, 
trust  estate,  annual  proceeds  to  be  deemed  income,  226,  236,  252,  289, 

406. 

USES.     See  Devise,  Bower. 

devise  to,  in  strict  settlement,  451. 
by  reference,  457. 

VALUATION : 

of  residuary  estate  to  be  made,  337. 

of  share  in  partnership  concern,  443. 

right  of  pre-emption  at  a,  339,  362,  461,  462. 

VARYING  INVESTMENT.    See^  Investment. 

VESTING : 

of  legacy,  direction  as  to  payment  on,  153. 
absolute,  different  periods  of,  259. 
at  testator's  death,  235. 

clause  for  postponement  of,  beyond  the  usual  period,  297. 
W.  K  R 
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WASTE: 

life  estates  to  be  without  impeachment  of,  168,  381. 

WASTING  INVESTMENTS: 

power  to  trustees  to  continue,  2S9. 

annual  proceeds  of,  to  be  deemed  income,  252,  289. 

WEEIO^Y  PAYMENTS: 

rent-charge  payable  weekly,  182. 

WIDOW.    See  Wife. 

of  deceased  child  to  participate  on  distribution,  2i4;. 
dower,  declaration  as  to,  276,  493. 

provision  in  lieu  of,  276,  306,  493. 
jointure,  provision  in  lieu  of,  493. 

power  to  tenant  for  life  to  limit,  386. 
power  to  sell  in  her  lifetime  with  her  consent,  286. 

WIDOWHOOD : 

devise  of  estate  to  wife  during,  268,  285. 

gift  of  income  of  residue  to  wife  during,  128,  136,  241,  290. 

occupation  of  house  during,  450.    See  JDmelling-House. 

WIFE.    See  Dwelling-Hoiise. 
devise  to,  for  life,  103. 
income  of  residue  to,  for  life,  133. 
power  of  son,  to  appoint  a  life  interest  to,  274. 
trustees'  power  to  concur  with  her  in  sale,  286. 
to  maintain  infant  sons  and  unmarried  daughters,  314,  335,  349,  374, 

470. 
empowered  to  manage  personalty  at  her  discretion,  374. 

WILL: 

condition  not  to  dispute,  495. 

gift  over,  if  disputed,  502. 
mutual  wills  of  two  spinster  sisters,  506. 
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ACCRUER : 

clauses  of,  how  to  be  framed,  259. 

should  be  extended  to  "  others  "  as  well  as  "  survivors,"  260. 
or  should  be  to  "  others,"  omitting  "  survivors,"  261. 
should  embrace  accruing  as  well  as  original  shares,  261. 

ACCUMULATION  OF  INCOME  : 

trusts  for,  how  far  restrained  by  statute,  350—354. 

if  term  exceeded,  good  jjro  tanto,  351. 

if  bad  before  the  statute  are  still  so,  351,  353. 
implied  trusts  for,  within  the  statute,  351. 
destination  of  income  released  from,  352. 
in  favour  of  a  charity,  within  what  limits  restraioed,  332. 
allowed  for  payment  of  debts,  353. 

raising  portions,  353. 
as  to  Scotland  and  Ireland,  354. 
as  to  income  unapplied  for  maintenance  of  infaut,  J  38. 

ACKNOWLEDGMENT  : 

of  signature  by  testator,  16,  17,  78. 

by  witness  to  a  will,  20. 
of  deed  by  married  woman,  how  avoided,  524. 

ACTS  OF  PARLIAMENT  : 

marginal  notes  to  sections,  no  part  of  the  Act,  \. 

extend  to  what  countries,  95. 

as  to  negatinng  the  provisions  of  certain,  504,  505. 

"ACTING"  EXECUTOR  : 

as  to  conferring  power  of  appointment  of  new  trustees  upon,  163. 
executor  of,  is  representative  of  testator,  in  exclusion  of  an  executor 
who  has  not  proved,  acted  or  renounced,  369. 

ACTION  : 

right  of,  not  devisable,  73. 

chose  in,  legatee  of,  sues  in  name  of  executor,  4. 
ademption  of,  442. 

ADDITIONAL  LEGACIES : 

whether  subject  to  the  conditions  of  original  legacy,  415. 
E  R  2 
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ADEMPTION.     See  Satisfaction. 

of  legacy  by  portion  or  advancement,  243,  371. 

adeemed  legacy,  not  revived  by  subsequent  codicil  confirming  will,  372. 

of  specific  legacies  and  choses  in  action,  442. 

ADMINISTRATION : 

stamp  duty  on  letters  of,  foreign  assets,  544. 
governed  by  lex  loci,  544. 
table  of  duty,  563. 

ADMINISTEATORS.     See  Executors. 

as  to  payment  to,  when  a  will  exists,  308. 

ADMITTANCE: 

not  requisite  to  devise  of  copyholds,  75,  118,  287. 

ADULTERY : 

as  to  forfeiture  of  dower,  by  reason  of,  308. 

ADULTS  : 

as  to  maintenance  of,  222. 

ADVANCEMENT : 
to  children,  516. 

of  infants,  power  of  trustees  as  to,  230. 
powers  of,  must  be  followed  strictly,  230. 
as  to  legacies  being  satisfied  by,  371. 
as  to  evidence  of  amount  of  advances,  372. 
as  to  insertion  in  will  of  powers  of,  473. 

ADVERTISEMENT : 

effect  of,  in  reviving  debts,  317. 

AFTER-ACQUIRED  POWERS,  49,  76.     See  Powers. 

AFTER- ACQUIRED  PROPERTY: 

passes  by  will,  5,  43,  73,  87. 

AGE: 

of  testators,  9,  25,  65. 

mode  of  computing,  223. 

fractions  of  a  day  not  usually  recognized,  223. 

of  women  as  to  child-bearing,  202,  203. 

AGENT : 

as  to  appointment  of,  522,  524. 

AGREEMENT : 

to  leave  property  by  will,  enforced,  506. 

ALIEN : 

Wills  Act  does  not  affect  the  will  of,  3. 
how  far  incapable  of  making  a  will,  71,  72. 
married  to  Englishman,  as  to  dower,  307. 
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ALIENATION : 

how  far  it  may  be  restrained,  198 — 202. 
ownership  of  income  may  be  made  to  cease  upon,  199. 
power  of,  as  to  restraint  of,  in  favour  of  defined  objects,  200. 
by  married  women  may  be  restrained,  200,  201,  350. 

but  not  by  unmarried  women,  200,  265,  350. 
trusts  for  separate  use,  with  restriction  on  anticipation  during  future 

coverture,  valid,  200,  201. 

ALTERATIONS: 

in  will,  36—39. 

unattested,  presumed  to  be  made  after  execution,  36. 

all  witnesses  must  join  in  affidavit  on  demand  of  probate,  37. 

well  attested  by  initials  of  testator  and  witnesses,  39. 

ALTERNATIVE  GIFT: 

void  in  one  event,  good  in  another,  as  to  perpetuity  rule,  298,  299. 

AMANUENSIS. 

signature  of  testator  by,  16. 

ANATOMY  ACT : 

as  to  post  mortem  examination,  426,  427. 

" AND " : 

when  changed  into  "  or,"  and  vice  versa,  283. 

ANNUITY: 

for  life  or  perpetual,  154. 

as  to  arrears,  155. 

income  of  fund  inadequate,  corpus  applicable  or  inapplicable  to  make 
good  the  deficiency,  155,  156. 

as  to  marshalling  estates  for  payment  of,  156. 

given  by  will,  need  not  be  registered,  156. 

"  free  from  taxes  "  does  not  include  income  tax,  157. 

ordinary  modes  of  providing  for  payment  of,  124. 

when  directed  to  be  purchased,  legatee  may  elect  to  receive  value  of,  124. 
and  a  declaration  that  he  shall  not  havethe  value  is  inoperative,  124. 

cesser  of,  125. 

as  to  annuitant's  right  to  sale  of  testator's  estate,  125. 

as  to  period  of  commencement  of,  157,  158,  210. 

appropriation  of  stock  to  answer,  158. 

apportionment  of,  158 — 160. 

as  to  legacy  duty  on,  157,  211. 

covenant  to  leave,  not  satisfied  by  a  distributive  share,  243. 
ANTICIPATION.     See  Alienation. 

restriction  on,  in  trusts  for  separate  use,  200 — 202,  350. 

once  imposed,  cannot  be  dispensed  with  by  the  Court,  201 . 
APPEAL: 

courts  of,  in  testamentary  matters,  496—501. 
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APPOINTMENT.     See  Powers. 

by  will  of  personal  property,  probate  of,  142. 

by  married  woman,  149. 

testamentary,  liable  to  probate  duty,  143. 

of  guardians  need  not  be  proved  in  the  Probate  Court, 
227. 
bf  guardian  under  12  Car.  2,  c.  24.. 227,  527. 
advantages  of  giving  devisee  in  fee  a  power  of,  118,  287,  364,  524. 
whether  sect.  33  of  Wills  Act  applies  to,  56. 

general  powers  of,  may  be  exercised  by  will  without  referring  to 
them,  76. 
exercise  of,  by  general  gift,  48 — 51. 
after-acquired  powers  of,  49,  76. 
as  to  execution  of  powers,  24,  333. 

according  to  the  statute,  81,  149. 
as  to  formalities  of  execution,  333,  334. 
of  executors,  423,  425. 
of  protectors  of  estates  tail,  457,  458. 
of  new  trastees,  129,  217,  364-368,  416,  524. 
illusory,  now  valid  in  equity  as  at  law,  447. 
to  children  and  issue,  or  children  or  issue,  454. 
as  to  time  at  which  power  may  be  exercised,  444. 

APPORTIONMENT.     See  Dividends. 

of  rents  and  annuities,  remarks  on  the  statute  of,  158 — 162. 

as  to  whether  the  payment  must  be  a  continuing  payment,  159. 

of  rents  reserved  on  leases,  160. 

of  interest  on  money  advanced,  161. 

of  dividends  on  public  securities,  161. 

Act,  to  exclude,  express  direction  necessary,  161. 

does  not  extend  to  parol  demises,  161. 

applies  oiily  to  rents  reserved  at  fixed  periods,  162. 

cases  on,  162. 
the  annual,  not  the  quarterly,  rent  apportionable,  162. 

APPROPRIATION : 

of  stock  to  answer  annuity,  158. 

ARMS: 

as  to  clauses  injoining  use  of  testator's  name  and,  394,  400. 

ASSETS.    See  Charity. 

freehold  and  copyhold  estates  made  assets  for  payment  of  simple  con- 
tract debts,  166. 
order  of  application  in  payment  of  debts,  167. 
distinction  between  equitable  and  legal,  167. 
whether  trade-mark  is  partnership  assets,  442. 

ATTAINT : 

testamentary  disability  from,  71. 
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ATTEST : 

meaning  of,  17. 

a  lunatic  cannot,  17. 

ATTESTATION.    See  Signature,  Witnesses,  Will. 

must  be  made  by  two  or  more  witnesses  present  together  with  the  tes- 
tator, 15,  77. 

testator  and  witnesses  should  be  within  sight  and  hearing  of  each 
other,  16. 

no  form  of,  necessary,  21,  80, 

but  a  formal  memorandum  of,  advisable,  21,  80. 

as  to  evidence  of,  17 — 21. 

ATTOKNEY.    See  Solicitor. 
AUSTKALIA.     See  Colonies. 

AUTEE  VIE : 

estates  for,  devisable,  5,  75. 

who  entitled  to,  when  special  occupant  never  comes  into 

existence,  8. 
devise  of,  by  quasi  tenant  in  tail,  75. 

BANK  STOCK.     See  Stock. 

as  to  conversion  of,  246 — 252. 

not  included  in  the  words  "  stocks  in  the  public  funds,"  192. 

as  to  bequests  of,  192. 

BANKEUPTCY : 

as  to  gift  over  upon,  199. 

effect  of,  before  gift  becomes  payable,  forfeiture,  433. 
bankrupt  trustee,  is  "  unfit  to  act,"  365. 

how  far  bankruptcy  of  object  affects  discretionary  power  of  trustees, 
199. 

BASTARD.     See  Illegitimate. 

BENGOUGH'S  WILL : 
reference  to,  98. 

BEQUEST.     See  Legacies. 
this  word,  how  applied,  64. 
specific,  operation  of  the  new  statute  upon,  92. 
and  pecuniary,  distinction  between,  92. 
of  personal  estate  for  payment  of  debts  does  not  affett  the  operation  of 

the  Statute  of  Limitations,  318. 
cum  onere,  as  to  election,  448. 
of  "  money,"  "  ready  money,"  192,  475. 

BERWICK-UPON-TWEED  : 

as  to  Acts  of  Parliament  applying  to,  96. 
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BLANKS  : 

as  to,  in  wills,  11,  12,  22,  23,  37. 

filled  up  in  different  ink  or  handwriting,  37. 

probate  granted  in  blank,  as  to  construction  of  will  by  equity  court,  12. 

BLIND  AND  DEAF : 

persons  born  such,  incapable  of  making  a  will,  70. 

BLIND  TESTATOR  : 

precautions  in  execution  of  will,  14,  16,  70. 

BODY: 

disposal  of,  after  death,  426. 

BONA : 

qiuB  ipso  itsu  consumuntur,  846. 

should  be  given  absolutely,  519. 

BONUS : 

on  shares,  &c.,  325. 

BOOKS : 

pass  under  what  general  description,  238. 

BRITISH  MUSEUM: 
devises  of  lands  to,  831. 

BUILDING  LAND  : 

bequest  of  leasehold,  liability  of  legatee  or  residuary  estate  of  testator, 
under  covenant  to  build,  426. 

BURNING : 

revocation  by,  animo  revocandi,  83,  34,  85. 

CAIRNS'  (LORD)  ACT,  501. 

CALLS : 

on  shares  in  joint  stock  companies,  824. 

CAMBRIDGE  : 

University  of,  gifts  of  lands  to,  325. 

CANADA.     See  Colonies. 

CANCELLATION : 

does  not  now  revoke  unless  executed  and  attested,  33,  85. 

CAPE  OP  GOOD  HOPE.     See  Colonies. 
of  the  execution  of  wills  at,  555—659. 

CATHOLICS: 

as  to  Roman  Catholic  schools  and  charities,  331. 
gifts  for  propagation  of  Roman  Catholic  faith,  332. 
Catholic  Relief  Act,  reference  to,  72. 

CESSER.     See  Alienation. 
of  annuity,  125. 
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CHANCELLOR  OF  THE  EXCHEQUER : 

bequest  to,  for  the  benefit  of  Great  Britain,  held  good,  332. 

CHANCERY  : 

Amendment  Act,  1858,  reference  to,  501. 
Regulation  Act,  1862,  reference  to,  501. 

CHANNEL  ISLES : 

as  to  Acts  of  Parliament  applying  to,  9C. 

CHARGE : 

as  to  revocation  by,  41,  84. 

of  debts  on  real  estate,  548 — 554. 

of  legacies  on  real  estate,  434. 

as  to  multiplication  of  charges,  in  trusts  by  reference,  457. 

CHARITY : 

as  to  legacies  to,  325—338. 

as  to  payment  of  legacies  to,  114,  115. 

equity  will  not  marshal  assets  in  favour  of,  but  testator  can,  114,  115. 

devise  of  interest  in  land  to,  void,  325. 

bequest  of  money  to  be  laid  out  in  land  in  England  for,  void,  328. 
certain  charities  excepted,  331. 
but  not  in  Scotland,  Ireland,  or  the  Colonies,  330. 

no  restriction  on  creation  of  perpetual  trust  of  personalty,  331. 

on  failure  of  objects  the  trust  executed  cy  pres,  332. 

money  may  be  bequeathed  for  the  repair  of  real  estate  already  devoted 
to  charity,  329. 

but  not  to  pay  off  an  incumbrance,  329. 

nor  to  be  invested  on  mortgage,  329. 

Gas-light,  London  Docks,  and  West  India  Dock  and  Railway  Shares, 
may  be  bequeathed  to,  327,  328. 

devise  to,  good  pro  tanto,  in  what  cases,  330^ 

accumulation  in  favour  of,  within  what  limits  restrained,  332. 

devise  to,  by  custom  of  London,  327. 

as  to  failure  of  devise  of  legal  estate  when  the  gift  is  void,  330. 

as  to  land  tax,  330. 

as  to  gifts  to  Dissenters,  Romanists,  Jews,  &c.,  332. 

wide  range  of  objects,  no  objection,  332. 

gifts  for  "establishment"  or  "carrying  on"  of  schools,  or  "endow- 
ment" of  churches  or  schools,  valid,  328. 

CHATTELS  : 

real  and  personal,  meaning  of,  G4. 
"chattels,"  "chattels  and  effects,"  123. 
consumable,  should  be  given  out  and  out,  346,  519. 
effect  of  local  description  applied  to  bequest  of,  239. 
real,  as  to  clause  devesting  and  limiting  anew,  402  -  404. 
creation  of  partial  interests  in,  inconvenient,  519. 
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CHILD-BEAEING  : 

when  power  of,  ceases,  202,  203. 

liberation  of  fund,  in  case  of  woman  of  advanced  age,  203. 

CHILDREN : 

suggestions  in  regard  to  making  provisions  for,  516—519. 
advancement  of,  and  loans  to,  516. 
shares  of,  period  of  vesting,  516. 
gifts  to,  as  a  class,  203 — 208. 

effect  of  expressions  to  extend  or  restrict  the  class,  207. 
child  en  ventre  sa  mere  regarded  as  a  child  in  esse,  208,  297. 
except  as  to  maintenance,  221, 

and  rents  becoming  due  before  birth,  126. 
appointments  to  children  and  issue,  454. 
gift  to  A.  and  his  children,  454. 
interest  on  legacies  to,  221,  222. 

unborn,  scheme  for  postponing  shares  of,  beyond  maJOTity,  303. 
as  to  lapse  of  gifts  to,  56,  57,  88,  173. 

legal  possibility  of,  down  to  death,  202. 

equitable  relief,  in  case  of  woman  of  advanced  age,  203. 

letting  in  children  bom  after  determination  of  prior  life  interest, 
204—206. 
effect  of  events  in  testator's  life,  207. 
as  to  incomplete  exception  from  &  gift  to  class,  208. 
as  many  objects  as  possible  included  in  gift  to,  208. 
legacies  to,  ademption  of,  by  advancements,  371. 
custody  of,  228. 

CHOSE  IN  ACTION  : 

specific  legatee  of,  sues  in  name  of  executor,  4. 
ademption  of  bequest  of,  442, 

CHURCH  LANDS : 

as  to  gifts  for  augmentation  of,  331. 

CLASS : 

gifts  to  a,  as  to  lapse,  57,  88. 

vrith  clauses  of  substitution,  294. 
where  too  remote,  299. 
members  of,  dying  in  testator's  lifetime,  not  objects  of  gift,  294. 
provision  should  be  made  for  disposition  of  their  shares,  295. 
effect  of  revocation  of  a  gift  to  one  member  of,  89,  207. 
maintenance  of,  out  of  a  residuary  personal  estate,  221. 
gifts  to  children  as  a,  203—208. 

gifts  to  "  nieces,"  "  nephews  and  nieces,"  "  cousins,"  "  family,"  147. 
«  servants,"  190. 

CLEAR : 

of  all  deductions,  gift  of  annuity,  157,  211. 
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CODICIL  : 

signification  of  word,  410. 
revocation  by,  of  gift,  413. 

to  one  of  a  class,  89,  207. 
not  forthcoming,  as  to  presumption  of  revocation,  35. 
revocation  of,  by  destruction  of  will,  84. 
as  to  probate  of,  without  the  will,  41,  410. 
effect  of  duly  executed  codicil  upon  prior  informal  documents,  411. 

as  to  identification  of  the  prior  instrument,  412. 
revival  of  will  by,  418. 
mistakes  in,  413,  416. 

disposition  of  prior  instrument  disturbed  no  moi-e  than  necessary,  413. 
confirmation  of  will  by,  414. 
as  to  gifts  by  recital  or  implication,  414. 
as  to  legacies,  cumulative  or  substitutional,  414. 
as  to  whether  gifts  by,  are  subject  to  same  restrictions  as  gifts  by  will, 

415. 
caution  in  preparing,  525. 

COLLECTOR : 

of  debts  and  rents,  executor  may  etnploy,  318. 

COLONIES : 

how  affected  by  the  Wills  Act,  59,  96. 

Mortmain  Act,  830. 

Acts  of  Parliament  in  general,  96. 
COMMON : 

tenancy  in,  179. 

COMPANIES : 

as  to  the  investment  of  trust-funds  in  the  debentures  of  public,  348. 

COMPOUND  DEBTS : 

submit  to  arbitration,  &c.,  executors  may,  112. 

COMPETENCY.     See  Witnesses. 
of  testator,  65 — 72. 
of  attesting  witnesses,  17,  28—30. 

COMPUTATION : 
of  time,  223. 

CONCEALMENT  OF  WILL: 
penalty  for  fra,udulent,  502. 

CONCURRENCE : 

of  trustees  and  tenant  for  life,  in  sale,  286. 

CONDITION : 

not  to  dispute  validity  of  will,  496. 
restraining  marriage,  how  far  lawful,  365 — 359. 
requiring  consent  to  marriage,  void  without  a  bequest  owr,  356. 
except  in  certain  cases,  356. 
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CO'NTHTIOI^— continued. 

distinction  in  reference  to  real  estate,  357. 

how  affected  by  change  of  circumstances  in  the  testator's  lifetime,  358. 

precedent  and  subsequent,  different  effects  of,  395 — 400. 

to  assume  name  and  arms,  394,  400. 

to  reside  on  devised  estate,  894. 

of  a  recurring  nature,  394. 

as  to  time  allowed  for  performance,  395. 

destination  of  property,  if  no  compliance  with,  395. 

attached  to  contingent  gift,  396. 

repugnant  condition,  396. 

precedent,  requiring  co-operation  of  others,  397. 

becoming  impossible  to  be  performed,  395. 

effect  of  gift  over  on  non-performance,  397. 

what  amounts  to  a  gift  over,  399. 

equity  will  relieve  against  forfeiture  upon  breach  of,  when,  398—400. 

strict  compliance  with,  when  required,  400. 

CONFIRMATION: 

of  settlement,  effect  of,  12,  409. 
of  will  by  codicil,  414. 

CONSENT: 

of  husband  to  wife's  will^  143—145. 

marriage  with,  as  to  condition  of,  355. 

trust  for  sale  with,  death  of  one  of  consenting  parties,  235. 

of  tenant  for  life,  to  sale  by  trustees,  286,  390. 

CONSTRUCTION.    See  Words. 
clauses  in  the  Wills  Act,  89. 

apply  only  to  wills  made  after  1837  . .  57,  94. 
uncertainty  of,  under  the  old  law,  89. 
of  words  importing  a  failure  of  issue,  52,  90. 
of  devises  to  trustees,  54,  55,  91. 
what  words  embrace  real  estate,  1 19. 
extent  of  particular  words  of  description.     See  Words. 
the  reference  to  occupancy  not  generally  restrictive,  121. 
nor  words  of  suggestion  or  affirmation,  121. 
what  passes  by  words  referring  to  locality  and  occupancy,  122. 
of  gifts  to  illegitimate  children,  193 — 196. 
reputed  wives,  196. 
children  as  a  class,  203 — 208. 

not  extended  to  illegitimates,  193. 
of  legal  instruments,  punctuation  rejected,  133. 

except  in  wills,  134. 
of  wills,  maxims  applicable,  429. 
as  to  Probate  Court  entering  on  questions  of,  143. 
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CONSUMABLE  STORES: 

life  interest  in,  entitles  legatee  absolutely,  346. 
should  be  given  absolutely,  519. 

CONTENTS : 

of  lost  or  destroyed  will,  evidence  of,  36. 

CONTESTING  WILL: 

condition  against,  496. 

modes  of,  496. 

who  are  capable  of,  497. 

CONTINGENCY : 

with  double  aspect,  gifts  over  upon,  may  be  void  in  one  event  and  good 
in  another,  299. 

CONTINGENT  ESTATE: 
devisable,  4,  5,  73. 

CONTINGENT  INTERESTS : 
devisable,  5,  73. 
of  a  class,  in  a  residuary  bequest,  as  to  maintenance  out  of,  221. 

CONTINGENT  REMAINDERS: 

in  what  cases  no  longer  destructible,  381, 
to  what  extent  still  liable  to  failure,  383. 
equitable,  not  destructible,  384. 
in  copyholds,  384. 
as  to  destruction  of,  463. 

all  remainders  after  contingent  remainder  in  fee  absolute  are  con- 
tingent, 464. 

CONTINGENT  WILL: 

if  contingency  does  not  happen,  ought  not  to  be  proved,  11. 

CONTRACT : 

for  sale  of  estate  specifically  devised,  as  to,  42. 
for  sale,  devise  of  land  subject  to,  458. 
for  purchase  of  land,  devisable  interest,  4. 

CONTRADICTIONS : 

in  wills,  reconciled,  if  possible,  429. 

but  if  impossible,  then  effect  given  to  the  clause  last  in  order,  429. 

CONVERSION : 

trusts  for,  considerations  in  creating,  520. 

do  not  prevent  parties  beneficially  entitled  from  electing  to 
take  the  property  as  land,  521. 
propriety  of  declaration  that  unsold  real  estate  shall  be  transmissible 

as  personalty,  520. 
remarks  on  trusts  for,  246  —  252. 

rules  deduced  from  the  cases,  247,  218. 
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CO  N  VERSION— co»^i/m6'<Z. 

trustees  should  have  power  to  postpone,  236,  252,  289,  468,  520. 

income  of  estate  until  conversion  should  be  disposed  of,  252. 

as  to  quality  of  property  ordered  to  be  converted,  236. 

as  to  failure  of  purposes  of,  236. 

as  to  Bank  Stock  and  leaseholds,  250, 

as  to  partnership  property,  252. 

postponement  of,  trustees'  liability,  468. 

as  to  period  of  conversion  of  shai-es,  &c.,  by  executor,  468,  494. 

CONVEYANCE : 

how  far  a  revocation  of  will,  41,  42,  84, 

COPYHOLDS : 

devisee  or  surrenderee  may  now  devise,  without  admittance,  5,  75, 118, 

287. 
devise  by  unadmitted  surrenderee  confei's  no  legal  estate,  119. 
no  surrender  to  use  of  will  necessary  to  devise  of,  except  in  certain 

cases,  75. 
lord  not  compelled  to  accept  surrender  to  uses  of  appointment  by  deed, 

119. 
pass  under  general  devise,  48,  90,  346. 
are  subject  to  simple  contract  debt^  166. 
such  as  were  before  restrained  by  particular  custom,  now  devisable, 

6,75. 
advantage  of  giving  a  devisee  of,  a  power  of  appointment,  118,  287, 
364,  524. 

and  creating  power  of  sale  instead  of  vesting  the  estate  in  trustees 
for  sale,  118,  287. 
as  to  copyholds  held  on  trust  or  mortgage,  364. 
contingent  remainders  in,  384. 
fine  not  due  until  admittance,  6. 

payable  by  joint-tenants,  6,  418. 

payment  of,  by  tenant  for  life  and  remainderman,  7. 
by  executory  devisee,  7. 
mode  of  ascertaining  improved  value,  7, 
copyholder's  remedies  against  the  lord,  6. 
steward's  fees,  7. 
heriots,  7. 
copyholder  can  lease  only  from  year  to  year,  168. 

lease  for  longer  term  works  forfeiture,  168. 
waste,  unauthorized  by  custom,  works  forfeiture,  168. 
as  to  execution  of  wills  of,  under  old  law,  102,  411. 
as  to  lord's  right  of  seizure  quousque,  118. 
are  within  Locke  King's  Act,  256. 
Dower  Act  does  not  apply  to,  307. 
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COEONER'S  JUEY: 

effect  of  their  verdict  of  "/eZo  de  se,"  71. 

CORPOEATION : 

appointed  executor,  369. 

COSTS : 

of  investment  by  the  Acconntant-General  of  legacy  to  minor,  188. 

of  appointment  of  new  trustee,  367. 

of  disclaiming  trustee,  419. 

of  administration  suit,  out  of  what  fund  payable,  469. 

COUSINS: 

gifts  to,  as  a  class,  147. 

COVENANTS : 

performance  of,  by  intestacy,  243. 

to  build,  repair,  or  pay  fines  for  renewal,  liability  under,  426. 

in  leases,  executor's  liability  to  performance  of,  153. 

CRANWOETH'S  (LOED)  ACT  (28  &  24  Vict.  c.  145). 
§§.  1 — 10,  as  to  powers  of  sale  and  exchange,  390. 

whether  trusts  for  sale  are  within,  391. 
§§.  8,  9,  as  to  renewals  of  leases,  401. 
§§.  11  —  24,  as  to  mortgages  under,  232. 
§.  25,  powers  of  investment,  106. 
§.  26,  powers  of  maintenance  of  infants,  138. 
§§.  27,  28,  power  to  appoint  new  trustees,  129, 

does  not  provide  for  case  of  trustee  going  tc  reside 
abroad,  131. 
§.  29,  trustees'  receipt  clause,  116. 
§.  30,  power  of  executors  to  compound  debts,  112. 

CEEDIBILITY: 

of  witnesses.     See  Witnesses. 

CEEDITOE  : 

of  testator,  may  be  attesting  witness,  SO. 

may  lose  his  claims  on  the  assets  by  delay,  152. 

may  compel  legatees  to  refund,  1 53. 

specialty,  preferred  to  creditor  by  simple  contract,  166. 

by  simple  contract,  entitled  to  a  sale  of  the  estate,  167. 

of  trade  carried  on  by  executors  has  no  claim  against  assets  in  the 

hands  of  legatees,  311. 
as  to  legacy  to,  whether  in  satisfaction  of  his  claim,  321,  519. 
lapse  of,  48. 

CEOPS.     See  EmUemeyits. 

CROSS  REMAINDERS. 

as  to  mode  of  limiting,  178. 
"survivors,"  "others,"  178,  180- 
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CURTESY: 

of  lands  devised  in  fee  simple  for  separate  use,  456. 

CUSTOMARY  ESTATES.     See  Copyholds. 

CY  PRES : 

doctrine  of,  as  to  perpetuity  rule,  302. 

as  applied  to  charitable  trusts,  332. 
in  executory  trusts,  362. 

DAMNOSA  HiEREDITAS  ; 
heir  cannot  disclaim,  420. 
repudiation  of  burdensome  gift,  448. 

DATE: 

will  without,  59. 

mistaken  reference  in  codicil  to  date  of  will,  416. 

DAUGHTERS  : 

married,  shares  of,  should  be  exempted  from  marital  control,  200 — 202, 

517. 
as  to  giving  life  interests  to  husbands  of,  518. 
unmarried,  inalienable  provision  for,  cannot  be  made,  200,  265,  360, 

518. 
marrying  during  minority,  as  to  giving  trustees  powers  of  settling 

shares,  518. 

DAY: 

fractions  of,  not  generally  recognised,  223. 
but  are  in  some  cases,  223. 

DEAF  AND  BLIND  : 

persons  bom  such,  incapable  of  making  a  will,  70. 
cannot  enfeof,  70. 

DEAF  AND  DUMB  : 
testator,  14. 

DEATH : 

of  devisees  or  legatees,  words  providing  for,  referable  to  what  period, 

292—296. 
at  sea,  evidence  of,  293,  506. 

DEBENTURES : 

of  public  companies,  as  to  investments  upon,  348. 

DEBTOR : 

of  testator,  appointed  executor,  effect  of,  425. 
legacy  to,  as  to  release  of  debt,  440,  519. 

DEBTS : 

as  to  limiting  a  term  to  raise  money  for  payment  of,  1 65. 
simple  contract,  freehold  and  copyhold  estates  subject  to,  166. 
provision  by  will  for  payment  of,  still  expedient,  167. 
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D^BTS— continued. 

as  to  sale  or  mortgage  for  payment  of,  under  decree  in  Chancery,  1C6. 

when  satisfied  by  legacies,  240. 

whether  executor  may  pay  debts  barred  by  statute,  317. 

when  barred  by  statute,  not  revived  by  advertisements,  317. 

nor  by  devise  in  trust  for  payment,  317. 
but  under  a  devise  in  trust  for  payment,  the  time  running  out  will  not 

constitute  a  bar,  318. 
effect  of  a  charge  of,  as  to  the  Statute  of  Limitations,  318. 
executor  may  employ  a  collector  of,  318. 

order  in  which  funds  to  be  applied  in  payment  of  testator's,  167. 
where  land  is  subjected  to  payment  of,  it  should  be  ascertained  whether 

it  is  to  form  the  primary  fund,  521. 
mere  charge  of,  upon  realty,  does  not  alter  the  order  in  which  property 

applicable,  434. 
what  words  create  a  charge  of,  648. 
as  to  the  implied  power  of  the  executor  to  sell  under  a  charge  of,  548 — 

554. 
as  to  trusts  for  payment  of,  549. 
general  charge  of,  does  not  give  executor  a  legal  power  to  sell  realty, 

649. 
to  be  paid  by  executor,  gives  the  executor  no  power  over  realty,  551. 
charge  of,  operation  of  Lord  St.  Leonards'  Act,  553. 

should  never  be  created  without  providing  machinery  for 
working  out  the  charge,  521,  523,  554. 
as  to  release  of,  when  legacy  to  debtor,  440,  519. 

DECLAKATION: 
of  legitimacy,  422. 

DEDUCTION : 

gift  of  annuity,  without  deduction,  as  to  legacy  duty,  211. 

income  tax,  157. 
DELUSION: 

wills  impeached  on  ground  of,  66. 

DENIZATION : 
letters  of,  72. 

DEPOSITORY: 

for  custody  of  wills  of  living  persons,  309. 
instructions  to  depositors,  560 — 562. 

DESCRIPTION : 

incorrect,  where  intention  is  apparent,  as  to  bastards,  195. 

reputed  wives,  196. 
DESCRIPTIVE  TERMS: 

recommendation  as  to  the  use  of,  119 — 123,  347. 

DESIRE.     See  Precatory  Words. 

W.  S  S 
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DESTKUCTION  OF  WILL: 

probate  of  copy,  or  substance  of,  36. 
does  not  revive  will  previously  revoked,  40. 
of  one  of  duplicate  wills,  35. 
fraudulent,  penalty  for,  502. 

DEVISABLE: 

what  interests  are,  4. 

DEVISAVIT  VEL  NON : 

grant  of  issue,  500. 

DEVISE : 

this  word,  how  applied,  64, 

general,  enlarged  operation  of,  48,  74,  90. 

passes  leaseholds  and  copyholds,  48,  90,  346. 

mortgage  and  trusts  estates,  unless  the  limitations  are 

inconsistent,  276,  459. 
reversions  and  remainders,  347. 
indefinite,  now  passes  the  fee,  51,  90. 
to  trustees,  passes  the  fee,  when,  54 — 56,  91. 

not  affected  by  Lord  St.  Leonards'  Act,  554. 
specific,  operation  of  the  new  statute  upon,  92. 
lapsed  or  void,  estate  comprised  in,  now  passes  to  residuary  devisee, 

47,  87,  173.     See  Lapse. 
upon  trust  to  pay  debts,  its  effect  as  to  the  Statute  of  Limitations,  318. 
of  trust  estates,  lapse  of,  407. 

repugnant  devises,  reconciled  by  interpretation,  429. 
to  uses,  176. 
of  land  contracted  to  be  sold,  458,  459. 

subject  to  an  option  to  purchase,  340. 
to  testator's  heir,  he  takes  as  purchaser.  111). 

DEVISEE : 

and  heir,  conflicting  claims  of,  under  the  old  law,  170—172. 
under  the  new,  173. 
DISCHAKGES : 

trustees' power  to  give,  115 — 117. 
DISCLAIMER : 

occasions  a  lapse,  217,  419. 

by  trustees,  should  be  procured,  419. 

course  to  be  taken  where  trustee  refuses,  419. 

effect  of,  419. 

how  to  be  made,  418. 

deed  not  essential  to,  419. 
by  parol,  419. 
in  court,  419. 
costs  of  disclaiming  trustee,  419. 
by  married  woman,  420. 
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DISCLAIMER— contimied. 
heir  cannot  disclaim,  420. 

by  devisee  in  trust,  of  trusts  which  his  testator  has  accepted,  420. 
followed  by  agency  for  profit,  regarded  with  suspicion,  417. 

DISCOVERTUKE: 

effect  of,  upon  trusts  for  married  women,  200,  265. 
interests  of  women  during,  unprotected  without  a  clause  of  cesser,  or 
a  gift  over  on  alienation,  265,  350,  471,  518. 

DISCRETIONARY  POWERS : 
in  trustees,  522,  524. 

as  to  the  period  of  sale,  236,  252,  289,  468,  520, 

of  settlement,  361,  518. 

of  adjustment  of  equities  between  life-tenant  and  remainderman, 

290. 
of  distribution  of  specific  chattels,  233. 

DISPOSITION  BY  WILL : 
extent  of  power  of,  3,  62,  73. 

DISPUTING  WILL.    See  Contesting  Will. 

DISSENTERS  : 

chapels,  schools,  gifts  to,  331. 

DISTANCES : 

as  to  mode  of  measuring,  319. 

DISTRIBUTION : 

as  to  substituted  issue  surviving  period  of,  1 80. 

statute  of,  as  to  provision  in  lieu  of  widow's  share  under,  307. 

gifts  to  next  of  kin,  336. 
of  specific  chattels,  executor's  discretion,  233. 

DISTRIBUTIVE  SHARE: 

no  satisfaction  of  covenant  to  leave  an  annuity,  243. 

DIVIDENDS  : 

on  shares,  declared  before  death  of  tenant  for  life,  belong  to  his  estate, 

324. 
in  respect  of  profits  made  in  testator's  lifetime,  324. 

DIVORCE : 

a  mensd  et  thoro,  wife's  claim  to  distributive  share  of  personalty,  307. 

DIVORCE  ACT  : 

as  to  custody  of  children,  228. 

DOCKS : 

Jjondon  and  West  India  Dock  shares  may  be  given  to  a  charity,  327. 

SS2 
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DOMICILE  : 

of  origin,  531. 

by  operation  of  law,  531 — 534. 
of  married  woman,  531. 
of  minor,  532. 
of  lunatic,  533. 
of  servant,  533. 

of  public,  military  or  naval  officer,  53.3,  534. 
of  prisoner,  exile  or  fugitive,  534. 
of  choice,  535. 
as  to  evidence  of,  536. 

Wills  Act  applies  only  to  persons  having  English  domicile,  4,  537. 
effect  of,  as  to  legacy  duty,  543. 

succession  duty,  544. 
probate  duty,  544. 
every  person  domiciled  somewhere,  531. 
and  for  purposes  of  succession  can  have  but  one,  545. 
validity  of  marriage,  how  affected  by,  546. 
effect  of  change  of,  on  will,  536,  539. 
as  to  will  in  execution  of  power,  537,  545. 
effect  given  to  testator's  description  of  himself  in  will,  as  regards  his 

domicile,  421. 
law  of,  determines  the  disposition  of  personal  estate,  531,  536. 

as  to  leaseholds  for  years  in  England,  545. 
operation  of  24  &  25  Vict.  cc.  114,  131,  considered,  538—543. 

will  admitted  to  probate,  independently  of  testator's  domicile, 
when,  538. 
not  revoked  by  change  of  domicile,  538. 
when  these  Acts  apply,  539,  541. 
object  of  the  Acts,  540. 

different  modes  of  accomplishment  of,  540. 
as  to  concurrent  operation  of  the  Acts,  541. 
conflicting  operation,  542. 

DONATIO  MORTIS  CAUSA  : 
Wills  Act  does  not  apply  to,  96. 

DOWEE: 

as  to  provision  in  lieu  of,  276,  307. 
remarks  on  clause  excluding,  306. 

in  case  of  marriage  subsequent  to  1st  January,  1834,  provision  for  wife 
out  of  real  estate  will  exclude  her  from  dower  thereout,  306. 
but  not  a  provision  out  of  personalty  or  other  real  estate,  unless 
accompanied  by  an  express  declaration,  306. 
testator  may  annul  his  widow's  claim  to,  without  substituting  any 

benefit,  306. 
distinction  between  legal  and  equitable  interests  as  to,  abolished,  307. 
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BOWER— contimied. 

Dower  Act  does  not  apply  to  copyholds,  307. 

but  does  apply  to  gavelkind  lands,  307. 
of  alien  married  to  Englishman,  307. 
as  to  forfeiture  of,  by  reason  of  adultery,  308. 

DKUNKENNESS: 

testamentary  incapacity  arising  from,  70. 

DUPLICATE  WILLS: 
reference  to  cases  on,  35. 

DURESS : 

will  procured  by,  invalid,  70. 

DURHAM: 

as  to  gifts  of  lands  to  University  of,  325. 

DUTY: 

probate  and  administration,  544,  563.     See  Probate  Duty. 
legacy,  188,  196,  211,  519,  524,  543,  567.     See  Legacy  Duty. 
succession,  64,  567,  570—580.     See  Suecession  Duty. 

DYING : 

without  issue,  52,  90. 

EAST  INDIA : 

Wills  Act  adopted  in,  59. 

EAST  INDIA  COMPANY'S  SERVICE : 

soldiers  in,  within  sect.  11  of  Wills  Act,  26. 

EAST  INDIA  STOCK.    See  Stock. 

destination  of  dividends  on  death  of  legatee  for  life,  126. 

as  to  payment  of  dividends  upon,  to  legatee  for  life,  248 — 251. 

gift  to  charity  of,  valid,  327. 

EDUCATION : 

of  children,  gift  to  widow  for,  315. 

*'  EFFECTS,"  119,  123.    See  Words, 

EJECTMENT : 

action  of,  to  test  validity  of  will,  499. 

"ELDEST  SON:" 

where  words  of  limitation,  188. 

ELECTION : 

to  take  all  gifts  or  none,  448. 

under  the  will  or  against  it,  496,  516. 

as  realty,  land  devised  upon  trust  for  sale,  521. 

can  be  made  only  by  persons  absolutely  and  inde- 
feasibly  entitled,  521. 
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EMANCIPATION : 
of  minor,  532. 

EMBLEMENTS: 

to  whom  they  belong,  372. 

what  they  comprise,  373. 

bequest  of  farming  stock  carries,  373. 

not  pure  personalty,  produce  of  sale  an  invalid  gift  to  charity,  326. 

EN  VENTRE  SA  MERE: 
gift  to  bastard,  195,  196. 
as  to  interest  on  legacy  to  child,  221. 
child,  regarded  as  in  esse,  208,  297. 

father  may  appoint  guardian  of,  527. 
as  to  rents  accruing  due  before  birth,  126. 

ENJOYMENT  IN  SPECIE: 
by  legatee  for  life,  248—251. 

ENTAIL.    See  Estate  Tail. 

attempt  to  entail  personalty,  effect  of,  385. 
what  may  be  the  subject  of,  73. 
direction  to,  mode  of  carrying  out,  362. 

ENTREATY.     See  Precatory  Words. 

ENTRY : 

right  of,  devisable,  5,  73. 

in  cash-book,  unattested,  of  advances,  372. 

EQUITABLE  PROPERTY: 

vests  in  new  trustees  by  force  of  their  appointment,  216. 

ERASURES : 

should  be  attested,  36 — 39. 

the  original  words  "  apparent,"  38. 

ESCHEAT  : 

as  to  execution  of  will,  to  exclude  lord's  title  for  want  of  heirs,  4. 

"ESTATE,"  119.     See  Construction,  Words. 

ESTATE  PUR  AUTRE  VIE: 
devisable,  5,  75. 

who  entitled,  when  special  occupant  never  comes  into  existence,  8. 
as  to  devise  of,  by  qitasi  tenant  in  tail,  75. 

ESTATE  TAIL.     See  Entail,  Lapse,  Tenant  in  Tail. 
not  devisable,  73. 

alteration  in  doctrine  of  lapse  as  to  devises  of,  56,  87. 
quasi  estate  in  leaseholds  for  lives,  73. 
as  to,  in  copyholds,  74. 
executory  devise  after,  good,  299. 
as  to  protectors,  457,  458. 
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ET  C^TEEA: 

force  of,  in  a  bequest,  192. 

ETON: 

as  to  gifts  of  lands  to  college  of,  325. 

EVIDENCE : 

as  to  admission  of  extrinsic,  12,  37,  38,  40,  41,  45,  320  -322,  412, 

415,  428. 
secondary,  of  contents  of  lost  or  destroyed  will,  36. 
of  amount  of  advances  by  testator  to  his  children,  372. 
of  release  of  debt,  where  legacy  to  debtor,  440. 
perpetuation  of,  422. 
of  execution  of  will,  13 — 21,  36 — 39. 
of  experts,  38, 
of  survivorship,  506. 
of  death  at  sea,  507. 
Acts,  Wills  Act  exempted  from,  30. 

EXCEPTION : 

in  bequest,  where  it  enlarges  construction,  123. 
uncertain,  effect  of,  123. 
in  residuary  bequest,  125. 

EXCHANGE.    See  Sale. 

as  to  statutory  power  of,  390. 

money  received  for  equality  of,  to  be  laid  out  in  other  lands,  390. 

or  in  payment  of  incumbrances,  390. 
money  required  for  equality  of,  may  be  raised  by  mortgage,  390. 
consent  of  tenant  for  life,  &c.  required,  390. 

whether  a  trust  for  sale  and  exchange  is  within  Lord  Cranworth'a 
Act,  391. 

EXCLUSIVE  POWEKS.    See  Powers. 

EXECUTION : 

of  a  will,  9—24,  77—83,  101,  102. 

as  to  whether  in  a  certain  case  three  witnesses  may  not  be 
necessary,  4. 
evidence  of,  14—20,  36—39. 

of  a  codicil,  as  to  revival  of  will  informally  executed,  411. 
of  a  will  of  personalty  or  copyholds,  under  old  law,  102,  411. 
of  testamentary  powers,  formalities  of,  333. 
of  Cape  of  Good  Hope  wills,  555. 

EXECUTOR : 

a  competent  witness  to  will,  30. 

as  to  legacies  to,  190,  522. 

when  he  should  pay  legacies,  152. 

how  to  dispose  of  legacies  to  infants,  188. 

transfer  of  stock  by,  191, 


632  INDEX  TO  THE  NOTES. 

EXECUTOn— continued. 

commits  devastavit  by  paying  legatee  before  creditor,  152. 

liability  of,  to  perform  covenants  in  leases,  153. 

should  require  what  security  from  legatees  against  future  claims,  152. 

may  claim  reimbursement  from  legatees,  153. 

should  retain  assets  a  reasonable  time,  152. 

executors  or  administrators  now  not  entitled  to  residue  for  their  own 

benefit,  184. 
gifts  to  "  executors  or  administrators"  how  construed,  183 — 186. 
when  construed  to  mean  next  of  kin,  184. 
when  words  of  limitation,  186. 
not  justified  in  carrying  on  testator's  trade  without  authority,  311. 
liable  to  loss  and  not  entitled  to  gain  consequent  on  doing  so,  311. 
if  desirous  to  do  so,  should  file  a  bill  in  equity,  312. 
trading,  personally  liable  to  third  persons,  312. 

will  should  provide  against  executor's  declining,  and  authorize 

him  to  relinquish  trade,  312. 
may  employ  what  quantum  of  capital,  312. 
must  carry  on  trade  gratuitously,  but  may  employ  a  third 
person  with  a  salary,  313. 
may  compound  debts,  submit  to  arbitration,  &c.,  112. 
whether  authorized  to  pay  debts  barred  by  statute,  317. 
may  employ  a  collector  of  debts  or  rents,  318. 
how  relieved  from  responsibility,  154,  189. 
paying  legacy  on  mistaken  construction  of  will,  154. 
as  to  payments  to,  under  probate  afterwards  revoked,  308. 
every  new  trustee  may  be  made  an,  368. 
substitutional  appointment  of,  in  case  of  death,  369. 
conditional,  alternative,  or  substituted  appointment  of,  369. 
power  of  appointing  new  executors,  369. 
renunciation,  by  executor  of  executor,  369. 

retractation  of,  369. 
appointment  of  a  firm,  or  corporation,  369. 
probate  by  any  one,  sufficient,  370. 

as  to  solicitor-executor  charging  for  professional  services,  319. 
who  is  also  trustee,  revocation  of  one  office,  not  necessarily  of  the  other, 
416. 
by  accepting  executorship,  accepts  trusts  of  per- 
sonalty, 417. 
power  of  sale  of  realty,  can  be  exercised  by  executor  though  he  re- 
nounces, 418. 
as  to  appointment  of,  423. 
nomination  of  second  set,  not  a  revocation  of  appointment  of  former 

set,  423. 
appointment  for  life  only,  without  power  of  transmitting  the  office, 

423. 
debtor  of  testator  appointed,  effect  of,  425. 
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EXECUTOR— contimied. 

special  appointment  of,  reason  for,  425. 

as  to  an  implied  power  of  sale  of  realty  under  a  charge  of  debts,  548. 

direction  that  debts  be  paid  by,  confers  no  power  over  realty,  548. 

as  to  conyersion  of  shares  in  companies,  &c,  by,  468. 

specific  legatee  of  chose  in  action  sues  in  name  of,  4. 

"EXECUTORS  AND  ADMINISTRATORS": 

gifts  to,  183—186. 

when  construed  "  next  of  kin,"  184. 

when  words  of  limitation,  186, 

EXECUTORY  INTERESTS : 
devisable,  73. 

EXECUTORY  LIMITATIONS  : 

after  estate  tail,  not  void  for  remoteness,  299. 

EXECUTORY  TRUSTS : 
for  settling  realty,  362. 

EXONERATION  : 

of  devised  estates  in  mortgage,  254 — 258. 
Locke  King's  Act,  255. 

cases  on,  255 — 258. 

does  not  apply  to  leaseholds  for  years,  256. 

copyholds  within  the  Act,  256. 

equitable  mortgage  within  the  Act,  256. 

Amendment  Act,  255,  258. 

applies  only  to  testators,  460. 

EXPENSES  : 

testamentary,  include  what,  469. 

EXPERTS: 

as  to  evidence  of,  38. 

EXTRINSIC  EVIDENCE: 

as  to  admission  of,  to  affect  wills,  12,  37,  38,  40,  41,  45,  320—322. 
to  identify  prior  wills  or  documents,  412. 
to  show  whether  legacies  are  cumulative  or  substi- 

tional,  415. 
when  several  claimants  of  gift,  428. 
as  to  amount  of  advances,  372. 
as  to  testator's  intention  to  release  debt  of  legatee,  440. 

FAC  SIMILE: 
probate  in,  37. 

FAILURE  OF  ISSUE : 

words  importing,  how  to  be  construed,  52,  90. 
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"FAMILY."    See  Words. 
construction  of,  147,  188. 

FARMING  STOCK: 

bequest  of,  what  it  carries,  373. 

not  goods  qucB  ipso  usu  consumuntwr,  346. 

FEE: 

now  passes  without  words  of  limitation,  51,  90. 
passes  by  devise  to  trustees  when,  54 — 56,  91. 

FELON: 

cannot  dispose  of  personal  estate  by  will,  71. 

queer e  as  to  real  estate,  71. 
de  se,  disability  of,  confined  to  personal  estate,  71. 

executor,  entitled  to  probate,  71. 

his  freeholds  of  inheritance  do  not  escheat,  71. 

FEME  COVERTE.    See  Slurried  Woman. 

FEME  SOLE  : 

cannot  be  the  object  of  an  inalienable  trust,  200,  265. 

FEUDAL  LAW : 

reference  to,  61,  73. 
seisin  under  the,  73. 

FINE.    See  Copylwld. 

FIRM: 

appointed  executors,  individual  members  entitled  to  probate,  369. 

•'  FIRST  MALE  HEIR"  : 

construction  of  devise  to,  188. 

FIXTURES  : 

whether  included  in  bequest  of  household  furniture,  239. 

FOREIGN  DOMICILE.     See  Domicile. 
probate  in  cases  of,  142,  538,  544. 

FOREIGN  LANGUAGE  : 
will  in,  10. 

FORFEITURE     See  Condition. 
of  copyholds,  168. 
on  bankruptcy  or  insolvency,  433. 

FORGED  WILL: 

title  under,  of  purchaser  for  value  without  notice,  502. 

FORM : 

unimportant,  if  testamentary  intent  can  be  gathered,  10. 

FRACTIONS : 

of  day,  recognized  in  some  cases,  but  not  usually,  223. 
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FRANCE : 

power  of  testamentary  disposition  in,  63. 

as  to  wills  of  persons  domiciled  in,  536,  et  sec[. 

FRAUD : 

impeachment  of  will  on  ground  of,  69. 

legacy  void  on  ground  of,  197. 

probate  not  granted  of  a  clause  introduced  by,  1 1 . 

fraudulent  concealment  or  destruction  of  will,  penalty  for,  502. 

FREEHOLD  ESTATES."    See  Belts. 
subject  to  simple  contract  debts,  166. 

FUNDS.    ^QQStoch. 

Act  to  amend  law  of  testamentary  disposition  of  property  in,  191, 

as  to  bequests  of  stock,  192. 

foreign  funds,  192. 

as  to  investment  in,  of  legacies  to  minors,  188. 

FURNITURE : 

what  it  comprises,  238. 

GAS  COMPANY'S  SHARES  : 

may  be  bequeathed  to  a  charity,  327. 

GAVELKIND  LANDS  : 

Dower  Act  applies  to,  307. 

GENERAL  DEVISE.     See  Real  Estate. 
operation  of,  48,  74,  90. 

did  not  pass  leaseholds,  but  now  secus,  48,  90,  346. 
extends  to  copyholds,  48,  90,  346. 
when  it  carries  trust  and  mortgage  estates,  276. 
when  reversions  and  remainders  pass  by,  347,  463. 

GENERAL  GIFT  : 

efEect  of,  upon  ownerships  and  powers,  48,  76,  90. 

GESTATION : 

period  of,  allowed  in  the  rule  against  perpetuities  only  where  it  exists, 

297. 
double  period  of,  allowable,  297. 

"  GOODS,"  123.     See  Words. 

GOODWILL  : 

of  business,  442. 

GRANDCHILDREN  : 

gift  to,  when  too  remote,  300. 

GRENADA.     See  Colonies. 
GROWING  CROPS.    See  Emblements. 
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GUARDIANS  : 

as  to  appointment  of,  227,  527. 

as  to  the  oflBce  and  power  of  testamentary,  227. 

mother  cannot  appoint,  227. 

of  illegitimate  children,  227. 

testamentary  appointment  of,  how  proved,  227. 

as  to  right  of,  to  change  domicile  of  ward,  532. 

payment  to,  of  legacy  to  infant,  519. 

management  of  infant's  estate  by,  527. 

HEIR: 

now  takes  as  purchaser,  under  ancestor's  devise,  119. 
cannot  disclaim,  420. 

HEIRLOOMS  : 

as  to  vesting  of,  402—404. 

gift  over  on  death  of  tenant  in  tail  "  by  purchase,"  404. 
under  twenty-one,  "  without  leaving  issue  in  tail,"  404. 

«  HEIRS- AT-LAW,  SHARE  AND  SHARE  ALIKE  :" 

construction  of  bequest  to,  187. 

HOLY  ORDERS : 

gifts  to  unborn  persons  taking,  300. 

HOTCHPOT,  472. 

HOUSEHOLD  FURNITURE : 

what  it  comprises,  238. 

HOUSEHOLD  GOODS : 

construction  of  term,  123,  238. 

consumable,  should  be  given  absolutely,  346,  519. 

HUDSON'S  BAY.    See  Colonies. 

IDIOCY: 

testamentary  incapacity  from,  66. 

ILLEGITIMATE  : 

construction  of  gifts  to,  193 — 196. 

gift  to  future  bastard  void,  195. 

rate  of  legacy  duty  on  gifts  to,  196. 

doctrine  of  maintenance  as  applicable  to,  222. 

caution  respecting  gifts  to,  519. 

ILLUSORY  APPOINTMENTS  : 

now  valid  in  equity,  as  well  as  at  law,  447. 

IMPLICATION : 

legatee  entitled  by,  414. 

incidents  to  gift  not  necessarily  extended  by,  to  other  gifts  connected 
with  the  former,  e.  g.  accruer,  261. 


INDEX  TO  THE  NOTES.  637 

IMPKOVED  VALUE: 

mode  of  ascertaining,  of  copyholds,  7. 

IMPROVIDENT  LEGATEE: 

plan  of  providing  for,  199. 

"  IN  OR  NEAR."    See  Words. 

INCAPACITY: 

to  make  a  will,  65 — 72, 

INCOME.     See  Accumulation,  Intermediate  Income. 

of  infants'  property,  may  be  applied  for  maintenance,  when,  138. 

where  the  vesting  is  postponed,  should  be  disposed  of,  522. 

as  to  a  claim  upon,  after  majority,  315. 

during  widowhood,  and  to  maintain  children,  315. 

of  estate  directed  to  be  sold,  until  sale,  will  belong  to  whom,  246. 

gift  of,  generally,  carries  the  corpus  of  fund,  52. 

INCOME  TAX: 

not  included  in  gift  of  annuity  "  free  from  taxes,"  157. 
what  words  sufficient  to  include,  157. 

INCONSISTENCY.    See  Repugnancy. 

in  testamentary  instruments,  reconciled  if  possible,  429. 

INCORPORATION: 

of  documents  with  will,  12,  13. 

as  to  probate  of  incorporated  documents,  13. 

INCUMBRANCES: 

suggestion  as  to  devise  of  property  subject  to,  521. 
as  to  exoneration  of  mortgaged  lands  devised,  254. 

INDEFINITE  DEVISE: 
passes  the  fee,  51,  90. 

INDIA.    See  Colonies,  East  India,  Investment. 

INDEMNITY: 

to  be  required  by  executor  from  legatees,  152. 
effect  of  usual  clauses  of,  to  trustees,  113,  342. 
clauses  deemed  to  be  contained  in  every  instrument  creating  trust, 

113. 
usual  clause  does  not  exonerate  a  trustee  from  consequences  of  breach 

of  trust,  342. 
special  clauses  of,  where  expedient,  217,  342. 

INFANTS: 

incapable  of  making  a  will,  9,  65. 

maintenance  of,  138,  221,  517. 

as  to  father's  obligation  to  maintain,  139. 

as  to  payment  of  legacies  to,  188,  519. 

stock  standing  in  name  of,  jointly  with  others,  191. 
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INFANTS— continued. 

as  to  conveyance  of  legal  estate  by,  under  a  decree  for  sale  for  payment 

of  debts,  166. 
en  ventre  sa  mere  considered  as  an  existing  object,  208,  297. 
advancement  of,  230,  371,  516. 
emancipation  of,  532. 

INFLUENCE,  UNDUE: 

as  to  setting  aside  a  will,  68. 

will  procured  by  benefited  party,  suspicious,  69. 

guardian  and  ward,  69. 

INSANITY. 

incapacity  from,  66. 

INSOLVENCY.     See  BanTiruptaj. 

INSTEUCTIONS: 

for  wills,  suggestions  to  persons  taking,  513 — 525. 
from  whom  to  be  taken,  514. 
should  now  be  executed  and  attested,  102. 

INTENT  : 

the  words  "  to  the  intent"  create  a  legal  rent-charge,  378. 

INTENTION : 

of  testator,  to  be  gathered  from  will  as  a  whole,  94,  475. 

INTEREST : 

upon  specific  and  pecuniary  legacies,  219. 
of  legacy  charged  on  real  estate,  220. 
on  legacies  to  children,  221. 

on  legacy  to  child  en  ventre  sa  mere  payable  from  its  birth,  221. 
to  illegitimate,  222. 

INTERLINEATION : 

must  now  be  executed  and  attested,  36 — 39,  85. 
admitted  to  probate  on  evidence  of  parol  declarations  of  testator  made 
before  date  of  will,  37. 

INTERMEDIATE  INCOME : 

of  residuary  contingent  gift  of  personalty,  or  personalty  and  realty 

blended,  126. 
of  specific  gift,  vesting  deferred,  126. 
of  realty  subject  to  executory  devise,  126. 
of  real  estate,  when  infant's  interest  is  contingent,  221. 

when  option  to  purchase  exercised  after  death  of  owner, 

340. 
accruing  before  birth  of  posthumous  heir,  126. 
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INTESTACY: 

as  to  satisfaction  by,  243. 

as  to  provision  in  lieu  of  widow's  share  under  statute  of  distribution, 

307. 
impolicy  of,  from  a  pecuniary  point  of  view,  564. 

INTIMIDATION.    See  Duress,  Undue  Influence. 

INVENTOKY: 

required  from  legatee  for  life  of  chattels,  234. 
security  not  now  required,  234. 

INVESTMENT  : 

on  real  securities,  348. 

by  trustees,  what  are  authorized,  103—108. 

policy  of  wide  discretion  as  to,  349. 

as  to  trustee's  power  to  vary,  106,  224. 

IRELAND  : 

Wills  Act  extends  to,  96. 

not  affected  by  Mortmain  Act,  330. 

as  to  Lynch's  Act,  104. 

trustees  may  lend  money  on  real  securities  in,  when,  104, 

how  afPected  by  Thellusson  Act,  354. 

as  to  Acts  of  Parliament  applying  to,  96. 

ISLE  OF  MAN  : 

as  to  Acts  of  Parliament  applying  to,  96. 

ISSUE  : 

doctrine  of  lapse  as  to  devises  and  bequests  to,  56,  88,  292. 
whether  sect.  33  of  AVills  Act  applies  to  an  appointment,  56. 
words  importing  a  failure  of,  how  to  be  construed,  52,  90. 
legal  possibility  of,  down  to  death,  202. 

equitable  relief  in  case  of  woman  of  advanced  age,  203. 
as  to  male  dying  during  minority,  and  leaving,  315. 
whether  substituted  issue  must,  like  their  parents,  outlive  a  period  of 

distribution,  180. 
appointments  to  children  and  issue,  454. 
gifts  to  A.  and  his  issue,  454. 

JAMAICA.     See  Colonies. 

JEWS: 

in  what  cases  on  same  footing  as  Protestant  dissenters,  331. 

JOINT  STOCK  COMPANY  : 
calls  on  shares  in,  324. 
gift  to  charity  of  shares  in,  when  valid,  327. 
testator's  liability  in  respect  of,  matter  for  inquiry  by  trastees,  523. 
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JOINT  TENANT : 

as  such,  cannot  devise,  but  his  will  may  now  operate  after  severance  or 

survivorship,  74. 
as  to  joint  tenancy,  179. 
taking  by  survivorship,  pays  succession  duty,  571. 

JOINT  WILLS  : 

not  recognized  as  wills,  145,  506. 

but  may  be  upheld  in  equity  as  contracts,  506. 

JUDGMENT : 

signed  on  day  of,  but  subsequently  to,  death  of  creditor,  223. 

KING'S  ACT  (17  &  18  Vict.  c.  113): 

as  to  exoneration  of  devised  estate  in  mortgage,  254 — 258. 
as  to  negativing  the  operation  of,  505. 

"  LANDS,"  120.    See  Words. 

LAND  TAX  EEDEMPTION  ACT  : 
as  to  charity  lands,  330. 

LAPSE  : 

what,  under  the  old  law,  86. 

how  altered  by  the  new,  in  regard  to  gifts  to  children  or  issue  of  tes- 
tator, 56,  87,  512. 
doctrine  of,  as  to  gifts  to  classes,  58,  88. 
gift  to  class,  substitution,  294. 
legacies  payable  out  of  personal  estate,  170. 

rules  as  to  lapse  of  legacies  charged  on  land,  under  old  law,  170 — 172. 
new  law  as  to  gifts  of  land  lapsing  or  failing,  47, 172. 

illustration  of,  173. 

cases  not  within,  173. 
by  death  or  disclaimer  of  trustees,  217. 
of  devises  of  trust  estates,  407. 
should  be  provided  against,  292. 

words  providing  for  death  of  objects,  to  what  periods  referable,  293. 
as  to  legacies  to  creditors,  48. 
of  estates  tail,  56,  87. 

LAST  WILL : 

formal  expression,  not  revocatory,  32,  64,  267. 
discovered  after  prior  will  acted  on,  502. 

LEASEHOLDS : 

testamentary  disposition  of,  regulated  by  the  lex  domicilii,  545. 

for  lives  or  years,  result  of  attempt  to  entail,  73. 

for  years,  termed  "  chattels  real,"  64. 

for  lives  of  others,  termed  estates  "  piir  anire  vie,"  75. 

suggestions  as  to  bequest  of,  169. 
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LEASEHOLDS-cowimwe^Z. 

when  they  pass  under  general  devise,  48,  90,  346. 

as  to  conversion  of,  250. 

succession  duty  on,  64,  571. 

covenants  in  lease,  executor's  liability  under,  153. 

as  to  burthen  of,  425,  426. 
as  to  reference  to  the  lease  in  the  devise,  169. 
trustees  of  renewable,  may  renew,  401. 

and  raise  money  for  renewal  by  mortgage,  402. 
LEGACIES: 

the  word,  to  what  applied,  64. 

to  be  paid  in  twelve  months  from  testator's  death,  152. 

executor  may  pay  them  sooner,  152. 
to  children,  when  satisfied  by  advancement,  371. 
gifts  of,  to  executors,  caution  in  framing,  190. 
suggestion  as  to  taking  security  from  legatees  to  refund,  152. 
legatees'  liability  to  refund,  153. 

security  from  conditional  legatee  not  now  required,  234. 
as  to  limiting  a  term  to  raise  money  for  payment  of,  165. 
to  charities,  114. 

interest  on,  from  what  time,  219—222. 
contingent  legacy,  219. 
in  satisfaction  of  a  debt,  220. 
it  should  be  shown  if  intended   to  carry  interest   from 

testator's  death,  219. 
payable  out  of  land  not  subjected  to  debts,  carry  interest 

from  testator's  death,  220. 
to  illegitimate  children,  222. 
to  creditors,  48,  321,  519. 

desirability  of  express  direction  as  to  vesting,  235. 
revival  of  adeemed,  372. 
cumulative  or  substitutional,  414. 
to  a  class,  203,  523. 
small  in  amount,  direction  to  pay  to  parent  or  guardian  of  infant 

legatee,  519. 
to  infants,  how  to  be  dealt  with,  188. 

interest  on,  221. 
charge  of,  on  real  estate,  effect  of,  434. 
charged  on  real,  estate,  as  to  Statute  of  Limitations,  221. 
when  a  satisfaction  of  debts,  240. 

of  servants'  wages,  242. 
of  portions,  242. 
to  children  by  parent  or  person  in  loco  parentis  satisfied  by  advance- 
ments subsequent  to  the  will,  371. 
given  by  codicil,  caution  as  to,  414. 

whether  additional  are  subject  to  conditions  attached  to  original 
legacy,  415. 
W.  T  T 
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LEGACY  DUTY : 
table  of,  567. 
on  gifts  to  infants,  188. 

to  illegitimate  children,  li)6,  519. 
money  appropriated  for  payment  of,  not  liable  to  duty,  211,  524. 
on  incumbrances  kept  on  foot,  568. 
liability  to,  depends  upon  the  domicile  of  testator,  543. 
what  expressions  exempt  a  legacy  or  annuity  from,  211, 
on  purchase-money,  when  option  to  purchase  exercised,  340,  570. 

forgiveness  of  debt,  567. 

legacies  in  satisfaction  of  debts,  567. 

charitable  legacies,  567, 

rent-charge  or  money  charged  on  real  estate,  568, 

appointed  fund,  568,  569, 

personalty  to  be  applied  in  purchase  of  realty,  570. 

proceeds  of  sale  of  realty,  570, 
none,  on  legacies  to  wife,  573. 

husband  or  wife  of  legatee  entitled  to  take  advantage  of  nearer  rela- 
tionship of  the  other  to  the  testator,  573. 

"LEGAL  PERSONAL  REPRESENTATIVES": 

gifts  to,  183. 

LEGATEES: 

liability  of,  to  refund,  153, 

for  life  of  chattels,  when  security  can  be  required  from  them,  234, 

of  pecuniary  legacy  liable  to  be  defeated  by  subsequent  contingency, 

no  security  can  be  required  from,  234, 
for  life,  when  entitled  in  specie,  248, 

LEGITIMACY: 

Declaration  Act,  422. 

LEX  DOMICILII.     See  Domicile. 

LEX  LOCI: 

testamentary  disposition  of,  and  succession  to,  real  pi'operty  governed 
by,  531,  545,  546. 

LIFE: 

legatee  for,  when  entitled  in  specie,  248. 

of  chattels,  security  not  now  demanded,  234, 
but  an  inventory,  234, 
interest  in  consumable  stores  entitles  legatee  absolutely,  346, 
executor  appointed  for,  without  power  of  transmitting  the  office,  423. 

LIMITATION,  WORDS  OF: 

when  fee-simple  passes  without,  51,  90. 

fee  to  A.,  his  heirs  and  assigns,  in  trust  for  B.,  91. 
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LIMITATIONS,  STATUTE  OF : 

as  to  interest  on  legacy,  221. 
arrears  of  annuity,  155. 
executor  paying  debts  barred  by,  317. 
effect  of  advertisements  in  reviving  debts,  317. 
devise  upon  trust  to  pay  debts,  317. 
bequest  of  personalty,  318. 

LIVE  STOCK: 

creation  of  partial  interest  in,  inconvenient,  519. 

LIVING  PERSONS : 

depository  for  wills  of,  309,  560. 

LOANS : 

to  children,  as  to  whether  they  are  to  be  deducted  from  their  share 
under  will,  616. 

LOCALITY : 

words  of,  applied  to  gifts,  121,  123,  239. 

LOCKE  KING'S  ACT  (17  &  18  Vict.  c.  113).     See  Exoneration. 
as  to  exoneration  of  devised  estate  in  mortgage,  254,  460. 
as  to  negativing  the  operation  of,  505. 

LUCID  INTERVALS  : 

testamentary  act  during,  67,  70. 

LUNACY: 

incapacity  arising  from,  66. 

LYNCH'S  ACT  (4  &  5  Will.  4,  c.  29): 

as  to  loans  on  real  security  in  Ireland,  104. 

MAINTENANCE : 

of  infants,  provision  should  be  made  for,  517. 

trustees  may  apply  income  for,  when,  138. 
infant  legatees  entitled  to  interest  of  legacies  for,  221, 
of  posthumous  child,  interest  for,  221. 
express  direction  to  accumulate  will  not  exclude  them,  221. 

nor  partial  provision  for,  221, 
express  allowance  for,  may  be  increased,  in  what  cases,  221. 
doctrine  of,  not  extended  to  adults,  222. 
out  of  a  residuary  personal  estate,  221. 
as  to  its  ceasing  on  marriage,  222, 
as  to  claim  on  income  after  majority,  315, 
as  to  insertion  in  wills  of  power  of,  473, 

MAJORITY: 

as  to  a  claim  upon  income  after  attaining,  315, 

as  to  postponement  of  vesting  beyond,  303, 

as  to  shares  of  sons  vesting  at  21,  or  marriage,  315. 

T  T  2 
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MANAGEES: 

as  to  appointment  of,  522. 

MARINERS  AND  SEAMEN: 
wills  of,  made  at  sea,  25,  77. 
as  to  execution  of  wills  of,  26—28,  77,  528. 

MARK.     See  Signature. 

a  suflSeient  signature  to  will,  14,  78. 

MARRIAGE : 

as  to  maintenance  ceasing  on,  222. 

revocation  of  will  by,  30,  84,  175. 

with  deceased  wife's  sister,  31. 

gift  until  marriage,  valid,  356. 

as  to  conditions  in  restraint  of,  355—359. 

marriage  with  consent,  gift  over,  356. 

cases  where  condition  valid  without  gift  over,  356. 

as  to  real  estate,  357. 

effect  of  circumstances  in  testator's  lifetime,  358. 

declaration  of  validity  of,  422. 

as  to  share  of  sons  vesting  on  marriage  during  minority,  315. 

validity  of,  how  affected  by  domicile' of  contractors,  546. 

MAREIED  DAUGHTERS.     See  Daughters. 

MARRIED  WOMAN: 

incapable  of  making  a  will  except  in  certain  cases,  9,  65,  143. 

may  be  restrained  from  alienation,  200,  350,  517. 

inalienable  trust  for,  will  not  prevent  assignment  during  discoverturc, 

200,  265,  350,  471,  518. 
fund  settled  to  separate  use,  without  power  of  anticipation,  will  not 

be  disturbed,  201,  397. 
separate  property  of,  paid  to  husband,  a  debt  undischarged  by  a  legacy 

to  her,  244. 
will  of,  in  exercise  of  power,  45,  148. 
as  to  law  of  domicile,  142,  536,  539. 

may  make  will  of  personalty,  with  consent  of  husband,  66,  145. 
as  to  power  of,  to  devise  fee  settled  to  separate  use,  144. 
as  to  testamentary  power  of  wife  of  convict,  144. 

of  woman  voluntarily  separated  from  husband, 
144. 
means  of  avoiding  acknowledgment  by,  524. 
resident  abroad,  as  to  remittance  through  banker  or  agent,  435. 

MARSHALLING  : 

funds  in  favour  of  charity,  114. 

for  payment  of  annuities,  156. 

MAURITIUS.    See  CoUnies. 
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MEASUREMENT  : 

mode  of,  of  time,  223. 

of  distances,  319. 

MEMOEANDA: 

of  advances,  unattested,  372. 

"MESSUAGE,"  120.     See  Words. 

MINES,  MINEEALS: 

sale  of,  apart  from  surface,  466,  467. 
as  to  waste,  150,  486. 
working  new  seams,  150. 

abandoned  or  dormant  mines,  150. 

MINOEITY: 

case  of  male  marrying  and  dying  leaving  issue  during,  315. 

MINOES.     See  Infants,  Maintenance,  Guardians, 

MISDESCEIPTION: 

of  persons  in  wills,  194,  196,  428, 

MISNOMER: 

of  persons  in  wills,  428. 

MISTAKE: 

in  wills  or  codicils,  413,  416. 
as  to  the  legal  effect  of  wills,  428. 

to  be  ground  for  equitable  interference,  must  be  in  fact,  not  in  law, 
428. 

MONEY: 

this  word  in  a  will  does  not  pass  stocks,  192. 

except  in  certain  cases,  192. 
bequest  of,  what  it  comprises,  475. 

MONKS: 

incapacity  of,  to  make  wills,  72. 

MONOMANIA: 

.of  testator,  67. 

MOETGAGE: 

as  to  revocation  of  will  by,  41,  84. 

suggestion  where  testator's  property  is  under,  621. 

as  to  devisee's  claim  to  exoneration  of  testator's  estates  in,  254. 

should  not  be  devised  in  strict  settlement  without  a  power  of  sale,  521. 

estates,  when  they  pass  by  a  general  devise,  276. 

what  passes  by  the  word  "mortgages,"  277. 

power  to  ;  validity  of  power  of  sale,  in  mortgage,  338. 
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i/LOUTGAG'E— continued. 

power  to  sell  or,  validity  of  sale  after  mortgage,  48i. 
money  may  be  raised  by,  for  equality  of  exchange,  390. 

for  renewal  of  leases,  401. 
powers  incident  to,  232. 

MOKTGAGE  ESTATES: 

when  they  pass  by  a  general  devise,  276. 
suggestions  as  to  the  devise  of,  277. 

MORTGAGEE: 

effect  of  general  devise  by,  276. 

MORTMAIN.     See  Charity. 

MOVEABLES: 

devolution  of,  and  validity  of  will  of,  governed  by  lex  domicilii,  531, 
545. 

MULTIPLICATION: 

of  charges  in  trust  by  reference,  457. 

MUTILATION: 

of  will,  33,  34. 

MUTUAL  WILLS: 

mistake  in  signature  of,  506. 

not  to  be  confounded  with  a  joint  will,  506. 

"MY  TRUSTEES,"  164,  437. 

NAME: 

gift  to  next  of  kin  of  a  particular  name,  188. 

NAME  AND  ARMS: 

as  to  clauses  injoining  assumption  of,  394. 
operation  of  clause  in  a  given  case,  400. 

NATURAL  CHILD.    See  Illegitimate. 

NATURALIZATION: 

of  aliens,  72. 
as  to  dower,  307. 

«  NEAR,"  121.     See  Words. 

NEGATIVING: 

powers  given  by  certain  Acts  of  Parliament,  505. 

NEPHEWS  AND  NIECES: 
gifts  to,  as  a  class,  147. 

NEW  TRUSTEES: 

statutory  power  of  appointment  of,  129. 

remarks  on  the  power  to  appoint,  163,  216,  217,  361. 
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NEW  T'KUST'E'ES—eontimied. 

equitable  property  vests  in,  without  conveyance,  216, 

irre^alar  appointment,  365. 

trustee  dying  in  lifetime  of  testator,  365. 

"  survivor,"   "  acting,"   "  refusing,"   "  declining,"   "  unfit,"   "  going 

abroad,"  "  incapable,"  "  retiring,"  365,  366. 
retiring  by  payment  of  trust  money  into  Court,  366. 
as  to  number  to  be  appointed,  366. 
costs  of  appointment,  367. 
appointment  by  Court,  368. 
appointed  by  Court,  cannot  exercise  legal  powers,  368. 

but  may  now  appoint  new  trustees,  130. 
as  to  necessity  of  conveyance  of  trust  estates  to,  368. 
can  net  before  such  conveyance,  368. 
powers  to  appoint,  imperative  or  directory,  367. 
every  new  trustee  may  be  made  an  executor,  368. 
named  by  codicil  in  place  of  those  in  will,  should  be  clothed  vsdth  legai 

estate,  416. 

NEXT  OF  KIN: 

where  entitled  under  gift  to  "  legal"  or  "  personal  representatives," 
"  legal  personal  representatives,"  "  executors  or  administrators," 
184. 
and  residuary  legatee,  conflicting  claims  of,  187. 
of  testator's  wife,  gift  to,  188. 
of  a  particular  name,  gift  to,  188. 
whether  wife  and  representatives  of  next  of  kin  entitled  under  gift  to, 

187. 
should  be  shown  whether  gift  to,  is  to  extend  to  such  as  answer  the 
description  at  testator's  death,  or  when  the  gift  takes  effect, 
336. 
also  whether  they  are  to  take  in  shares  prescribed  by  Statute  of 
Distributions,  336. 

NOVA  SCOTIA.    See  Colonies. 

NOW: 

reference  of  this  word  to  date  of  will  or  death  of  testator,  44, 

OBLITERATION : 

must  be  executed  and  attested,  36—89,  85,  94. 

OCCUPANCY.    See  Construction. 

OLD  LAW  OE  WILLS  : 

repeal  of,  reference  to,  2,  64, 
as  to  devises  and  bequests,  73. 
revocation  under,  83. 
as  to  specific  gifts,  92, 
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OLD  LAW  OF  WILI.S— continued. 
with  regard  to  forms,  93. 
as  to  sealing,  102. 

personalty  and  copyholds,  102,  411. 

written  instructions,  though  not  signed,  being  effectual,  102. 
bequeathing  stock,  102. 

"  ONLY  WILL  :" 

revocation  of  prior  wills,  421. 

OPTION  : 

to  purchase,  42,  340. 

exercised  after  death  of  owner,  340. 

"  OR  :" 

read"and,"  when,  283. 

"  OTHERS."     See  Survivors. 

OUTLAWS: 

their  disability  to  make  wills,  71. 

OXFORD: 

as  to  gifts  of  lands  to  University  of,  325. 

PARLIAMENT,  ACTS  OF  : 

to  what  countries  they  extend,  95. 

PAROL  EVIDENCE.     See  Extrinsio  Er/idence. 

PARTITION  : 

sale  instead  of,  by  Court  of  Chancery,  103. 

PARTNERSHIP  : 

testator's  liability  under,  matter  for  inquiry  by  trustees,  523. 

as  to  executors  carrjang  on,  312. 

whether  trade-mark  is  partnership  assets,  442. 

PECUNIARY  AND  SPECIFIC  GIFTS  : 
difference  between,  92. 

PENCIL  WRITINGS  : 

formerly  held  to  be  deliberative,  10. 

but  will  may  now  be  wiitten  and  signed  in  pencil,  10. 

PER  INCURIAM  : 

probate  not  granted  of  clause  of  will  introduced,  1 1 . 

PERISHABLE  PROPERTY.     See  CormmaUe  Stores. 
as  to  conversion  of,  246—252. 

PERPETUATION  : 
of  testimony,  422. 
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PEEPETUITIES : 

rule  against,  297 — 305. 

gifts  exceeding,  cannot  be  moulded  according  to  events,  298. 

infant  en  «jeM!'?'(?  considered  in  esse,  297. 

alternative  gifts,  298. 

married  women,  299. 

executory  devise  after  estate  tail,  good,  299. 

as  to  gifts  to  classes,  299. 

gift  to  unborn  person  taking  holy  orders,  300. 

or  on  event  which  may  not  happen  within  due  limits,  300. 
application  of,  to  powers  of  selection  and  distribution,  301. 
life  interest  to  unborn  person,  good,  302. 
vesting  postponed  beyond  majority,  303. 
as  to  indefinite  powers  of  sale,  304. 
whether  remoteness  applies  to  a  remainder,  305. 
gifts  exceeding,  sometimes  rendered  valid  by  cy  p7-es  doctrine, 

302. 
cy  pres  doctrine  in  executory  trusts,  362. 
gifts  not  for  charitable  use,  void  as  tending  to  a  perpetuity,  327. 

PERSONAL  ESTATE : 

definition  of,  as  used  in  the  text,  64. 

testamentary  law  of,  assimilated  with  that  of  real,  65. 

bequest  of,   to  pay  debts,  does  not  prevent  operation  of    Statute  of 

Limitations,  318. 
effect  of  particular  words  in  the  description  of,  347. 
will  of,  governed  by  law  of  testator's  domicile,  531,  536. 

execution  of,  under  old  law,  102,  411. 
attempt  to  entail,  385. 

«  PERSONAL  REPRESENTATIVES" : 

gifts  to,  183. 

PLANT : 

what  the  word  comprises,  442. 
and  good-will  of  business,  442. 

POOR: 

as  to  gifts  of  land  as  sites  for  schools  for  the,  331. 
law  officers  have  no  claim  against  testator's  estate  for  support  of  his 
children,  62. 

PORTION : 

from  parent  to  child,  subject  to  the  doctrine  of  satisfaction,  242. 
satisfied  by  a  bequest  of  residue,  242. 
presumption  against  double  portions,  242,  321. 
ademption  of  legacy  by,  243. 

POST  MORTEM: 

directions  as  to  examination,  426, 
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POSTHUMOUS  CHILD: 

interest  of  legacy  for  maintenance  of,  is  payable  from  its  birth,  221. 
claim  of,  under  gift  to  children  "  living"  or  "  bom,"  208. 
as  to  right  to  rents  accruing  due  before  birth,  126. 

POSTPONEMENT.     See  Conversion. 

of  the  vesting  of  shares  of  children  beyond  majority,  303. 
of  conversion  of  speculative  property,  494. 

POWERS.     See  Discretionary  Powers.    Trustees.    Nero  Trustees. 

of  appointment,  may  be  exercised  by  will  without  referring  to  them, 
76. 
unless  confined  to  specific  objects,  76. 
advantage  of  reserving,  to  a  devisee  in  fee,  118. 

of  mortgage  estates,  364. 
when  they  may  be  exercised,  444. 
general,  may  be  exercised  by  will,  although  they  do  not  arise  until 
after  will  is  made,  49,  76. 
over  equitable  estate  given  to  the  survivor  of  two  persons,  45. 
must  be  executed  and  attested  according  to  the  statute,  81,  149. 
useless  to  make  requisitions  as  to  execution  of  by  will,  149. 
of  selection  and  distribution,  pei-petuity  rule  applied  to,  301. 
as  to  the  validity  of  indefinite  powers  of  sale,  304, 
as  to  concurrence  of  parties  in  exercise  of,  163. 

sealing  wills  in  exercise  of,  24, 25. 
will  of  married  woman,  in  exercise  of,  45,  148. 
testamentary  execution  of,  probate  required,  142. 

but  creation  or  due  execution  of,  not  in- 
vestigated by  Court  of  Probate,  142. 
of  appointment  of  new  trustees,  129,  163,  216,  217,  364. 
executors,  368. 

protectors  of  estates  tail,  457,  458. 
to  vary  securities,  106,224. 
to  give  receipts,  115. 

of  sale  in  mortgage  under  power  to  mortgage,  validity  of,  338, 
of  trustees  having  power  of  sale  and  exchange,  390. 
of  sale  of  realty  given  to  executors,  can  be  exercised  though  they 
renounce,  418. 
implied  from  charge  of  debts,  648. 
illusory  appointment,  447, 
simply  collateral,  cannot  be  released,  552. 
to  mortgage  or  sell,  validity  of  sale  after  mortgage,  484. 
as  to  mode  of  execution  of,  24. 
special,  not  withm  sect.  27  of  the  Wills  Act,  ,"1. 
exercise  of  general  powers  by  general  gift,  49. 
of  revocation,  exercise  of,  51. 
of  sale  of  copyholds,  118,  287. 
after-acquired  powers,  49,  76. 
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FOWERS—contimied. 

exclusive,  by  what  words  given,  454. 
as  to  exercise  of  powers  of  appointment,  333. 
testamentary  powers,  333. 
formalities  of  execution,  334. 
no  appointment  made,  and  no  gift  in  default,  effect  of,  334. 
what  are  "  usual  powers  "  in  a  settlement,  362. 

PRECATOKY  WORDS: 

effect  of,  to  create  a  trust,  145. 
should  be  avoided,  523. 

PRE-EMPTION: 

right  of,  42,  340. 

"  PREMISES,"  121.    See  Words. 

PRESENCE : 

what  is,  of  witnesses,  17. 

of  blind  testator,  16. 
as  to,  of  witnesses  and  testator,  15  et  seq. 

PRESTON'S  ACT: 

as  to  illusory  appointments,  447. 

PRESUMPTION: 

as  to  continuance  of  life,  507. 

of  death,  507. 

of  possibility  of  issue  down  to  death,  202. 

against  double  portions,  242,  321. 

double  gift,  when  sums  given  and  motive  of  gift  are  alike,  320. 
in  favour  of  ademption  of  legacy  by  advancement,  321. 

satisfaction  of  debt  by  legacy,  321. 

resulting  trust,  321. 

due  execution  of  will  perfect  on  face  of  it,  16 — 21. 

but  alterations  presumed  to  be  made  after  execution,  36. 

PRIORITY: 

of  judicial  proceedings,  223. 

of  deeds  executed  on  same  day,  223. 

of  act  of  bankruptcy  over  execution,  223. 

PROBATE: 

in  common,  and  solemn,  form,  497. 
revocation  of,  498. 
as  to  what,  conclusive,  142,  498,  537. 
may  be  granted  of  several  wills  not  contradictory,  32. 
of  codicil  only,  without  will,  41,  410. 
not  granted  of  will  of  real  estate  only,  498. 

of  will  of  the  sovereign,  498. 
granted,  in  respect  of  what  property,  565. 
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FROBATE—conUmwd. 

single  grant  now  suffices  for  the  whole  kingdom,  566. 

grant  of,  in  facsimile,  37. 

as  to  Court  of,  entering  on  construction  of  will,  143. 

of  incorporated  documents,  as  to,  13. 

as  to  grant  of,  to  reputed  wife,  31. 

as  to  payment  to  executor  under  probate  afterwards  revoked,  308. 

renunciation  of,  369. 

Probate  Act,  20,  308,  496—501. 

of  appointment  by  will  of  personalty,  142. 

of  testamentary  appointment  of  guardians,  not  necessary,  227. 

by  one  executor  is  sufficient,  370. 

PROBATE  COURT: 

does  not  inquire  into  creation  or  execution  of  power,  142. 
is  not  a  Court  of  construction  of  wills,  143. 
as  to  contesting  will  of  realty  in,  498. 

PROBATE  DUTY: 

in  respect  of  what  property  chargeable,  565. 

liability  to,  depends  on  locality  of  assets  at  testator's  death,  544. 

certain  foreign  bonds  liable  to,  544, 

on  appointment  under  power,  143. 

table  of,  563. 

PROFESSION: 

in  an  order  of  religion,  result  of,  72, 

PROFESSIONAL  SERVICES : 

cannot  be  charged  for  by  a  trustee,  318. 

PROPERTY: 

after-acquired,  passes  by  wiU,  5,  43,  73. 

word  "property,"  119.     See  Construction,  Words. 

PROTECTOR: 

of  estate  tail,  irresponsible,  457. 
appointment  of  new  protectors,  457. 

must  not  exceed  three,  457. 
as  to  appointment  of  owner  of  prior  life-estate,  458. 

"PROVING"  EXECUTORS: 

as  to  conferring  power  of  appointment  of  new  trustees  upon,  163. 

PUBLICATION: 

of  will  abolished,  28,  58,  79. 
recent  cases  on,  under  old  law,  28, 

PUBLIC  COMPANIES: 

as  to  inyestment  of  trust  funds  in  debentures  of,  348, 
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PUNCTUATION: 

rejected  from  legal  instruments  generally,  133. 
but  not  in  construction  of  wills,  131. 

PUK  AUTRE  VIE.     See  Autre  Vie. 

QUASI  TENANT  IN  TAIL: 

his  tenancy  in  qttasi  entail,  how  barred,  73,  75. 
as  to  power  of  testamentary  disposition  by,  73,  75. 

QUEEN  ANNE'S  BOUNTY  : 
gifts  of  lands  to,  331. 

RAILWAY  DEBENTURES: 

as  to  investment  of  trust  funds  upon,  348. 

RAILWAY  SHARES: 

gifts  of,  43. 

directions  as  to  a  bequest  of,  324. 

as  to  gift  of  shares  or  stock,  or  both,  325. 

calls  on  shares,  324. 

with  reference  to  the  Mortmain  Act,  328. 

RATIFY  AND  CONFIRM: 

incorporation  of  settlement  in  will,  12,  409, 

READY  MONEY: 

bequest  of,  what  it  comprises,  475. 

REAL  ESTATE.     See  Conversio7i. 
definition  of,  as  used  in  the  text,  64. 
will  of,  governed  by  lex  loci  rei  sitce,  531,  545. 
passes  under  what  words,  119, 
operation  of  general  devise  of,  48,  74. 
as  to  devising  in  undivided  shares,  520. 

contingent  interest  of  infant  in,  as  to  destination  of  income,  126,  221, 
no  probate  required  of  will  of,  409,  498. 
devised  to  be  sold,  as  to  probate  duty,  565. 

REAL  SECURITIES  : 

as  to  railway  debentures,  turnpike  and  sewer  bonds,  &c.,  348. 
in  Ireland,  statute  respecting,  104. 

RECEIPTS : 

trustees'  power  to  give,  115. 

RECITAL : 

gifts  by,  414. 

mistake  in,  effect  of,  430. 

RECOMMENDATION.     See  Precatory  Words. 

RECREATION  GROUNDS  : 

as  to  gifts  of  sites  for,  331. 
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RE-EXECUTION : 

of  wiU  after  1837,  effect  of,  58,  95. 

REFERENCE : 

trusts  by,  as  to  multiplication  of  charges,  457. 

REFUNDING.     See  Legacies. 
by  legatees,  153. 

REGISTRATION : 

of  wills,  in  Yorkshire  and  Middlesex,  109. 
of  incumbrances,  110. 
of  indefeasible  titles.  111. 
of  annuities,  156. 

RELATIONS  : 

as  to  gifts  to,  148,  188. 

REMAINDERMAN  : 

equities  between,  and  tenant  for  life,  290. 

REMAINDERS.     See  Contingent  Remainders. 
cross,  as  to  mode  of  limiting,  178. 
whether  remoteness  applies  to,  305. 
and  reversions,  pass  under  general  devise,  when,  347,  4G3. 

REMOTENESS.     See  Perpetuities. 

question  as  to  a  devise  or  bequest  being  void  for,  297. 

RENEWAL  OF  LEASES  : 

statutory  power  conferred  upon  trustees,  401. 

does  not  extend  to  copyholds  for  lives,  402. 

RENT  CHARGE: 

as  to  extinguishment  of,  by  conveyance  or  devise  of  part  of  land 

charged,  44. 
legal,  created  by  words  "  to  the  intent,"  378. 

RENUNCIATION : 

of  probate,  by  executor  of  executor,  369. 

retractation  of,  369. 

notwithstanding,  executor  can  exercise  power  of  sale  of  realty,  418. 

REPRESENTATIVES : 

gifts  to  "  legal  or  personal,"  how  construed,  183. 

"  legal  representatives,"  when  words  of  limitation,  186. 

REPUGNANCY.     See  Contradictions. 
of  conditions  annexed  to  estates,  396. 

of  words  "  not  dispunishable  for  waste,"  when  trustees  have  power  to 
demise  minerals,  486. 

REQUEST.    See  Precatory  Words. 

RESERVE  BID : 

power  of  trustees  for  sale  to  fix,  391. 
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EESIDENCE  : 

condition  of,  attached  to  devise,  394. 

RESIDUARY  BEQUEST  : 
effect  of  exceptions  in,  125. 
distinguished  from  specific  bequest,  92,  126. 
bond  debt  comprised  in,  as  to  interest  upon,  220. 
portion  satisfied  by,  242. 
caution  in  the  wording  of,  347. 

RESIDUARY  DEVISE: 
remains  specific,  46. 

RESIDUARY  LEGATEE: 

and  next  of  kin,  conflicting  claims  of,  187. 

RESIDUE: 

cases  on,  125. 

constructive  gift  of,  125. 

gift,  residuary  or  specific,  126. 

lapsed  devise  falls  into,  47,  173. 

portion  satisfied  by  gift  of,  243. 

bequest  of,  may  be  satisfied  by  subsequent  portion,  372. 

it  should  be  shown  whether  it  is  to  be  converted  or  not,  520. 

RESTRAINTS: 

on  alienation,  198—202. 
on  marriage,  355 — 359. 

RETRACTATION: 

of  renunciation  of  executorship  or  administration,  369. 

REVERSIONARY  INTERESTS: 

trustees  should  have  a  discretion  as  to  sale  of,  289. 

and  as  to  adjustment  of  equities  between  owner  of,  and  tenant  for 
life,  290. 

REVERSIONS.     See  Remainders. 

REVIVAL: 

of  wills  under  new  Act,  39,  40,  58,  86,  95,  411-413, 
of  debts  by  advertisement,  or  devise  to  pay  debts,  317. 
of  adeemed  legacy,  372. 

REVOCATION.     See  Codicil. 

of  wills  or  gifts  by  will,  30—35,  39, 

of  will  by  marriage,  30,  84, 175. 

not  prevented  by  declaration  that  will  shall,  notwithstanding  marriage, 

continue  in  force,  31,  84. 
marriage  no  revocation  under  the  old  law,  when,  175. 
on  the  ground  of  a  change  of  circumstances,  abolished,  31,  41,  84. 
mere  abandonment,  insufficient,  32. 
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BEVOCATIO'N— continued. 

by  conveyance,  abolished,  except  so  far  as  the  conveyance  operates  on 

the  testator's  ownership,  41,  84. 
by  burning,  tearing,  &c.,  33—35,  85. 
destruction  must  be  animo  revooandi,  33,  34. 
of  codicil  by  destruction  of  vt^ill,  34. 

of  will  made  before  1838,  by  acts  after  that  date,  43,  58,  175. 
power  of,  cannot  be  delegated  by  testator,  35, 

not  exercised  by  general  gift,  51. 
of  husband's  consent  to  wife's  will,  145. 
by  compulsory  sale  under  Act  of  Parliament,  42. 
of  gift  by  codicil,  89,  413. 

of  executorship  not  necessarily  of  trusteeship,  416. 
clauses  of,  2G6. 

"  last  will,"  formal  expression,  32,  64,  267. 
•'last  and  only  will,"  revocatory  of  prior  instruments,  421. 
revival,  after  revocation.     See  Revival. 
of  probate,  498. 

as  to  payments  to  executor,  308. 

EIGHTS  OF  ENTRY  AND  ACTION: 
as  to  devises  of,  respectively,  5,  73. 

ROADS: 

trustees'  power  to  make,  as  to  Settled  Estates  Act,  485. 

ROLT'S  (Sir  John)  ACT:  501. 
ROMAN  CATHOLICS.     See  Catholics. 

SAILORS: 

as  to  wills  of,  26—28,  77,  528. 

can  make  will  of  personalty,  when  at  sea,  though  under  age,  9,  25. 

ST.  LEONARDS '  (LORD)  ACT:  (22  &  23  Vict.  c.  35). 
§.  10  (release  from  rent-charge),  44. 
§.  12  (as  to  execution  of  powers),  25. 
§§.  14 — 18  (as  to  power  of  sale  under  charge  of  debts),  166,  553. 

estate  taken  by  trustees  not  affected  by  these  sections,  554. 
§.  23  (receipts  of  trustees),  115. 
§.  27  (liabilities  under  leases),  154. 
§.  29  (distribution  of  assets  by  executor),  154. 
§.  30  (advice  of  Court  on  petition),  343. 
§.31  (trustees'  indemnity),  112. 
§.  32  (investments  by  trustees),  104. 

SALE.     See  Conversion. 

remarks  on  trusts  for,  246 — 252. 

as  to  form  of  expression  of  trusts  for,  465. 
whether  a  trust  for,  is  within  Lord  Cranworth's  Act,  391. 
discretion  in  trustees  to  postpone,  236,  252. 
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SALE — continued. 

as  to  the  validity  of  indefinite  powers  of,  304. 

powers  of  sale  in  mortgages  under  power  to  mort- 
gage, 338. 
power  of,  of  realty,  given  to  executors,  can  be  exercised  though  they 

renounce,  418. 
power  of,  donees  may  sell  in  lots,  by  auction  or  private  contract,  390. 

under  special  conditions,  390. 
may  buy  in,  rescind  or  vary,  390. 
destination  of  proceeds  of  sale,  390. 
power  of,  implied  from  charge  of  debts,  548 — 552. 
by  trustees,  of  estate  without  the  timber,  465. 

of  minerals,  apart  from  surface,  466. 
power  of  mortgage  or,  validity  of  sale  after  mortgage,  484. 
of  lands  set  aside,  as  to  devisable  interest  of  the  owner,  4. 

SATISFACTION.     See  Annuity,  Ademption,  Debts,  Legacies. 
doctrine  of,  240,  371. 
of  debts,  240. 
of  portions,  242,  371. 
of  covenants  by  intestacy,  243. 

SCHEDULES : 

as  to  adoption  of,  in  wills,  441. 

if  adopted,  testator's  signature  should  follow,  441. 

SCHOOLS : 

as  to  legacies  for  the  "  establishment"  of,  328. 
as  to  gifts  of  sites  for,  for  the  poor,  331. 

SCOTLAND  : 

effect  of  residence  in,  62,  545. 
excepted  from  the  Wills  Act,  59. 
as  to  statutes  applying  to,  96. 

investment  on  real  securities  in,  104. 
9  Geo.  2,  c.  36,  charitable  gifts,  328,  330. 
not  affected  by  the  Mortmain  Act,  330. 
Thellusson  Act  does  not  apply  to,  351,  354, 

SEA  : 

death  of  testator  and  his  legatee  in  the  same  ship  at,  293. 

evidence  of  survivorship  required,  506. 

presumption  of  death  at,  507. 

as  to  wills  of  seamen,  25 — 27,  77,  528. 

SEALING  : 

not  a  sufficient  execution  of  will,  15,  17,  19. 
desirability  of  sealing  wills,  24,  25,  102. 

SEAMEN.    See  Mariners. 
w.  u  u 
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SECOND AKY  EVIDENCE  : 

of  contents  of  lost  or  destroyed  will,  36. 

SECURITIES.    See  Real  Securities. 

for  money  do  not  pass,  in  what  cases,  123. 

as  to  variation  of,  by  trustees,  106,  224. 

devise  by  mortgagee  of  "  securities  for  money,"  passes  the  legal  estate, 

277. 
real,  in  Ireland,  Lynch 's  Act,  104. 

Scotland,  Lord  St.  Leonards'  Act,  104. 

SECURITY : 

from  legatee  for  life  of  chattels,  234, 

from  conditional  legatee,  234. 

required  by  executor  from  legatee,  what,  152. 

SEPARATE  USE.     See  Married  Woman. 
suggestions  as  to  trusts  for,  517. 
what  words  create,  277. 

fee-simple  may  be  constituted  separate  estate,  and  be  devised,  144. 
as  to  curtesy  of  husband,  456. 
trusts  for,  during  future  coverture,  valid,  200. 

should  in  terms  include  every  coverture,  436. 
will  not  prevent  alienation  during  discoverture,  200,  265, 
350,  471,  518. 

SERVANTS  : 

bequests  to,  190. 

debts  to,  for  wages,  whether  satisfied  by  legacies,  242. 

SETTLED  ESTATES  ACT  : 
reference  to,  362. 

as  to  trustees  laying  out  roads,  485. 

as  to  advisability  of  negativing  the  application  of  its  provisions, 
505. 

SETTLEMENT  : 

effect  of  confirmation  of,  12,  13. 

discretionary  power  of,  to  trustees,  361,  518. 

what  included  in  "  usual  powers,"  362. 

with  sanction  of  Court,  on  marriage  of  infant,  519. 

SEVERAL  PAPERS ; 

standing  together,  a  will  may  consist  of,  32,  267. 

SEWER  BONDS : 

are  not  real  securities,  348. 

SHARES : 

undivided,  in  real  estate,  inconvenient,  520. 
word  "  share,"  121.     See  Words, 
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SHARES — continued. 

in  joint  stock  companies,  calls  on,  324. 

dividends  on,  324, 


as  to  bonuses,  325. 

gift  of,  to  charity,  when  valid,  327,  328. 

as  to  conversion  of,  by  executor,  468. 

necessity  of  power  to  postpone  conversion, 
494. 

stock  and  shares,  care  requisite  in  distin- 
guishing, 325. 


SHIFTING  CLAUSES 

operation  of,  481. 


SIGNATURE: 

must  be  at  the  end  of  the  will,  13,  22,  77,  101. 

in  pencil  sufficient,  10. 

all  the  sheets  need  not  be  signed,  79,  101. 

cases  on  the  position  of,  22 — 24. 

in  testimonium  clause,  valid,  22. 

a  mark  (but  not  a  seal)  sufficient,  14,  15,  78. 

by  initials,  or  in  wrong  name,  good,  15. 

by  an  amanuensis,  15. 

if  the  will  has  been  signed  in  the  absence  of  the  witnesses,  testator 

should  acknowledge  his  signature  to  them,  16,  17,  78. 
not  essential  that  the  person  signing  for  the  testator,  or  the  witnesses, 

should  know  the  nature  of  the  document,  14,  28,  79. 
witnesses  should  sign  at  the  foot  of  memorandum  of  attestation,  79. 

See  Attestation. 

SIMPLE  CONTRACT  DEBTS.     See  Debts. 

SOLDIERS: 

and  seamen,  cases  on  execution  of  wills  of,  26. 

how  far  the  new  statute  affects  wills  of,  9,  25,  77. 

in  active  service,  can  make  will  of  personalty,  though  under  age,  9, 25. 

in  service  of  the  late  E.  I.  C,  26. 

SOLICITOR: 

who  is  trustee  or  executor  not  entitled  to  charge  for  professional  ser- 
vices, 318. 
direction  that  he  shall  be  allowed  to  charge  for  his  services,  319. 

SPECIAL  OCCUPANCY.     See  Autre  Vie. 

SPECIAL  POWERS.     See  Powers. 

SPECIE: 

when  legatee  for  life  entitled  to  enjoyment  in,  248. 
executor's  discretion  as  to  division  of  chattels  in,  233. 
UU  2 
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SPECIFIC  GIFT: 

and  pecuniary  difference  between,  92. 

bequest,  residuary  or  specific,  126,  251. 

where  a  residuary  bequest  may  be  specific,  46,  347. 

operation  of  new  statute  upon,  92. 

subsequent  contract  'for  sale  of,  42. 

specific  de>dse  of  lands  subject  to  option  to  purchase,  effect  of,  42,  340. 

interest  upon,  from  what  time  reckoned,  219. 

ademption  of,  442. 

specific  legatee  of  chose  in  action  sues  in  name  of  executor,  4. 

suggestion  in  making  specific  devise,  523. 

STATUTES  CITED: 

7  Ed.  1,  St.  2  (mortmain),  327. 

13  Ed.  1,  c.  1  (Z>e  Bonis),  74. 

c.  34  (stat.  Westm.  2),  308. 

27  Hen.  8,0.  10  (uses),  378. 
c.  26  (Wales),  95. 

32  Hen.  8,  c.  1  (wills),  2,  73. 

34  &  35  Hen.  8,  c.  5  (wills),  2,  65,  QQ,  73. 

5  &  6  Ed.  6,  c.  11  (treason),  71. 

4  &  5  Phil.  &  Mar.  c.  8  (guardians),  227. 

10  Car.  1,  sess.  2,  c.  2  (Ireland),  2. 

12  Car.  2,  c.  24  (tenures,  guardians),  1,  227,  527. 

14  &  15  Car.  2,  c.  19  (Ireland,  guardians),  1,  227. 

22  &  23  Car.  2,  c.  10  (distributions),  148,  184,  307,  336,  472. 
29  Car.  2,  c.  3  (frauds),  2,  4, 17,  27,  75,  77,  80,  82,  83,  85. 
7  Will.  3,  c.  12  (Ireland),  2. 

10  &  11  Will.  3,  c.  16  (posthumous  children),  381. 
2  Ann.  c.  4  (West  Hiding  Registry),  109. 

2  &  3  Ann.  c.  11  (Q.  Anne's  Bounty),  331. 

4  Ann.  c.  16  (nuncupative  wills),  3. 

5  Ann.  c.  8  (Union,  Scotland),  96. 

6  Ann.  c.  10  (Ireland),  3. 

c.  35  (East  Eiding  Registry),  109,  110. 

7  Ann.  c.  20  (Middlesex  Registry),  109,  110. 
1  Geo.  1,  c.  19  (wills  of  stock),  102,  191. 

8  Geo.  2,  c.  6  (North  Riding  Registry),  109. 

9  Geo.  2,  c.  36  (restraint  of  inalienability  of  lands 

11  Geo.  2,  c.  19  (payment  of  rents),  159,  161. 

14  Geo.  2,  c.  20  (estates  ^wr  autre  vie,  frauds),  3. 

20  Geo.  2,  c.  42  (Wales,  Berwick-upon-Tweed),  (   .  , 

25  Geo.  2,  c.  6  (attestation  of  wills),  3,  29. 

c.  11  (Ireland),  3. 

12  Geo.  3,  c.  20  (attaint),  71. 

14  Geo.  3,  c.  83  (province  of  Quebec),  59. 

33  Geo.  3,  c.  28  (wills  of  stock),  102. 
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STATUTES  ClT-EB—contlnved. 

36  Geo.  3,  c.  12  (wills  of  stock),  102. 

c.  52  (legacy  duty),  188,  211,  519,  570,  578. 

38  Geo.  3,  c.  60  (land  tax),  330. 

39  &  40  Geo.  3,  c.  67  (Union,  Ireland),  96. 

c.  98  (accumulation  of  income),  99,  332,  350—854. 

42  Geo.  3,  c.  116  (land  tax,  mortmain),  330. 

43  Geo.  3,  c.  107  (Q.  Anne's  Bounty),  331. 

c.  108  (churches,  churchyards),  331. 

45  Geo.  3,  c.  84  (augmentation  of  income  of  clergy),  331 . 

c.  101  (Oxford  and  Cambridge,  mortmain),  325. 

51  Geo.  3,  c.  115  (churches,  residences  for  clergy),  331. 

54  Geo.  3,  c.  145  (petty  treason  and  felony),  71. 

55  Geo.  3,  c.  184  (legacy  and  administration  duties),  563,  567—570. 

c.  192  (copyholds),  3,  75,  90. 

56  Geo.  3,  c.  56  (stamp  duties,  Ireland),  543. 

c.  Ixxiii.  (Customs'  Annuity  Fund),  580. 

4  Geo.  4,  c.  48  (sentence  of  death,  capital  felonies),  71. 

5  Geo.  4,  c.  39  (British  Museum),  331. 

7  Geo.  4,  c.  66  (residences  for  clergy),  331. 

9  Geo.  4,  c.  14  (written  memoranda),  317. 

c.  31  (offences  against  the  person),  71,  227. 

c.  83  (N.  S.  Wales),  330. 

c.  85  (land  for  charitable  purposes),  325. 

10  Geo.  4,  c.  7  (Catholic  relief),  72. 

11  Geo.  4  &  1  Will.  4,  c.  20  (wills  of  seamen),  27,  28,  528. 

c.  40  (executors,  residue),  148,  184. 

c.  46  (illusory  appointments),  447. 

c.  47  (debts,  real  estate),  166. 

2  &  3  Will.  4,  c.  75  (anatomy),  426,  427. 

c.  115  (Roman  Catholic  charities),  72,  331. 

3  &  4  Will.  4,  c.  27  (limitations),  73,  165,  221,  278,  317. 

c.  74  (fines  and  recoveries),  73,  74,  91,  457,  458. 

c.  104  (debts,  realty),  166,  167. 

c.  103  (dower),  118,  276,  306. 

c.  106  (inheritance),  73,  119. 

c.  xxvii.  (Thellusson's  will),  99. 

4  &  5  Will.  4,  c.  22  (apportionment),  158—162. 

c.  29  (real  securities,  Ireland),  104. 

c.  92  (fines  and  recoveries,  Ireland),  74,  91. 

5  &  6  Will.  4,  c.  54  (marriage,  deceased  wife's  sister),  31,  196. 
c.  62  (abolition  of  oaths),  80. 

6  &  7  Will.  4,  c.  30  (murder),  71. 

1  Vict.  c.  26  (Wills'  Act),  passim:  at  length,  1—60. 

1  &  2  Vict.  c.  110  (Insolvent  Debtors),  167. 

2  &  3  Vict.  c.  54  (custody  of  children),  228. 
'■ c.  60  (infant  devisee  or  heir),  166. 
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STATUTES  CITED -continued. 

4  &  5  Vict.  c.  38  (sites  for  schools),  331. 
c.  39  (Durham  University),  325. 

5  &  6  Vict.  c.  35  (income  tax),  157. 

c.  69  (perpetuation  of  testimony),  422. 

c.  79  (probate  and  administration  duty),  565. 

c.  82  (stamp  duties),  543. 

6  &  7  Vict.  c.  37  (spiritual  care  of  populous  parishes),  331. 
c.  85  (law  of  evidence),  30. 

7  &  8  Vict.  c.  37  (education,  mortmain),  331. 

c.  66  (aliens,  naturalization),  72,  307. 

c.  76  (simplification  of  transfer  of  property),  115. 

c.  94  (spiritual  care  of  populous  parishes),  331. 

c.  97  (charity,  Ireland),  72,  331. 

8  &  9  Vict,  c,  16  (Companies'  Clauses  Consolidation),  325,  348. 

c.  18  (Lands  Clauses  Consolidation),  162. 

c.  76  (legacy  duty),  569. 

c.  97  (public  funds,  infant),  191. 

c.  106  (real  property),  115,  381—384,  420,  464, 

c.  112  (assignment  of  terms),  278. 

9  &  10  Vict.  c.  59  (religious  opinions),  331. 

10  &  11  Vict.  c.  83  (aliens,  naturalization),  72. 
c.  96  (trustees'  relief),  189,  343,  619. 

11  &  12  Vict.  c.  87  (debts,  real  estate),  166. 

12  &  13  Vict.  c.  49  (sites  for  schools),  331. 
c.  74  (further  relief  of  trustees),  343,  519. 

13  &  14  Vict.  c.  35  (executors'  relief,  contingent  liabilities),  154. 
c.  60  (transfer  of  property  vested  in  ti-ustees),  189,  365, 

368. 
c.  94  (impropriation  tithes),  330, 

14  &  15  Vict.  c.  24  (sites  for  schools),  331. 

c.  71  (Iri^h  Church),  331, 

c.  97  (church  building),  331. 

c.  99  (law  of  evidence),  30. 

15  &  16  Vict.  c.  24  (Wills  Act  Amendment),  12,  13,  60,  78,  83,  101; 

at  length,  21-24. 
c.  49  (sites  for  schools),  331. 

16  &  17  Vict.  c.  34  (income  tax),  157. 

c.  51  (succession  duty),  64,  567,  570—580. 

c.  137  (charitable  trusts),  331. 

c.  Ix.  (G.  N.  Railway  Capital),  348. 

17  &  18  Vict,  c,  113  (mortgaged  lands,  exoneration),  254—258,  505, 

524. 

18  &  19  Vict.  c.  15  (registration  of  annuities),  156. 
c.  43  (marriage  settlements,  infants),  519. 

c,  86  (places  of  worship,  Romanists,  Jews),  331. 

c.  124  (charitable  trusts),  331. 
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STATUTES  CIT^T>—contimied. 

19  &  20  Vict.  c.  104  (spiritual  care  of  populous  parishes),  331. 
c.  120  (settled  estates),  177,  224,  362,  485,  505, 524. 

20  &  21  Vict.  c.  77  (probate),  20,  163,  308,  369,  370,  496—501,  560, 

566. 
c.  85  (divorce),  144,  228,  532. 

21  &  22  Vict.  c.  27  (Chancery  Amendment),  499,  501. 

c.  56  (probate,  Scotland),  546,  566. 

c.  77  (settled  estates  amendment),  362. 

c.  93  (legitimacy  declaration),  422. 

c.  95  (Probate  Act  Amendment),  163,  370,  496,  497. 

22  Vict.  c.  27  (recreation  grounds),  331. 

22  &  23  Vict.  c.  35  (property  law  amendment,  trustees'  relief),  25,  44, 

104,  112,  115,  154,  166,  167,  342,  343,  466,  502,  524, 
553,  554.     See  "  ;S'^.  Leonards'  Act." 

c.  36  (probate  and  administration  duty),  563. 

c.  39  (East  India  Loan),  105. 

c.  61  (Divorce  Court  Amendment),  228. 

23  &  24  Vict.  c.  15  (probate  duty,  appointment  under  power),  143, 

565. 

c.  30  (recreation  grounds,  public  improvements),  331. 

c.  38  (property  law,  further  amendment),  105,  154,  344. 

c.  134  (Roman  Catholic  Charities),  331. 

c.  136  (charitable  trusts),  331. 

c.  145  (trustees'  and  mortgagees'  powers),  105, 106, 112, 

116,  129,  138,  164,  217,  224, 226,  232, 317,  338,  339, 

364,  365,  368,  390,  401,  407,  524.     See  Cranworth's 

Act. 

24  &  25  Vict.  c.  9  (charitable  uses),  331. 

c.  92  (probate  and  administration  duty),  565. 

c.  95  (repeal  of  Indictable  Offences  Acts),  71. 

c.  96  (consolidation  of  Larceny  Acts),  502. 

c.  100  (consolidation  of  offences  against  person),  71. 

c.  114  (wills  of  personalty,  domicile),  4,  422,  537—543, 

545. 

c.  121  (wills,  domicile),  540—543. 

c.  134  (bankruptcy),  162. 

25  &  26  Vict.  c.  17  (charitable  uses),  331. 

c.  42  (Chancery  regulation),  499—502. 

c.  53  (land  transfer).  111. 

c.  67  (declaration  of  title).  111. 

c.  108  (confirmation  of  sales  by  trustees),  466. 

26  &  27  Vict.  c.  28  (stock  certificates),  107. 

c.  73  (India  Stock  certificates),  107. 

c.  106  (charitable  uses),  331. 

27  &  28  Vict.  c.  13  (charitable  uses),  331. 
c.  45  (settled  estates  amendment),  362. 
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STATUTES  ClT'Eiy— continued. 

27  &  28  Vict,  c,  56  (probate  and  administration  duty),  563,  565. 

28  &  29  Vict.  c.  72  (Navy  and  Marines,  wills),  28,  60,  528—530. 

c.  78  ( mortgage  debentures),  107. 

c.  104  (probate  and  legacy  duty),  565,  580. 

• c.  112  (Admiralty  Acts,  repeal),  28,  60. 

30  &  31  Vict.  c.  69  (mortgaged  lands,  exoneration),  255,  258,  460. 
c.  132  (India  Stock,  investment),  105,  107. 

31  &  32  Vict.  c.  20  (legitimacy,  Ireland),  422. 

c.  40  (partition,  sale),  103. 

c.  90  (probate,  Civil  Service),  565. 

STOCK.     See  Shares. 

Act  to  amend  law  of  testamentary  disposition  of,  191. 

old  law  as  to  wills  bequeathing,  102. 

transfer  of,  from  name  of  deceased  proprietor,  191. 

when  standing  in  name  of  infant,  jointly  with  others,  191. 
bequests  of,  192. 

foreign  funds,  192. 
sale  of,  under  power  of  attorney,  after  death  of  principal,  191. 
East  India  stock,  126,  327. 
bank  stock,  192,  246. 
pm'chase  of,  to  provide  for  annuities,  1 24. 
suggestion  on  investment  of,  to  secure  annuity,  210. 
as  to  varying  investments  in,  106,  224. 

STOCK  CERTIFICATES  : 

trustees  restrained  from  taking,  107. 

STRICT  SETTLEMENT.    See  Settlement,  Devise. 

devise  to  trustees,  upon  trust  to  convey  real  estates  in  tail  male,  361. 

SUBSCRIBE : 

meaning  of,  17. 

SUBSTITUTION : 

of  children  for  parents,  as  to  surviving  period  of  distribution,  180. 
clauses  of,  in  gifts  to  classes,  as  to  lapse,  294. 
of  issue  for  child  pre-deceasing  testator,  337. 
on  death  of  executor,  369. 

SUCCESSION : 

French  law  of,  63. 

Cape  of  Good  Hope,  law  of,  555. 

SUCCESSION  DUTY : 
table  of,  567. 
the  Act  to  be  construed  popularly,  and  regard  had  to  the  substance  of 

the  transaction,  571. 
to  what  it  applies,  570. 
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SUCCESSION  J^JJTY—contmued. 

leaseholds  for  years  chargeable  with,  64,  571. 
what  is  a  "  succession,"  571. 

payable  on  realty  vested  in  remainder  before,  but  falling  into  posses- 
sion after,  the  Act,  571. 
not  payable  on  legacy  from  testator  domiciled  abroad,  571. 
rent-charge  "free  from  taxes,"  211. 

joint-tenants  taking  by  survivorship  are  chargeable  with,  571. 
appointees  under  powers,  572,  573. 
extinction  of  a  charge  creates  a  succession,  573. 
rate  of  duty,  573,  574. 
transmitted  or  transferred  interests,  574. 
charitable  or  public  purpose,  575. 
exemption  from,  in  certain  cases,  575,  576. 
valuation  and  mode  of  payment,  in  respect  of  realty,  576. 

of  annuities,  578. 
timber,  advowsons,  beneficial  leases,  mines,  &c.  of  fluctuating  income, 

577. 
money  to  arise  from  sale  of  realty,  577. 

subject  to  trust  to  purchase  realty,  578. 
allowance  for  necessary  outgoings,  fines  of  copyholds,  577. 
incumbrances,  578. 
property  relinquished,  578. 
the  duty  a  first  charge  on  the  interest  of  the  successor,  579. 

and  the  successor,  trustees,  &c.  personally  liable  for,  579. 
purchaser,  protection  to  bond  fide,  579. 

of  reversion,  duty  payable  by,  580. 

SUGGESTIONS.     See  Instructions. 

to  persons  taking  instructions  for,  and  preparing  wills,  513  —  525. 

SUPERSTITIOUS  VOWS.     See  Profession. 

SURPLUS: 

cases  on  "surplus,"  125. 

destination  of  income  undisposed  of,  126. 

SURRENDER.     See  Copyhold. 

to  use  of  will  unnecessary,  except  in  what  cases,  75. 

SURVIVORS: 

word,  inaccurate  in  limiting  cross-remainders,  178,  180. 

held  to  mean  "  others,"  where,  260. 
as  to  exercise  by  will  of  general  power  given  to  survivor  of  two 
persons,  45. 

SURVIVORSHIP: 

refers  to  what  period,  262. 
period  should  be  distinctly  shown,  523. 
evidence  of,  required  when  deaths  by  same  calamity,  506. 
whether  substituted  issue  must,  like  their  parents,  survive  a  period  of 
distribution,  180. 
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TAXES: 

gift  of  annuity  "free  from  taxes,"  does  not  include  income  tax,  157. 

as  to  legacy  duty,  211. 

TENANCY  IN  COMMON: 

what  words  in  a  will  create,  179. 

TENANT  FOR  LIFE: 

unimpeachable  for  waste,  what  he  may  or  may  not  do,  150. 
power  to  lease  for  twenty-one  years,  177. 

as  to  negativing  his  statutory  power,  505. 
as  to  equities  between,  and  remainderman,  290. 

TENANT  IN  TAIL: 

devise  of,  if  he  afterwards  acquire  the  fee,  now  effectual,  74. 
conditions  precedent  bind,  but  he  may  destroy  conditions  subsequent, 
396. 

TERM  OF  YEARS: 

to  raise  money  to  pay  debts  and  legacies,  1G5,  385. 

TESTACY: 

economy  of,  564. 

TESTAMENT.     See  Will. 
this  word,  how  applied,  64. 
properly  relates  to  personalty,  64. 

TESTAMENTARY: 

what  writings  are,  9,  10. 

status  of  married  woman,  9. 

disposition,  extent  of,  under  English  law,  62,  73. 

expenses,  include  what,  469. 

costs  of  suit,  out  of  what  fund  payable,  469. 

TESTAMENTARY  LAW: 

general  condition  of  the  old  law,  61. 

comparative  freedom  of  the  English,  62. 

repeal  of  the  old  statute  law,  2,  64. 

how  affected  by  testator's  domicile,  3,  62,  536  —  546. 

in  what  respects  altered  by  the  Wills  Act,  63. 

as  to  testator's  personal  ability,  65. 

extent  of  testamentary  dominion,  73. 

exercise  of  powers  of  appointment,  76. 

execution  and  attestation,  77. 

revocation  and  alteration,  83. 

lapse,  86. 

construction  of  wills,  89. 

TESTIMONIUM  CLAUSE: 

signature  of  testator  in,  22,  23. 
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TESTIMONY: 

perpetuation  of,  422. 

THELLUSSOK     See  Accumnlation. 
reference  to  the  will  of,  98. 
Act,  332,  350—354. 

"  THEN :" 

construction  of  word,  as  pointing  to  the  event,  or  as  adverb  of  time, 
438. 

"  THINGS."    See  Words. 

TIMBER: 

sale  of  estate  without  the,  465. 

TIME: 

computation  of,  223. 

at  which  a  power  may  be  exercised,  444, 

TOLL-HOUSES: 

mortgages  upon,  are  real  securities,  348. 

TOMB: 

gift  to  keep  in  repair,  not  a  charitable  use,  327. 
but  void  as  tending  to  a  perpetuity,  327. 

TRADE: 

as  to  executor  carrying  on  testator's,  311. 

TRADE-MARK: 

whether  partnership  assets,  442. 

TRAITOR : 

incapacity  of,  to  make  a  will,  71. 

TRANSFER  OF  STOCK  : 

by  executor  of  deceased  holder,  191, 

TREASON : 

persons  attainted  of,  disqualified  from  making  a  will,  71. 

TRUST : 

by  what  words  created,  145. 
for  sale  and  conversion,  246. 
for  sale,  as  to  form  in  which  they  should  be  expressed,  465, 

with  consent,  death  of  one  of  consenting  parties,  235, 
executory,  361.     See  Settlement. 
by  reference,  as  to  multiplication  of  charges,  457. 

TRUST  ESTATES : 

suggestion  as  to  the  devise  of,  277. 
pass  by  general  devise,  when,  276. 
as  to  devises  of,  276 — 278. 
a.s  to  lapse  of  devises  of,  407. 
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TRUSTEES.     See  New  Trustees. 

construction  of  devises  to,  54,  55,  91,  554. 

discretionary  powers  of,  in  certain  cases  should  be  ample,  522. 

discretionary  powers  of  settlement,  361. 

power  to  settle  shares  of  daughters  marrying  during  minority,  361, 

518. 
loan  of  money  by,  on  real  security  in  Ireland,  104. 
power  of,  to  regulate  the  transmission  of  trust  property,  278. 
effect  of  general  devise  by,  276  —  278. 

as  to  expression  "  trustees  or  trustee  for  the  time  being,"  1G4,  437. 
as  to  power  of  appointing  new,  129,  163,  216,  217,  364. 
who  become  bankrupt  are  "  unfit  to  act,"  365. 
effect  of  disclaimer  by,  217,  419. 
indemnity  clauses,  113,  217,  342. 
receipt  clauses,  115. 
investments  by,  103,  348. 

as  to  variation  of,  106,  224. 
no  allowance  for  time  and  trouble,  318. 

as  to  solicitors,  318. 
who  are  also  executors,  revocation  of  one  office,  not  necessarily  of  the 

other,  416. 
by  acceptance  of  executorship,  accept  trusts  of 

personalty,  417. 
as  to  remittances  by,  to  married  woman  resident  abroad,  435. 
not  authorized  to  take  stock  certificates,  107. 

UNATTESTED  MEMORANDA  : 
of  advances,  372. 

UNBORN  PERSONS  : 

gifts  to,  where  A'oid  for  remoteness,  297. 
taking  holy  orders,  gifts  to,  300. 

life-interest  may  be  given  to,  but  a  gift  over  to  their  issue  is  void,  302. 
but  a  gift  over  to  other  persons  within  the  line  of  perpetuity  is 
valid,  302. 
scheme  for  postponing  shares  of,  beyond  majority,  303. 

UNDUE  INFLUENCE  : 

exercised  over  testator,  68, 

UNIVERSITY : 

as  to  gifts  of  lands  to,  325. 

UNMARRIED  : 

ambiguity  in  use  of  the  word,  291. 

UNSOUND  MIND  : 

persons  of,  incapable  of  making  a  will,  66 — 70. 

stock  standing  in  the  name  of,  jointly  with  others,  as  to 
transfer  of,  191. 
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USES: 

as  to  devises  to,  176. 

"  USUALLY  OCCUPIED  AND  ENJOYED  :" 

as  to  easements,  &c.  these  words  not  merely  formal,  118. 

VALIDITY  : 

of  wills,  condition  not  to  dispute,  496. 
how  disputed,  497—502. 

VARYING  SECURITIES  : 

as  to  trustees'  power  of,  106,  224. 

VESTING  : 

express  direction  as  to,  desirable,  235,  522. 
of  children's  shares,  as  to  period  of,  516. 
as  to  postponement  of,  516,  522. 
scheme  for  postponement  of,  303. 
of  chattels  real,  in  tenant  in  tail,  402 — 404. 

VOID  DEVISES.     See  Lapse. 

property  comprised  under,  now  falls  into  residue,  47,  86. 

WALES:  •    . 

as  to  Acts  of  Parliament  applying  to,  95. 

WARD.     See  Guardian. 

as  to  will  obtained  by  undue  influence,  69. 
action  of  ravishment  of,  527. 

WASTE  : 

unauthorized  by  custom,  works  forfeiture  of  copyholds,  168. 
what  tenant  for  life,  unimpeachable  for  waste,  may  do,  150. 
by  owner  of  defeasible  fee,  150. 
"  not  dispunishable  for  waste,"  486. 

WASTING  PROPERTY: 

sale  and  conversion  of,  246 — 252. 

WESTMINSTER : 

as  to  gifts  of  lands  to  college  of,  325. 

WIDOW : 

as  to  provision  in  lieu  of  her  distributive  share,  307. 

income  to,  and  to  maintain  children,  315. 

considerations  in  providing  for,  515. 

position  of,  in  regard  to  testator's  children,  515. 

sometimes  desirable  to  give  her  a  power  to  modify  children's  shares, 

515. 
not  entitled  under  gift  to  next  of  kin,  187. 
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WIFE,     See  3Iarried  Woman. 
will  of,  143—145. 
no  duty  on  legacy  to,  573. 
reputed,  bequests  to,  196,  519. 
probate  to,  31. 

WIFE'S  SISTER: 

marriage  with,  31,  196,  546. 

WILD'S  CASE: 
the  rule  in,  454. 
does  not  apply  to  personalty,  454. 

WILL.     See  Codicil,  Witnesses,  Testamentary  Law. 
this  word,  how  applied,  64. 

properly  relates  to  realty,  64. 
directions  as  to  execution  of,  9  et  seq.,  77  et  seq. 
of  the  execution  of,  at  the  Cape  of  Good  Hope,  555. 
as  to  construction  of,  64,  429. 
new  statute  does  not  apply  to  wills  made  before  1838.  .67,  94. 

unless  re-executed,  58,  95. 
who  are  incapable  of  making,  65 — 72. 
every  disposition  in,  should  be  complete  in  itself,  212,  214. 
may  be  composed  of  several  papers,  capable  of  standing  together,  32, 

267,  410. 
upon  what  substance,  and  how,  to  be  written,  9. 
may  be  in  pencil,  in  print,  in  words,  or  in  cypher,  10. 
form  of,  unimportant,  10. 
may  be  contingent,  11. 
as  to  blanks  in,  11,  37. 
as  to  erasures  and  alterations  in,  36 — 39. 
incorporation  of  document  in,  12,  13. 
as  to  probate  of  documents  incorporated  in,  13. 
as  to  testator's  signature,  13 — 15. 
as  to  witnesses,  15,  20,  29,  79—81,  102. 
as  to  acknowledgment  of,  16,  17. 
as  to  evidence  of  due  execution,  17 — 20. 
a  full  attestation  clause  desirable,  21,  80. 
as  to  revival  of  revoked,  39,  40,  413. 
speaks  from  what  period,  43—46,  358. 
why  entitled  to  liberal  construction,  64. 
as  to  testator's  knowledge  of  contents,  13. 
as  to  duplicate  wills,  35. 

not  forthcoming,  as  to  presumption  of  revocation,  35,  36. 
as  to  production  in  Court  of  original,  38. 
as  to  sealing,  15,  17,  19,  24,  102. 
of  married  woman,  in  exercise  of  power,  45. 
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WILL — continued. 

exercising  general  equitable  power  given  to  the  survivor  of  two,  45. 

joint-wills  not  recognized  as  wills,  145,  506. 

as  to  revocation  of,  30—35,  39,  83—85,  175,  267. 

effect  of  absence  of  date,  59. 

depository  for  wills  of  living  persons,  309,  560. 

mutual  wills,  mistake  in  signature  of,  506. 

not  to  be  confused  with  a  joint-will,  506. 
confirmation  of,  by  codicil,  414. 
dispositions  of,  not  disturbed  more  than  necessary,  to  give  effect  to 

codicil,  413. 
"  last  will,"  formal  expression,  not  revocatory,  32,  267. 
"  last  and  only  will,"  revocatory  of  prior  instruments,  421. 
misnomer  and  misdescription  of  persons  in,  428. 
contradictions  and  repugnancies  in,  429. 
condition  not  to  dispute,  496. 
modes  of  disputing,  496. 
who  may  contest,  497. 
proof  of  will  in  Equity  Court,  499,  501. 
agreement  to  leave  property  by,  enforced,  506. 

WILLS  ACT : 

by  whom  drawn,  62. 

when  it  came  into  operation,  57,  94. 

in  what  respects  the  law  was  altered  thereby,  63. 

as  to  wills  made  before  it  came  into  operation,  57,  94. 

does  not  extend  to  Scotland,  59. 

extends  to  Ireland  and  Wales,  95. 

as  to  India,  59. 

Cape  of  Good  Hope,  555. 

Colonies,  59,  116. 
enactments  relating  to  wills  not  repealed  by,  527. 

Amendment  Act,  21. 

Navy  and  Marines  (Wills)  Act,  1865.. 528. 

WmCHESTEE: 

as  to  gifts  of  lands  to  college  of,  325. 

WINES:  *     • 

and  consumable  articles  should  be  given  absolutely,  346,  519. 

WITNESSES.     See  Attestation,  Sigjiatwe. 
who  may  be,  29. 

presence  of,  with  respect  to  each  other  and  the  testator,  15,  17,  79. 
two  or  more  to  attest  and  subscribe  a  will,  15. 
number  of  not  restricted,  79. 
case  in  which  three  may  be  necessary,  4. 
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WITNESSES— co«^i«?<e<?. 

incompetency  of,  does  not  invalidate  will,  28. 

as  to  selection  of,  81,  102. 

cases  upon,  15 — 20,  29. 

creditors  and  executors,  admissible,  30. 

a  mark,  or  initials,  sufficient  attestation,  19. 

but  not  a  seal,  19. 
hand  may  be  guided,  19. 

acknowledgment  of,  or  tracing  over,  previous  siguature,  bad,  20. 
instructions  to,  79,  80. 
effect  where  devisees  or  legatees  are,  29. 
are  not  required  to  know  that  the  document  is  testamentary,  14,  28,  79. 

WOMAN: 

as  to  age  of  child-bearing,  202,  203. 

WORDS.     See  Constniotion. 
"  attest,"  "  subscribe,"  1 7. 
"  and"  and  "  or,"  283. 
"  now,"  44. 
«  then,"  438. 
«  et  ccetera,"  192. 

"  estate,"  "  property,"  "  estate  and  effects,"  119. 
"  lands,"  "messuage,"  120. 
"  personal  and  landed  estates,"  120. 
"  premises,"  "  share,"  "  in  or  near,"  121. 
"  usually  occupied  and  enjoyed,"  118. 
"  chattels  real,"  64. 
"pur  autre  vie,"  75. 
"  chattels,"  "  effects,"  "  household  goods,"  "  in  or  about"  a  house,  123, 

239. 
"residue,"  " surplus,"  125. 
"  money,"  "  ready  money,"  192,  475. 
"  mortgages,"  "  securities  for  money,"  277. 
"  plant,"  "  goodwill,"  442. 
"  nephews  and  nieces,"  "  cousins,"  147. 
"family,"  147,188. 

"  heirs,"  "heirs  of  family,"  "next  of  kin,"  188. 
"  servants,"  190. 

"  legal "  "  or  personal  representatives,"  184. 
"  survivors,"  "  others,"  178,  180,  260. 
"  living,"  «  bom,"  208. 
"  unmarried,"  291. 
"  to  the  intent,"  378. 
"  writing,"  26. 
"  last  will,"  32,  267. 
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"  last  and  only  will,"  421. 
"  usual  powers,"  362. 

"  recommend,"  "  entreat,"  "  will  and  desire,"  145. 
"succession,"  "successor,"  "predecessor,"  571. 
"  trustees  or  trustee  for  the  time  being,"  "  my  trustees,"  164,  437. 
trustees  "  surviving,"   "  acting,"   "  refusing,"   "  declining,"   "  unfit," 
"  incapable,"  "  retiring,"  "  going  abroad,"  365,  366. 

WRITING: 

power  to  appoint  by,  25.  ,  ■  ' 


THE  END. 
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